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STUART, J u s t i c e . 

Wendy Godwin B a g g e t t s u e d M o b i l e OB-GYN, P.C., i n t h e 

M o b i l e C i r c u i t C o u r t a l l e g i n g t h a t one o f i t s p h y s i c i a n s , Dr. 

P h i l l i p M a d o n i a , c o m m i t t e d m e d i c a l m a l p r a c t i c e w h i l e t r e a t i n g 

h e r d u r i n g h e r p r e g n a n c y and t h a t t h e d e a t h o f h e r baby 

s h o r t l y a f t e r c h i l d b i r t h was t h e d i r e c t r e s u l t o f Dr. 

M a d o n i a ' s m a l p r a c t i c e . F o l l o w i n g a t r i a l , t h e j u r y r e t u r n e d 

a v e r d i c t i n f a v o r o f B a g g e t t and a g a i n s t M o b i l e OB-GYN i n t h e 

amount o f $8 m i l l i o n . The t r i a l c o u r t s u b s e q u e n t l y o r d e r e d a 

r e m i t t i t u r o f $3 m i l l i o n , r e d u c i n g t h e damages award t o $5 

m i l l i o n . M o b i l e OB-GYN now a p p e a l s t h e j u d g m e n t e n t e r e d 

a g a i n s t i t , and B a g g e t t has c r o s s - a p p e a l e d , c h a l l e n g i n g t h e 

r e m i t t i t u r . We r e v e r s e t h e j u d g m e n t e n t e r e d a g a i n s t M o b i l e 

OB-GYN and remand t h e c a u s e f o r a new t r i a l ; a c c o r d i n g l y , 

B a g g e t t ' s c r o s s - a p p e a l i s d i s m i s s e d as moot. 

I . 

B a g g e t t became a p a t i e n t a t M o b i l e OB-GYN on Ma r c h 1, 

2004, when Dr. M a d o n i a began t r e a t i n g h e r f o r h i g h b l o o d 

p r e s s u r e and d e p r e s s i o n . A t t h a t v i s i t and a t s u c c e e d i n g 

v i s i t s o v e r t h e n e x t s e v e r a l months, Dr. M a d o n i a t r i e d 

p r e s c r i b i n g v a r i o u s m e d i c a t i o n s t o t r e a t B a g g e t t , e v e n t u a l l y 
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s e t t l i n g on B e n i c a r f o r h e r h i g h b l o o d p r e s s u r e and W e l l b u t r i n 

and P r o z a c f o r h e r d e p r e s s i o n . B a g g e t t t e s t i f i e d t h a t t h e 

m e d i c a t i o n s Dr. M a d o n i a p r e s c r i b e d had a p o s i t i v e i m p a c t on 

how she f e l t . 

On O c t o b e r 25, 2004, B a g g e t t a g a i n v i s i t e d M o b i l e OB-GYN 

a f t e r a home p r e g n a n c y t e s t i n d i c a t e d t h a t she was p r e g n a n t . 

Dr. M a d o n i a c o n f i r m e d t h e r e s u l t s o f t h a t t e s t , e s t i m a t e d t h a t 

she was a p p r o x i m a t e l y s i x weeks p r e g n a n t b a s e d on a p e l v i c 

exam, and gave B a g g e t t a p r e s c r i p t i o n f o r p r e n a t a l v i t a m i n s . 

Dr. M a d o n i a t e s t i f i e d t h a t he a l s o spoke w i t h B a g g e t t a b o u t 

t h e m e d i c a t i o n s she was t a k i n g and t o l d h e r t h a t she c o u l d 

c o n t i n u e t a k i n g W e l l b u t r i n and P r o z a c b u t t h a t she s h o u l d s t o p 

t a k i n g B e n i c a r b e c a u s e t h e r e were s t r o n g w a r n i n g s a g a i n s t 

t a k i n g i t d u r i n g p r e g n a n c y . However, B a g g e t t t e s t i f i e d t h a t 

Dr. M a d o n i a t o l d h e r t h a t i t was f i n e f o r h e r t o c o n t i n u e 

t a k i n g a l l o f h e r c u r r e n t m e d i c a t i o n s , and she c o n t i n u e d t o do 

s o . 1 B a g g e t t t e s t i f i e d t h a t on s e v e r a l s u c c e e d i n g v i s i t s t o 

Dr. M a d o n i a ' s o f f i c e she a s k e d a b o u t t h e s a f e t y o f t h e 

m e d i c a t i o n s she was t a k i n g d u r i n g a p r e g n a n c y , b u t n e i t h e r Dr. 

M a d o n i a n o r h i s n u r s e , Amy C l o s s m a n , e v e r t o l d h e r t o s t o p 

1 B a g g e t t i n f a c t r e f i l l e d h e r p r e s c r i p t i o n f o r B e n i c a r on 
O c t o b e r 27, 2004, two days a f t e r h e r v i s i t w i t h Dr. M a d o n i a . 
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t a k i n g B e n i c a r ; b o t h Dr. M a d o n i a and C l o s s m a n t e s t i f i e d t h a t 

B a g g e t t n e v e r a s k e d them w h e t h e r she s h o u l d c o n t i n u e t o t a k e 

B e n i c a r once she l e a r n e d she was p r e g n a n t and t h a t t h e y d i d 

n o t know t h a t she c o n t i n u e d t a k i n g i t d u r i n g h e r p r e g n a n c y . 

A l t h o u g h B a g g e t t ' s m e d i c a l r e c o r d s i n d i c a t e t h e d a t e on w h i c h 

B e n i c a r was p r e s c r i b e d t o h e r , none o f Dr. M a d o n i a ' s n o t e s and 

n o t h i n g i n t h e m e d i c a l r e c o r d s m a i n t a i n e d by M o b i l e OB-GYN 

i n d i c a t e t h a t she was e v e r t o l d t o d i s c o n t i n u e t a k i n g B e n i c a r 

a f t e r she became p r e g n a n t . 

B a g g e t t r e t u r n e d t o M o b i l e OB-GYN f o r m o n t h l y p r e g n a n c y 

c h e c k u p s i n November, December, and J a n u a r y . U l t r a s o u n d 

e x a m i n a t i o n s were c o n d u c t e d i n November and December, and 

t h o s e e x a m i n a t i o n s , a l o n g w i t h o t h e r t e s t i n g done d u r i n g t h o s e 

v i s i t s , i n d i c a t e d t h a t B a g g e t t ' s p r e g n a n c y was p r o g r e s s i n g 

n o r m a l l y . On F e b r u a r y 7, 2005, B a g g e t t r e t u r n e d t o M o b i l e OB-

GYN f o r h e r f i f t h p r e n a t a l v i s i t w i t h Dr. M a d o n i a . A n o t h e r 

u l t r a s o u n d e x a m i n a t i o n was p e r f o r m e d on t h i s v i s i t , and t h e 

t e c h n i c i a n c o n d u c t i n g t h i s e x a m i n a t i o n d i d n o t i n d i c a t e any 

p r o b l e m s i n h e r summary o f t h e e x a m i n a t i o n ; i n f a c t , she 

s p e c i f i c a l l y n o t e d t h a t t h e l e v e l o f a m n i o t i c f l u i d was 

n o r m a l . However, Dr. M a d o n i a s u b s e q u e n t l y t e s t i f i e d t h a t 
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B a g g e t t ' s a m n i o t i c - f l u i d l e v e l a t t h e t i m e o f t h a t u l t r a s o u n d 

e x a m i n a t i o n , 6.69 c e n t i m e t e r s , was l o w , b u t t h a t he d i d n o t 

r e a l i z e i t a t t h e t i m e b e c a u s e he had r e l i e d upon t h e 

t e c h n i c i a n ' s summation o f t h e u l t r a s o u n d e x a m i n a t i o n i n s t e a d 

o f l o o k i n g a t t h e e n t i r e r e p o r t . Low a m n i o t i c f l u i d , o r 

o l i g o h y d r a m n i o s , i s a c o n d i t i o n a s s o c i a t e d w i t h B e n i c a r 

e x p o s u r e d u r i n g p r e g n a n c y . 

B a g g e t t ' s n e x t two p r e n a t a l v i s i t s t o M o b i l e OB-GYN t o o k 

p l a c e on M a r c h 7 and A p r i l 4, and n o t h i n g d u r i n g t h o s e v i s i t s 

i n d i c a t e d t h a t B a g g e t t ' s p r e g n a n c y was a n y t h i n g o t h e r t h a n 

n o r m a l . 2 On A p r i l 25, B a g g e t t r e t u r n e d f o r h e r n e x t s c h e d u l e d 

a p p o i n t m e n t . D u r i n g h e r v i s i t w i t h Dr. M a d o n i a , B a g g e t t 

r e p o r t e d t h a t she had e x p e r i e n c e d some v a g i n a l mucous 

d i s c h a r g e . Dr. M a d o n i a e x a m i n e d h e r c e r v i x , b u t d i d n o t see 

a n y t h i n g a b n o r m a l . To a s s u r e B a g g e t t t h a t e v e r y t h i n g was 

n o r m a l , however, Dr. M a d o n i a o r d e r e d a n o t h e r u l t r a s o u n d 

e x a m i n a t i o n . When t h i s u l t r a s o u n d was p e r f o r m e d , i t showed 

t h a t B a g g e t t had v i r t u a l l y no a m n i o t i c f l u i d and t h a t t h e 

f e t u s was i n d i s t r e s s . Dr. M a d o n i a i m m e d i a t e l y t r a n s f e r r e d 

B a g g e t t t o t h e h i g h - r i s k o b s t e t r i c s c l i n i c a t t h e U n i v e r s i t y 

2 I t a p p e a r s t h a t an u l t r a s o u n d e x a m i n a t i o n was n o t 
p e r f o r m e d d u r i n g e i t h e r o f t h o s e v i s i t s . 
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o f S o u t h Alabama C h i l d r e n ' s and Women's H o s p i t a l , and s h o r t l y 

t h e r e a f t e r an e m e r g e n c y c a e s a r e a n s e c t i o n was p e r f o r m e d and a 

b a b y b o y was d e l i v e r e d . 

The b a b y ' s c o n d i t i o n , however, was n o t good, and, a f t e r 

an e x a m i n a t i o n , h i s p r i m a r y p h y s i c i a n , D r . R i c h a r d W h i t e h u r s t , 

i n d i c a t e d i n h i s n o t e s t h a t t h e b a b y s u f f e r e d f r o m h y p o t e n s i o n 

r e l a t e d t o m a t e r n a l B e n i c a r e x p o s u r e . I n a n o t h e r n o t e w r i t t e n 

t h e f o l l o w i n g day, a f t e r t h e b a b y was g i v e n a t r a n s f u s i o n , D r . 

W h i t e h u r s t s t a t e d h i s d i a g n o s i s as h y p o t e n s i o n , a n u r i a , and 

B e n i c a r e x p o s u r e . The baby d i e d on A p r i l 27, a p p r o x i m a t e l y 36 

h o u r s a f t e r b i r t h . B a g g e t t t e s t i f i e d a t t r i a l t h a t , f o l l o w i n g 

t h e b a b y ' s d e a t h , D r . W h i t e h u r s t recommended t h a t an a u t o p s y 

be p e r f o r m e d b e c a u s e he b e l i e v e d t h a t B e n i c a r e x p o s u r e was t h e 

c a u s e o f t h e b a b y ' s p r o b l e m s . An a u t o p s y was p e r f o r m e d , and 

t h e p a t h o l o g i s t who p e r f o r m e d t h a t a u t o p s y , D r . E l i z a b e t h 

M a n c i - G a r d n e r , c o n c l u d e d t h a t " [ t ] h e most l i k e l y c a u s e o f 

d e a t h i n t h i s c a s e i s d e c r e a s e d u t e r o p l a c e n t a l b l o o d f l o w . " 

B a g g e t t i n t r o d u c e d e v i d e n c e a t t r i a l i n d i c a t i n g t h a t d e c r e a s e d 

u t e r o p l a c e n t a l b l o o d f l o w i n a m o t h e r , as w e l l as h y p o t e n s i o n 

and a n u r i a i n a baby, a r e c o n d i t i o n s a s s o c i a t e d w i t h e x p o s u r e 

t o B e n i c a r d u r i n g t h e p r e g n a n c y . 
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On J u l y 12, 2005, B a g g e t t f i l e d a m e d i c a l - m a l p r a c t i c e 

a c t i o n a g a i n s t M o b i l e OB-GYN i n t h e M o b i l e C i r c u i t C o u r t , 

a l l e g i n g t h a t i t s n e g l i g e n c e a n d / o r w a n t o n n e s s was r e s p o n s i b l e 

f o r t h e d e a t h o f h e r baby. The c a s e p r o c e e d e d t o t r i a l on 

November 5, 2007, and, a t t h e c l o s e o f a l l t h e e v i d e n c e , t h e 

t r i a l c o u r t c h a r g e d t h e j u r y on t h e f o l l o w i n g f i v e c o u n t s o f 

n e g l i g e n c e : 

"Now, Wendy B a g g e t t b r i n g s t h i s l a w s u i t a l l e g i n g 
t h e f o l l o w i n g : N e g l i g e n t l y p r e s c r i b [ e d ] t h e d r u g 
B e n i c a r t o Wendy Godwin B a g g e t t ; two, n e g l i g e n t l y 
f a i l e d t o a p p r o p r i a t e l y f o l l o w up w i t h Wendy B a g g e t t 
and m o n i t o r h e r c o n d i t i o n and t h a t o f h e r c h i l d ; 
t h r e e , n e g l i g e n t l y d i d n o t have i n p l a c e a p p r o p r i a t e 
p r o c e d u r e s , s a f e g u a r d s , and p r o t o c o l s t o p r e v e n t t h e 
d r u g B e n i c a r f r o m b e i n g p r e s c r i b e d t o p r e g n a n t 
p a t i e n t s ; f o u r , n e g l i g e n t l y f a i l e d t o a p p r e c i a t e t h e 
d e v e l o p i n g s i g n s o f t h e d e v e l o p i n g damage t h e d r u g 
B e n i c a r was c a u s i n g d u r i n g t h e p r e g n a n c y and f a i l e d 
t o i n s t i t u t e any r e m e d i a l m e a s u r e s ; and f i v e , 
n e g l i g e n t l y d i d n o t p r o p e r l y e v a l u a t e t h e r i s k o f 
a l l o w i n g a p r e g n a n t p a t i e n t t o r e m a i n on t h e d r u g 
B e n i c a r . " 

On November 9, 2007, t h e j u r y r e t u r n e d a g e n e r a l v e r d i c t i n 

f a v o r o f B a g g e t t and a g a i n s t M o b i l e OB-GYN i n t h e amount o f $8 

m i l l i o n . M o b i l e OB-GYN s u b s e q u e n t l y moved f o r a j u d g m e n t as 

a m a t t e r o f l a w , a new t r i a l , o r a r e m i t t i t u r , and, f o l l o w i n g 

a h e a r i n g on M o b i l e OB-GYN's m o t i o n , t h e t r i a l c o u r t e n t e r e d 

an o r d e r d e n y i n g t h e r e q u e s t s f o r a j u d g m e n t as a m a t t e r o f 
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la w and a new t r i a l b u t o r d e r i n g a r e m i t t i t u r and r e d u c i n g t h e 

damages t o $5 m i l l i o n . On A p r i l 2 1, 2008, M o b i l e OB-GYN f i l e d 

i t s n o t i c e o f a p p e a l t o t h i s C o u r t , and, on May 1, 2008, 

B a g g e t t f i l e d h e r c r o s s - a p p e a l . 

I I . 

"When r e v i e w i n g a r u l i n g on a m o t i o n f o r a JML 
[ j u d g m e n t as a m a t t e r o f l a w ] , t h i s C o u r t u s e s t h e 
same s t a n d a r d t h e t r i a l c o u r t u s e d i n i t i a l l y i n 
d e c i d i n g w h e t h e r t o g r a n t o r deny t h e m o t i o n f o r a 
JML. Palm H a r b o r Homes, I n c . v. C r a w f o r d , 689 So. 
2d 3 ( A l a . 1 9 9 7 ) . R e g a r d i n g q u e s t i o n s o f f a c t , t h e 
u l t i m a t e q u e s t i o n i s w h e t h e r t h e nonmovant has 
p r e s e n t e d s u f f i c i e n t e v i d e n c e t o a l l o w t h e c a s e t o 
be s u b m i t t e d t o t h e j u r y f o r a f a c t u a l r e s o l u t i o n . 
C a r t e r v. H e n d e r s o n , 598 So. 2d 1350 ( A l a . 1 9 9 2 ) . 
The nonmovant must have p r e s e n t e d s u b s t a n t i a l 
e v i d e n c e i n o r d e r t o w i t h s t a n d a m o t i o n f o r a JML. 
See § 12-21-12, A l a . Code 1 975; West v. F o u n d e r s 
L i f e A s s u r a n c e Co. o f F l o r i d a , 547 So. 2d 870, 871 
( A l a . 1 9 8 9 ) . A r e v i e w i n g c o u r t must d e t e r m i n e 
w h e t h e r t h e p a r t y who b e a r s t h e b u r d e n o f p r o o f has 
p r o d u c e d s u b s t a n t i a l e v i d e n c e c r e a t i n g a f a c t u a l 
d i s p u t e r e q u i r i n g r e s o l u t i o n by t h e j u r y . C a r t e r , 
598 So. 2d a t 1353. I n r e v i e w i n g a r u l i n g on a 
m o t i o n f o r a JML, t h i s C o u r t v i e w s t h e e v i d e n c e i n 
th e l i g h t most f a v o r a b l e t o t h e nonmovant and 
e n t e r t a i n s s u c h r e a s o n a b l e i n f e r e n c e s as t h e j u r y 
w o u l d have been f r e e t o draw. I d . R e g a r d i n g a 
q u e s t i o n o f l a w , however, t h i s C o u r t i n d u l g e s no 
p r e s u m p t i o n o f c o r r e c t n e s s as t o t h e t r i a l c o u r t ' s 
r u l i n g . R i c w i l , I n c . v. S.L. Pappas & Co., 599 So. 
2d 1126 ( A l a . 1 9 9 2 ) . " 

W a d d e l l & Reed, I n c . v. U n i t e d I n v e s t o r s L i f e I n s . Co., 8 7 5 

So. 2d 1143, 1152 ( A l a . 2 0 0 3 ) . The p l a i n t i f f i n a m e d i c a l -
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m a l p r a c t i c e a c t i o n i s r e q u i r e d t o p r e s e n t s u b s t a n t i a l e v i d e n c e 

i n d i c a t i n g b o t h t h a t t h e d e f e n d a n t h e a l t h - c a r e p r o v i d e r 

" f a i l e d t o co m p l y w i t h t h e s t a n d a r d o f c a r e and t h a t s u c h 

f a i l u r e p r o b a b l y c a u s e d t h e i n j u r y o r d e a t h i n q u e s t i o n . " § 

6-5-549, A l a . Code 1975. 

I I I . 

M o b i l e OB-GYN a r g u e s t h a t i t i s e n t i t l e d t o a new t r i a l 

b e c a u s e , i t c l a i m s , t h e t r i a l c o u r t e r r e d by s u b m i t t i n g t o t h e 

j u r y , i n a d d i t i o n t o a c l a i m t h a t was s u p p o r t e d by s u b s t a n t i a l 

e v i d e n c e , c l a i m s t h a t were n o t s u p p o r t e d by s u b s t a n t i a l 

e v i d e n c e , t h a t i s , " e v i d e n c e o f s u c h w e i g h t and q u a l i t y t h a t 

f a i r - m i n d e d p e r s o n s i n t h e e x e r c i s e o f i m p a r t i a l judgment can 

r e a s o n a b l y i n f e r t h e e x i s t e n c e o f t h e f a c t s o u g h t t o be 

p r o v e d . " West v. F o u n d e r s L i f e A s s u r a n c e Co. o f F l o r i d a , 547 

So. 2d 870, 871 ( A l a . 1 9 8 9 ) . M o b i l e OB-GYN a r g u e s t h a t , o f 

t h e f i v e c o u n t s s u b m i t t e d t o t h e j u r y i n t h i s c a s e , o n l y one 

was s u p p o r t e d by s u b s t a n t i a l e v i d e n c e and, c i t i n g Long v. 

Wade, 98 0 So. 2d 378, 385 ( A l a . 2007 ), a r g u e s t h a t t h e 

judgment e n t e r e d on t h e j u r y ' s g e n e r a l v e r d i c t must t h e r e f o r e 

be r e v e r s e d b e c a u s e b o t h a good c o u n t and a b a d c o u n t were 
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s u b m i t t e d t o t h e j u r y . I n Long, t h i s C o u r t s t a t e d t h a t , u n d e r 

t h e s o - c a l l e d g o o d - c o u n t / b a d - c o u n t r u l e , 

"'when t h e t r i a l c o u r t s u b m i t s t o t h e j u r y 
a "good c o u n t " -- one t h a t i s s u p p o r t e d by 
t h e e v i d e n c e -- and a "bad c o u n t " -- one 
t h a t i s n o t s u p p o r t e d by t h e e v i d e n c e -¬
and t h e j u r y r e t u r n s a g e n e r a l v e r d i c t , 
t h i s C o u r t c a n n o t presume t h a t t h e v e r d i c t 
was r e t u r n e d on t h e good c o u n t . I n s u c h a 
c a s e , a judgment e n t e r e d upon t h e v e r d i c t 
must be r e v e r s e d . ' 

" L a r r i m o r e v. Dubose, 827 So. 2d 60, 63 ( A l a . 2001) 
( q u o t i n g A l f a Mut. I n s . Co. v. Roush, 723 So. 2d 
1250, 1257 ( A l a . 1998)) ( e m p h a s i s a d d e d ) . " 

980 So. 2d a t 385. A c c o r d i n g l y , i f any o f t h e c o u n t s 

s u b m i t t e d t o t h e j u r y i n t h i s c a s e were n o t s u p p o r t e d by 

s u b s t a n t i a l e v i d e n c e , M o b i l e OB-GYN i s e n t i t l e d t o a judgment 

as a m a t t e r o f l a w on t h o s e u n s u p p o r t e d "bad c o u n t s , " and t h e 

judgment e n t e r e d on t h e j u r y ' s v e r d i c t i s due t o be r e v e r s e d 

and t h e c a u s e remanded f o r a new t r i a l on t h e r e m a i n i n g "good 

c o u n t s . " M o b i l e OB-GYN does n o t d i s p u t e t h a t t h e r e i s 

s u b s t a n t i a l e v i d e n c e s u p p o r t i n g t h e f i r s t c o u n t s u b m i t t e d t o 

t h e j u r y , i . e . , t h e c o u n t a l l e g i n g t h a t Dr. M a d o n i a 

n e g l i g e n t l y p r e s c r i b e d B e n i c a r t o B a g g e t t ; however, i t o b j e c t s 

t o a l l f o u r o t h e r c o u n t s . We t h e r e f o r e r e v i e w e a c h o f t h o s e 
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f o u r c o u n t s t o d e t e r m i n e w h e t h e r t h e y were s u p p o r t e d by 

s u b s t a n t i a l e v i d e n c e a t t r i a l . 

The s e c o n d c o u n t , a l l e g i n g t h a t M o b i l e OB-GYN 

" n e g l i g e n t l y f a i l e d t o a p p r o p r i a t e l y f o l l o w up w i t h Wendy 

B a g g e t t and m o n i t o r h e r c o n d i t i o n and t h a t o f h e r c h i l d , " and 

t h e f o u r t h c o u n t , a l l e g i n g t h a t M o b i l e OB-GYN " n e g l i g e n t l y 

f a i l e d t o a p p r e c i a t e t h e d e v e l o p i n g s i g n s o f t h e d e v e l o p i n g 

damage t h e d r u g B e n i c a r was c a u s i n g d u r i n g t h e p r e g n a n c y and 

f a i l e d t o i n s t i t u t e any r e m e d i a l m e a s u r e s , " b o t h r e l a t e t o t h e 

u l t r a s o u n d e x a m i n a t i o n t h a t was p e r f o r m e d on F e b r u a r y 7, 2005, 

and a r e t h e r e f o r e t r e a t e d t o g e t h e r . The s e c o n d c o u n t 

s p e c i f i c a l l y c o n c e r n s Dr. M a d o n i a ' s f a i l u r e t o r e c o g n i z e t h a t 

B a g g e t t ' s a m n i o t i c f l u i d was low , and t h e f o u r t h c o u n t r e l a t e s 

t o h i s f a i l u r e t o t a k e r e m e d i a l m e a s u r e s t o p r o t e c t t h e f e t u s , 

i n c l u d i n g t e l l i n g B a g g e t t t o c e a s e t a k i n g B e n i c a r , a f t e r t h e 

F e b r u a r y 7 u l t r a s o u n d e x a m i n a t i o n r e v e a l e d a low a m n i o t i c -

f l u i d l e v e l . 

A t t r i a l , B a g g e t t p r e s e n t e d s u b s t a n t i a l e v i d e n c e 

i n d i c a t i n g t h a t , a t t h e t i m e t h e F e b r u a r y 7, 2005, u l t r a s o u n d 

was p e r f o r m e d h e r a m n i o t i c - f l u i d l e v e l was l o w , t h a t t h e 

a p p l i c a b l e s t a n d a r d o f c a r e r e q u i r e d Dr. M a d o n i a t o t a k e 
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a c t i o n b a s e d on t h a t f a c t , and t h a t he f a i l e d t o do s o . T h a t 

e v i d e n c e i n c l u d e d t h e f o l l o w i n g t e s t i m o n y f r o m Dr. M a d o n i a ' s 

v i d e o t a p e d d e p o s i t i o n , w h i c h was shown a t t r i a l : 

"Q. A l l r i g h t . D o c t o r , i s n ' t t h e s t a n d a r d o f c a r e 
when you have a low a m n i o t i c f l u i d r e a d i n g l i k e 
t h i s t o h o s p i t a l i z e t h e m o t h e r t o c o n s i d e r y o u r 
t r e a t m e n t o p t i o n s ? 

"A. Depends on -- you know, we p r o b a b l y w o u l d n ' t 
h o s p i t a l i z e h e r w i t h an a m n i o t i c f l u i d . We 
w o u l d r e p e a t t h i s a t some p o i n t . R e p e a t i t 
p r o b a b l y t h e n e x t day. 

"Q. But you d i d n ' t do t h a t i n t h i s c a s e ; d i d you? 

"A. No, I d i d n ' t . 

"Q. Okay. I n f a c t , u n t i l I showed you t h e a c t u a l 
u l t r a s o u n d r e a d i n g , w h i c h i s E x h i b i t 1F, you 
d i d n ' t r e a l i z e t h a t t h i s m other had s u c h a low 
r e a d i n g ; d i d you? 

"A. No s i r . 

"Q. Okay. Thank you, D o c t o r . D o c t o r , i f you had 
s e e n t h a t u l t r a s o u n d r e a d i n g i n F e b r u a r y , w o u l d 
you have q u i z z e d Ms. B a g g e t t a b o u t w h e t h e r she 
was s t i l l on B e n i c a r ? 

"A. I t ' s p o s s i b l e . I'm n o t s u r e what I -- I w o u l d 
have done s o m e t h i n g . I'm n o t s u r e what I w o u l d 
have done. 

"Q. The n o r m a l p a r t o f what you w o u l d have done a t 
t h a t p o i n t i s r e - c o v e r e d h e r m e d i c a t i o n s w i t h 
h e r ? 

"A. P r o b a b l y . 
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"Q. A l l r i g h t . And i f she had t o l d you 'I am s t i l l 
on B e n i c a r , ' you w o u l d have t o l d h e r on 
F e b r u a r y 7 t h t o s t o p t a k i n g i t ; w o u l d n ' t you? 

"A. Y e s . " 

B a g g e t t ' s e x p e r t w i t n e s s , Dr. Mark T u r r e n t i n e , a l s o t e s t i f i e d 

on t h i s i s s u e : 

"Q. D o c t o r , b a s e d on y o u r e d u c a t i o n , t r a i n i n g , 
b a c k g r o u n d , t h e m a t e r i a l s you have r e v i e w e d , 
t h e f a c t s you have become f a m i l i a r w i t h , do you 
have an o p i n i o n t o a r e a s o n a b l e d e g r e e o f 
m e d i c a l c e r t a i n t y as t o w h e t h e r [ M o b i l e OB-GYN] 
d e v i a t e d [ f r o m t h e s t a n d a r d o f c a r e ] by n o t 
t a k i n g a d d i t i o n a l a c t i o n a f t e r an u l t r a s o u n d 
r e a d i n g came b a c k s h o w i n g a m n i o t i c f l u i d l e v e l 
o f 6.69, w h i c h Dr. M a d o n i a h i m s e l f has 
t e s t i f i e d was low and r e q u i r e d a d d i t i o n a l 
a t t e n t i o n ? 

"A. Y e s . 

"Q. What i s y o u r o p i n i o n ? 

"A. That t h e r e s h o u l d have been f u r t h e r e v a l u a t i o n 
f o l l o w i n g t h a t u l t r a s o u n d . 

"Q. So y o u r o p i n i o n i s [ M o b i l e OB-GYN] d i d d e v i a t e ? 

"A. D e v i a t e d f r o m t h e s t a n d a r d o f c a r e , y e s . " 

A l t h o u g h M o b i l e OB-GYN a l s o p r o d u c e d some e v i d e n c e i n d i c a t i n g 

t h a t B a g g e t t ' s a m n i o t i c - f l u i d l e v e l on F e b r u a r y 7, 2005, 6.69 

c e n t i m e t e r s , i s n o t u n i v e r s a l l y c o n s i d e r e d t o be a low 

r e a d i n g , t h e e v i d e n c e s u b m i t t e d by B a g g e t t was n e v e r t h e l e s s 

s u f f i c i e n t t o c o n s t i t u t e s u b s t a n t i a l e v i d e n c e t h a t Dr. M a d o n i a 
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b r e a c h e d t h e a p p l i c a b l e s t a n d a r d o f c a r e . M o b i l e OB-GYN does 

n o t d i s p u t e t h i s p o i n t , b u t i t a r g u e s t h a t B a g g e t t 

s u b s e q u e n t l y f a i l e d t o p u t f o r t h s u b s t a n t i a l e v i d e n c e 

i n d i c a t i n g t h a t Dr. M a d o n i a ' s e r r o r c a u s e d t h e d e a t h o f 

B a g g e t t ' s baby, t h a t i s , t h a t t h e baby p r o b a b l y w o u l d have 

l i v e d i f Dr. M a d o n i a had r e c o g n i z e d t h a t B a g g e t t ' s a m n i o t i c -

f l u i d l e v e l was low and had t a k e n r e m e d i a l m e a s u r e s . See, 

e.g., § 6-5-549, A l a . Code 1975 ; DCH H e a l t h c a r e A u t h . v. 

D u c k w o r t h , 883 So. 2d 1214, 1217 ( A l a . 2003) ("'There must be 

more t h a n t h e mere p o s s i b i l i t y t h a t t h e n e g l i g e n c e c o m p l a i n e d 

o f c a u s e d t h e i n j u r y ; r a t h e r t h e r e must be e v i d e n c e t h a t t h e 

n e g l i g e n c e c o m p l a i n e d o f p r o b a b l y c a u s e d t h e i n j u r y . ' " 

( q u o t i n g P a r k e r v. C o l l i n s , 605 So. 2d 824, 826 ( A l a . 

1 9 9 2 ) ) ) . 3 

I n i t i a l l y , M o b i l e OB-GYN n o t e s t h a t when B a g g e t t ' s 

e x p e r t , Dr. T u r r e n t i n e , was a s k e d s p e c i f i c a l l y a b o u t 

c a u s a t i o n , he was i n t e r r u p t e d by an o b j e c t i o n and, a f t e r t h a t 

o b j e c t i o n was r e s o l v e d , f a i l e d t o answer t h e q u e s t i o n : 

3 I n h e r b r i e f t o t h i s C o u r t , B a g g e t t e m p h a s i z e s t h a t 
" [ M o b i l e OB-GYN] d i d n o t o f f e r a s i n g l e w i t n e s s who t e s t i f i e d 
t h a t baby Andrew c o u l d n o t be s a l v a g e d as o f F e b r u a r y 7." 
B a g g e t t ' s b r i e f , p. 17. However, t h i s argument f a i l s t o 
r e c o g n i z e t h a t t h e b u r d e n was on B a g g e t t t o p r o v e c a u s a t i o n , 
n o t on M o b i l e OB-GYN t o d i s p r o v e i t . 
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"Q. Now, a s s u m i n g t h a t on F e b r u a r y 7 t h t h e d o c t o r s 
a t M o b i l e OB-GYN had a s k e d Wendy B a g g e t t a r e 
you -- what m e d i c a t i o n s you a r e t a k i n g , and she 
had t o l d them B e n i c a r , i f t h e B e n i c a r had been 
d i s c o n t i n u e d t h e n , do you have an o p i n i o n as t o 
w h e t h e r l i t t l e baby Andrew c o u l d have been 
s a l v a g e d , -¬

" [ M o b i l e OB-GYN's a t t o r n e y : ] Y o u r Honor, --

"Q. -- c o u l d have been s a v e d ? 

" [ M o b i l e OB-GYN's a t t o r n e y : ] -- p a r d o n me. I 
o b j e c t . A g a i n , he has no q u a l i f i c a t i o n s t o 
g i v e t h a t t e s t i m o n y a t a l l . " 

Dr. T u r r e n t i n e d i d n o t t h e r e a f t e r e x p r e s s an o p i n i o n as t o 

w h e t h e r t h e baby c o u l d have been s a v e d had B e n i c a r been 

d i s c o n t i n u e d on F e b r u a r y 7; i n s t e a d , he began d i s c u s s i n g a 

m e d i c a l - j o u r n a l a r t i c l e . Dr. T u r r e n t i n e s u m m a r i z e d t h a t 

a r t i c l e , F e t a l T o x i c E f f e c t s o f A n g i o t e n s i n I I R e c e p t o r 

A n t a g o n i s t s : Case R e p o r t and F o l l o w - U p a f t e r B i r t h , p u b l i s h e d 

i n t h e J a n u a r y 2005 e d i t i o n o f The A n n a l s o f P h a r m a c o t h e r a p y , 

as f o l l o w s : 

"Q. And what i s t h a t p a r t i c u l a r a r t i c l e a b o u t ? 

"A. T h i s a r t i c l e i s -- has two components. I t i s 
d e s c r i b e d as a c a s e r e p o r t o f an i n f a n t who was 
e x p o s e d t o one o f t h e s e ARB m e d i c a t i o n s [ 4 ] d u r i n g 

4 B e n i c a r b e l o n g s t o a c l a s s o f d r u g s a l t e r n a t e l y r e f e r r e d 
t o a t t r i a l as a n g i o t e n s i n r e c e p t o r b l o c k e r s , o r "ARB 
m e d i c a t i o n s , " and as a n g i o t e n s i n I I r e c e p t o r a n t a g o n i s t s , o r 
"AT1 a n t a g o n i s t s . " 
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p r e g n a n c y . And t h e n , i n a d d i t i o n , i t 
s u m m a r i z e s t h e a r t i c l e s a v a i l a b l e up u n t i l t h a t 
t i m e o f o t h e r c a s e r e p o r t s o f i n f a n t s t h a t have 
been e x p o s e d t o t h e ARB m e d i c a t i o n d u r i n g 
p r e g n a n c y . " 

Dr. T u r r e n t i n e a l s o was a s k e d what c o n c l u s i o n s were drawn i n 

t h i s a r t i c l e : 

"Q. D o c t o r , what c o n c l u s i o n s were r e a c h e d i n t h i s 
a r t i c l e a b o u t t h e s u r v i v a b i l i t y by an i n f a n t 
who had been on a m e d i c a t i o n s u c h as B e n i c a r 
and was t h e n t a k e n o f f o f t h e m e d i c a t i o n 
B e n i c a r up t o t h e 2 8 t h week o f p r e g n a n c y , 
b e a r i n g i n mind t h a t l i t t l e Andrew's u l t r a s o u n d 
was when he was a p p r o x i m a t e l y 22 weeks 
g e s t a t i o n a l age? 

"A. The a r t i c l e h e r e by [ M a r i e - A n d r e e ] B o s -
Thompson, t h e r e a r e t h r e e -- o f t h e t e n r e p o r t s 
t h a t a r e t h e r e , t h e r e a r e t h r e e o f them, and, 
a g a i n , t h e y were -- t h e s e were A R B - l i k e 
m e d i c a t i o n s . They were -- none o f them were 
s p e c i f i c a l l y B e n i c a r . They a l l a c t v e r y 
s i m i l a r l y . 

" I n t h r e e o f t h e c a s e s where t h e 
m e d i c a t i o n s were d i s c o n t i n u e d , I t h i n k one was 
a t 24 weeks, one was a t 25 weeks, and one a t 28 
weeks. And a t t h e t i m e t h e m e d i c a t i o n s were 
d i s c o n t i n u e d , t h e r e was v e r y m i n i m a l a m n i o t i c 
f l u i d a r o u n d t h e baby. And i n t h o s e t h r e e 
c a s e s , w i t h i n b e tween two t o s i x weeks, t h e 
f l u i d l e v e l came b a c k t o a s u f f i c i e n t l e v e l . 

"Now one o f t h e s e c a s e s t h e f a m i l y o p t e d t o 
end t h e p r e g n a n c y a t 32 weeks. The o t h e r c a s e 
had -- t h e baby d i e d a t 33 weeks. B u t i n t h e 
t h i r d c a s e t h e baby was l i v e - b o r n . 
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"Q. And t h e baby t h a t was l i v e - b o r n , two y e a r s 
a f t e r i t was b o r n , how was i t d o i n g ? 

"A. From t h i s c a s e r e p o r t , a c t u a l l y i t had r e g a i n e d 
a l o t o f i t s r e n a l f u n c t i o n and had i m p r o v e d 
t r e m e n d o u s l y . " 

Thus, a t no p o i n t i n h i s t e s t i m o n y o r d i s c u s s i o n o f t h e 

m e d i c a l - j o u r n a l a r t i c l e d i d Dr. T u r r e n t i n e e v e r s t a t e , as h i s 

e x p e r t o p i n i o n , t h a t B a g g e t t ' s baby p r o b a b l y w o u l d have 

s u r v i v e d i f r e m e d i a l a c t i o n had been t a k e n on F e b r u a r y 7. 5 

However, even t h o u g h Dr. T u r r e n t i n e d i d n o t g i v e an 

o p i n i o n on t h i s p o i n t , B a g g e t t a r g u e s t h a t t h e r e i s 

n e v e r t h e l e s s s u b s t a n t i a l e v i d e n c e i n t h e r e c o r d i n d i c a t i n g 

t h a t t h e baby w o u l d have s u r v i v e d i f M o b i l e OB-GYN had t a k e n 

r e m e d i a l a c t i o n on F e b r u a r y 7. B a g g e t t f i r s t a r g u e s t h a t t h e 

5 I n i t s b r i e f t o t h i s C o u r t , M o b i l e OB-GYN a l s o e m p h a s i z e s 
t h a t o f t h e t h r e e c a s e s d i s c u s s e d by Dr. T u r r e n t i n e i n 
s u m m a r i z i n g t h e m e d i c a l - j o u r n a l a r t i c l e , o n l y one baby 
s u r v i v e d : 

"The f a c t t h a t one baby s u r v i v e d o u t o f t h r e e 
r e p o r t e d c a s e s p r o v e s n o t h i n g . These t h r e e c a s e s 
a r e n o t shown t o p r e s e n t a s u f f i c i e n t s t a t i s t i c a l 
s a mple h a v i n g any a p p l i c a t i o n t o o t h e r b a b i e s 
e x p o s e d t o B e n i c a r . I n f a c t , i f t h e y s u g g e s t 
a n y t h i n g a t a l l , i t i s t h a t t h e B a g g e t t baby was 
l i k e l y t o d i e even i f M r s . B a g g e t t had s t o p p e d 
t a k i n g B e n i c a r f o l l o w i n g t h e F e b r u a r y 7 u l t r a s o u n d . " 

M o b i l e OB-GYN's b r i e f , p. 37. 
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a r t i c l e d i s c u s s e d by Dr. T u r r e n t i n e i s i t s e l f an e x p e r t s o u r c e 

e s t a b l i s h i n g c a u s a t i o n . However, an e x a m i n a t i o n o f t h a t 

a r t i c l e r e v e a l s t h a t i t does n o t , i n f a c t , s u p p o r t t h a t 

p r o p o s i t i o n . I n d e e d , a f t e r s u m m a r i z i n g 15 c a s e s i n w h i c h 

f e t u s e s were e x p o s e d t o ARB m e d i c a t i o n s s i m i l a r t o B e n i c a r , 

w h i c h m e d i c a t i o n s a r e r e f e r r e d t o i n t h e a r t i c l e as "AT1 

a n t a g o n i s t s , " t h e a r t i c l e s t a t e s t h a t " [ b ] a s e d on t h e s e 15 

c a s e r e p o r t s , i t i s n o t p o s s i b l e t o c o n c l u d e t h a t t h e r i s k i s 

r e a l l y r e d u c e d when t r e a t m e n t i s s t o p p e d e a r l y i n p r e g n a n c y . 

R a t h e r , i t does s u p p o r t a v o i d a n c e o f AT1 a n t a g o n i s t s 

t h r o u g h o u t p r e g n a n c y . " M a r i e - A n d r e e Bos-Thompson e t a l . , 

F e t a l T o x i c E f f e c t s o f A n g i o t e n s i n I I R e c e p t o r A n t a g o n i s t s : 

Case R e p o r t and F o l l o w - U p a f t e r B i r t h , 39 The A n n a l s o f 

P h a r m a c o t h e r a p y 157, 160 ( J a n u a r y 2 0 0 5 ) . The a r t i c l e 

c o n c l u d e s as f o l l o w s : 

"Our c a s e and r e v i e w o f o t h e r r e p o r t e d c a s e s 
s u p p o r t t h e r e c o m m e n d a t i o n t o a v o i d AT1 a n t a g o n i s t s 
d u r i n g p r e g n a n c y . AT1 a n t a g o n i s t s a r e r e s p o n s i b l e 
f o r s e v e r e o l i g o a m n i o s , w h i c h can l e a d t o n e o n a t a l 
r e n a l i n s u f f i c i e n c y and o t h e r a s s o c i a t e d 
a b n o r m a l i t i e s . I f a p r e g n a n t woman i s a c c i d e n t a l l y 
p r e s c r i b e d an AT1 a n t a g o n i s t , t h e a g e n t s h o u l d be 
s t o p p e d as soon as p o s s i b l e . M o n i t o r i n g o f a m n i o t i c 
f l u i d volume and p 2 - m i c r o g l o b u l i n f e t a l b l o o d l e v e l s 
can be u s e d t o i n c r e a s e t h e l i k e l i h o o d o f p o s i t i v e 
f e t a l o u t c o m e s . " 
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I d . Thus, t h i s a r t i c l e a t b e s t s t a n d s f o r t h e p r o p o s i t i o n 

t h a t i f i t i s d i s c o v e r e d t h a t a p r e g n a n t woman i s t a k i n g an 

AT1 a n t a g o n i s t s u c h as B e n i c a r , she s h o u l d c e a s e d o i n g so as 

soon as p o s s i b l e , and s t e p s can t h e n be t a k e n t o i n c r e a s e t h e 

p o s s i b i l i t y o f a p o s i t i v e outcome. However, a t no p o i n t i n 

t h e a r t i c l e i s i t s t a t e d , o r even i m p l i e d , t h a t i f t h o s e s t e p s 

a r e t a k e n t h e r e i s a p r o b a b i l i t y o f a p o s i t i v e outcome t o t h e 

p r e g n a n c y . T h i s same p r o b l e m a l s o e x i s t s f o r B a g g e t t i n 

r e g a r d t o t h e f o l l o w i n g t e s t i m o n y g i v e n by Dr. M a d o n i a , w h i c h 

she a l s o c i t e s as e v i d e n c e o f c a u s a t i o n : 

"Q. A c c o r d i n g t o t h i s a r t i c l e a t l e a s t , t h e r e a r e 
t h i n g s you can a t t e m p t t o do t o r e v e r s e t h e 
e f f e c t o f d r u g s s u c h as B e n i c a r ; c o r r e c t ? 

"A. Y e s . " 

However, one c a n n o t r e a s o n a b l y i n f e r f r o m t h i s t e s t i m o n y t h a t 

m e r e l y b e c a u s e a p h y s i c i a n can a t t e m p t t o r e v e r s e t h e e f f e c t s 

o f B e n i c a r on a f e t u s , t h e p r o b a b l e r e s u l t o f s u c h an a t t e m p t 

i s a p o s i t i v e outcome t o t h e p r e g n a n c y . 

B a g g e t t a l s o c i t e s t h e t e s t i m o n y o f M o b i l e OB-GYN's two 

e x p e r t w i t n e s s e s as f u r t h e r e v i d e n c e o f c a u s a t i o n . Dr. Dwight 

Rouse and Dr. Max R o g e r s b o t h t e s t i f i e d on b e h a l f o f M o b i l e 

OB-GYN, and t h e i r e x p e r t o p i n i o n was t h a t B a g g e t t ' s a m n i o t i c -
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f l u i d l e v e l on F e b r u a r y 7 was n o t l o w . They t e s t i f i e d t h a t 

h e r f l u i d l e v e l was n o r m a l b e c a u s e i t was above t h e f i v e -

c e n t i m e t e r mark, w h i c h , t h e y c l a i m e d , i s t h e g e n e r a l l y 

r e c o g n i z e d c u t o f f p o i n t f o r o l i g o h y d r a m n i o s . Dr. Rouse 

s p e c i f i c a l l y t e s t i f i e d t h a t " t h e r e was no i n d i c a t i o n , b a s e d on 

t h e i m p r e s s i o n o f t h e e x p e r i e n c e d s o n o g r a p h e r , t h a t t h e r e was 

a n y t h i n g wrong on t h i s u l t r a s o u n d , " and Dr. R o g e r s a g r e e d t h a t 

B a g g e t t ' s a m n i o t i c - f l u i d l e v e l on F e b r u a r y 7 was " n o r m a l " ; 

b o t h w i t n e s s e s s t a t e d t h a t no f u r t h e r a c t i o n was r e q u i r e d by 

Dr. M a d o n i a b a s e d on t h e F e b r u a r y 7 u l t r a s o u n d . B a g g e t t 

a r g u e s t h a t t h e s e two w i t n e s s e s were, i n e f f e c t , d e c l a r i n g 

t h a t t h e baby was " p e r f e c t l y n o r m a l " on F e b r u a r y 7 and w o u l d 

t h e r e f o r e have been f i n e had B a g g e t t c e a s e d t a k i n g B e n i c a r as 

o f t h a t d a t e . 

However, B a g g e t t ' s argument m i s c h a r a c t e r i z e s Dr. Rouse's 

and Dr. R o g e r s ' s t e s t i m o n y . N e i t h e r w i t n e s s e v e r e x p r e s s e d an 

o p i n i o n as t o t h e h e a l t h o f B a g g e t t ' s baby on F e b r u a r y 7; 

r a t h e r , t h e y e x p r e s s e d t h e i r o p i n i o n s r e g a r d i n g t h e u l t r a s o u n d 

r e p o r t , s p e c i f i c a l l y as i t r e l a t e d t o B a g g e t t ' s a m n i o t i c - f l u i d 

l e v e l . N e i t h e r Dr. Rouse's s t a t e m e n t t h a t " t h e r e was no 

i n d i c a t i o n ... t h a t t h e r e was a n y t h i n g wrong on t h i s 
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u l t r a s o u n d " n o r Dr. R o g e r s ' s t e s t i m o n y t h a t t h e a m n i o t i c - f l u i d 

l e v e l was " n o r m a l " n e c e s s a r i l y l e a d s t o t h e c o n c l u s i o n t h a t 

t h e baby was " p e r f e c t l y n o r m a l " on F e b r u a r y 7. 6 

I t was u n d i s p u t e d a t t r i a l t h a t t h e use o f AT1 

a n t a g o n i s t s s u c h as B e n i c a r d u r i n g t h e s e c o n d and t h i r d 

t r i m e s t e r s o f p r e g n a n c y can c a u s e i n j u r y o r d e a t h t o t h e 

f e t u s . I t was a l s o u n d i s p u t e d t h a t B a g g e t t was a l r e a d y 

a p p r o x i m a t e l y h a l f w a y t h r o u g h h e r s e c o n d t r i m e s t e r when t h e 

F e b r u a r y 7 u l t r a s o u n d was c o n d u c t e d . No e x p e r t t e s t i f i e d t h a t 

B a g g e t t ' s baby p r o b a b l y w o u l d have been s a v e d i f B a g g e t t had 

s t o p p e d t a k i n g B e n i c a r on F e b r u a r y 7 and, even when l o o k i n g a t 

t h e e n t i r e t y o f t h e e v i d e n c e i n t h e l i g h t most f a v o r a b l e t o 

B a g g e t t , as we must, W a d d e l l & Reed, I n c . , 875 So. 2d a t 1152, 

i t i s i m p o s s i b l e t o c o n c l u d e t h a t a f a i r - m i n d e d p e r s o n i n t h e 

e x e r c i s e o f i m p a r t i a l j udgment c o u l d r e a s o n a b l y i n f e r t h a t 

B a g g e t t ' s baby p r o b a b l y w o u l d have been s a v e d i f B a g g e t t had 

s t o p p e d t a k i n g B e n i c a r on F e b r u a r y 7. A t most, t h e e v i d e n c e 

6The e v i d e n c e i n t h e r e c o r d t h a t does s p e a k t o t h i s p o i n t 
-- t h e p a c k a g e i n s e r t i n c l u d e d w i t h B e n i c a r -- w o u l d a c t u a l l y 
seem t o r e b u t B a g g e t t ' s argument. That i n s e r t s t a t e s t h a t 
" [ p ] a t i e n t s and p h y s i c i a n s s h o u l d be aware, however, t h a t 
o l i g o h y d r a m n i o s may n o t a p p e a r u n t i l a f t e r t h e f e t u s has 
s u s t a i n e d i r r e v e r s i b l e i n j u r y , " t h u s i n d i c a t i n g t h a t B e n i c a r 
may have a l r e a d y c a u s e d i r r e v e r s i b l e i n j u r i e s even i f t h e 
a m n i o t i c - f l u i d l e v e l a p p e a r s n o r m a l . 
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i n d i c a t e d o n l y t h a t t h e baby p o s s i b l y c o u l d have been s a v e d i f 

B a g g e t t had s t o p p e d t a k i n g B e n i c a r on F e b r u a r y 7. A mere 

p o s s i b i l i t y i s an i n s u f f i c i e n t b a s i s upon w h i c h t o s u p p o r t a 

j u r y v e r d i c t i n a m e d i c a l - m a l p r a c t i c e a c t i o n . See § 6-5-549, 

A l a . Code 1975. A c c o r d i n g l y , t h e s e c o n d and f o u r t h c o u n t s a r e 

bad c o u n t s t h a t s h o u l d n o t have been s u b m i t t e d t o t h e j u r y . 7 

IV. 

7The C h i e f J u s t i c e ' s s p e c i a l w r i t i n g , q u o t i n g f r o m t h e 
a u t o p s y r e p o r t d e s c r i b i n g an a u t o p s y t h a t o c c u r r e d 11 weeks 
a f t e r t h e F e b r u a r y 7, 2005, u l t r a s o u n d , s t a t e s : " ' [ T ] h e most 
l i k e l y c a u s e o f d e a t h i n t h i s c a s e i s d e c r e a s e d u t e r o p l a c e n t a l 
b l o o d f l o w , w h i c h a p p e a r s t o have been r e l a t i v e l y r e c e n t i n 
o n s e t b e c a u s e t h e f e t a l ... w e i g h t s ' were w i t h i n n o r m a l r a n g e s 
f o r a 3 3 - w e e k - o l d f e t u s . " So. 3d a t (Cobb, C . J . , 
c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t ) . The C h i e f 
J u s t i c e ' s s p e c i a l w r i t i n g , r e l y i n g h e a v i l y on t h e e v i d e n c e as 
t o d e c r e a s e d b l o o d f l o w b e i n g " r e l a t i v e l y r e c e n t " c o n c l u d e s : 
" [ T ] h e r e was s u b s t a n t i a l e v i d e n c e t h a t B e n i c a r l o w e r e d 
B a g g e t t ' s b l o o d p r e s s u r e and d e c r e a s e d b l o o d f l o w t o t h e 
u t e r u s a f t e r t h e F e b r u a r y 7 u l t r a s o u n d , t h e r e b y p r o b a b l y and 
p r o x i m a t e l y c a u s i n g t h e d e c r e a s e i n a m n i o t i c - f l u i d l e v e l s 
a f t e r t h e F e b r u a r y 7 u l t r a s o u n d , w h i c h i n t u r n c a u s e d 
d e v e l o p m e n t a l d e f e c t s i n t h e f e t u s and, as a r e s u l t , t h e d e a t h 
o f t h e c h i l d . " So. 3d a t . Of c o u r s e , t h e d o c t o r who 
p r e p a r e d t h e a u t o p s y r e p o r t was n o t q u a l i f i e d as an e x p e r t on 
t h e e f f e c t s o f B e n i c a r and o f f e r e d no o p i n i o n on t h e r o l e o f 
B e n i c a r i n c a u s a t i o n . F u r t h e r m o r e , as n o t e d i n t h i s main 
o p i n i o n , no e x p e r t o p i n i o n t e s t i m o n y s u p p o r t s t h e v i e w t h a t 
e v e n t s p r e c e d i n g t h e F e b r u a r y 7 u l t r a s o u n d e x a m i n a t i o n can be 
d i s r e g a r d e d so as t o w a r r a n t t h e c o n c l u s i o n t h a t l a c k o f 
f u r t h e r e v a l u a t i o n by Dr. M a d o n i a f o l l o w i n g t h e F e b r u a r y 7 
u l t r a s o u n d p r o b a b l y c a u s e d t h e b a b y ' s d e a t h . C o n s e q u e n t l y , a 
j u r y v e r d i c t r e a c h i n g t h e c o n c l u s i o n drawn i n t h e C h i e f 
J u s t i c e ' s s p e c i a l w r i t i n g w o u l d be b a s e d on s p e c u l a t i o n as t o 
m a t t e r s w e l l b e y o n d t h e e x p e r t i s e o f a l a y p e r s o n . 
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M o b i l e OB-GYN a l s o a r g u e s t h a t b o t h t h e t h i r d c o u n t 

s u b m i t t e d t o t h e j u r y -- t h a t i t b r e a c h e d t h e s t a n d a r d o f c a r e 

b e c a u s e i t " n e g l i g e n t l y d i d n o t have i n p l a c e a p p r o p r i a t e 

p r o c e d u r e s , s a f e g u a r d s , and p r o t o c o l s t o p r e v e n t t h e d r u g 

B e n i c a r f r o m b e i n g p r e s c r i b e d t o p r e g n a n t p a t i e n t s " -- and t h e 

f i f t h c o u n t s u b m i t t e d t o t h e j u r y -- t h a t i t b r e a c h e d t h e 

s t a n d a r d o f c a r e b e c a u s e i t " n e g l i g e n t l y d i d n o t p r o p e r l y 

e v a l u a t e t h e r i s k o f a l l o w i n g a p r e g n a n t p a t i e n t t o r e m a i n on 

t h e d r u g B e n i c a r " -- a r e n o t s u p p o r t e d by t h e e v i d e n c e . 

S p e c i f i c a l l y , M o b i l e OB-GYN a r g u e s t h a t t h e r e was no e x p e r t 

t e s t i m o n y e s t a b l i s h i n g t h e s t a n d a r d o f c a r e a p p l i c a b l e as t o 

e i t h e r c o u n t , e s t a b l i s h i n g t h a t t h e r e was a b r e a c h o f t h a t 

s t a n d a r d , o r e s t a b l i s h i n g t h a t t h a t a l l e g e d b r e a c h was t h e 

p r o x i m a t e c a u s e o f t h e ba b y ' s d e a t h . F o r t h e r e a s o n s t h a t 

f o l l o w , we d i s a g r e e . 

I n r e g a r d t o t h e t h i r d c o u n t , B a g g e t t ' s e x p e r t w i t n e s s , 

Dr. T u r r e n t i n e , gave t h e f o l l o w i n g t e s t i m o n y e s t a b l i s h i n g t h e 

s t a n d a r d o f c a r e h e a l t h - c a r e p r o v i d e r s s h o u l d use i n c h a r t i n g 

p a t i e n t s ' m e d i c a t i o n s and c o n c l u d i n g t h a t M o b i l e OB-GYN d i d 

n o t meet t h a t s t a n d a r d : 

"Q. D o c t o r , b a s e d on y o u r e d u c a t i o n , t r a i n i n g and 
b a c k g r o u n d , i s i t t h e s t a n d a r d o f c a r e t h a t t h e 
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d o c u m e n t i n g o f t h e c o n t i n u a n c e , d i s c o n t i n u a n c e , 
p r e s c r i p t i o n o f m e d i c a t i o n s i s t o be c h a r t e d ? 

"A. The s t a n d a r d o f c a r e i s t h a t m e d i c a t i o n s , when 
t h e y a r e s t a r t e d and s t o p p e d , s h o u l d be 
documented. 

f i 

"Q. D o c t o r , b a s e d on y o u r e d u c a t i o n , t r a i n i n g , 
b a c k g r o u n d , t h e m a t e r i a l s you r e v i e w e d , t h e 
f a c t s you have become f a m i l i a r w i t h i n t h i s 
c a s e , do you have an o p i n i o n t o a r e a s o n a b l e 
d e g r e e o f m e d i c a l c e r t a i n t y as t o w h e t h e r 
[ M o b i l e OB-GYN] v i o l a t e d t h e s t a n d a r d o f c a r e 
by n o t c h a r t i n g m e d i c a t i o n s a p p r o p r i a t e l y i n 
t h e i r c h a r t s ? 

"A. Y e s , t h e y d i d n o t c h a r t d i s c o n t i n u i n g t h e 
B e n i c a r . " 

Dr. Rouse and Dr. R o g e r s s u b s e q u e n t l y t e s t i f i e d t h a t Dr. 

M a d o n i a ' s c h a r t i n g p r a c t i c e s d i d n o t b r e a c h t h e s t a n d a r d o f 

c a r e ; however, Dr. T u r r e n t i n e ' s t e s t i m o n y n e v e r t h e l e s s 

c o n s t i t u t e s s u b s t a n t i a l e v i d e n c e t h a t t h e s t a n d a r d o f c a r e 

r e q u i r e d Dr. M a d o n i a t o c h a r t when m e d i c a t i o n s a r e s t a r t e d and 

s t o p p e d and t h a t he b r e a c h e d t h e s t a n d a r d o f c a r e by f a i l i n g 

t o do s o . 

In r e g a r d t o t h e f i f t h c o u n t , t h e unanimous t e s t i m o n y o f 

e v e r y e x p e r t who t e s t i f i e d a t t r i a l was t h a t when a p a t i e n t 

t a k i n g B e n i c a r becomes p r e g n a n t , B e n i c a r s h o u l d be i m m e d i a t e l y 

d i s c o n t i n u e d . I n d e e d , t h e t e s t i m o n y o f t h o s e e x p e r t s 
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i n d i c a t e d t h a t i t was a v i o l a t i o n o f t h e s t a n d a r d o f c a r e n o t 

t o d i s c o n t i n u e t h e use o f B e n i c a r . T h i s t e s t i m o n y i s 

t a n t a m o u n t t o s t a t i n g t h a t a p r o p e r e v a l u a t i o n o f t h e r i s k s 

a s s o c i a t e d w i t h l e a v i n g a p r e g n a n t p a t i e n t on B e n i c a r w i l l 

a l w a y s l e a d t h e e v a l u a t i n g p h y s i c i a n t o c o n c l u d e t h a t t h e 

r i s k s a r e u n a c c e p t a b l e and t h a t B e n i c a r s h o u l d t h e r e f o r e be 

d i s c o n t i n u e d ; by e x t e n s i o n , any e v a l u a t i o n ( o r t h e f a i l u r e t o 

c o n d u c t an e v a l u a t i o n ) t h a t r e s u l t s i n t h e p a t i e n t b e i n g l e f t 

on B e n i c a r has n e c e s s a r i l y been n e g l i g e n t and t h e e v a l u a t i n g 

p h y s i c i a n who does n o t d i s c o n t i n u e B e n i c a r has b r e a c h e d t h e 

s t a n d a r d o f c a r e . 

Thus, t h e r e was e x p e r t t e s t i m o n y e s t a b l i s h i n g t h e 

s t a n d a r d s o f c a r e a p p l i c a b l e t o t h e t h i r d and f i f t h c o u n t s as 

w e l l as e v i d e n c e i n d i c a t i n g t h a t M o b i l e OB-GYN f a i l e d t o meet 

t h o s e s t a n d a r d s . However, t h e r e s t i l l must be some e v i d e n c e 

f r o m w h i c h a j u r y c o u l d r e a s o n a b l y c o n c l u d e t h a t M o b i l e OB-

GYN's b r e a c h o f t h o s e s t a n d a r d s p r o x i m a t e l y c a u s e d t h e d e a t h 

o f B a g g e t t ' s baby b e f o r e t h o s e c o u n t s may be c o n s i d e r e d good 

c o u n t s . M o b i l e OB-GYN e m p h a s i z e s t h a t t h e r e was no e x p e r t 

t e s t i m o n y e s t a b l i s h i n g p r o x i m a t e c a u s a t i o n ; however, t h e 

g e n e r a l f a c t s u n d e r l y i n g t h e s e c o u n t s , a l o n g w i t h t h e 
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u n d i s p u t e d e x p e r t t e s t i m o n y e s t a b l i s h i n g t h a t women who become 

p r e g n a n t s h o u l d i m m e d i a t e l y d i s c o n t i n u e t h e use o f B e n i c a r , 

c o n s t i t u t e s u b s t a n t i a l e v i d e n c e o f p r o x i m a t e c a u s a t i o n . I f 

M o b i l e OB-GYN had m a i n t a i n e d i t s p a t i e n t s ' m e d i c a l r e c o r d s i n 

a manner c o n s i s t e n t w i t h t h e s t a n d a r d o f c a r e as e s t a b l i s h e d 

by Dr. T u r r e n t i n e , Dr. M a d o n i a w o u l d have had a r e c o r d 

i n d i c a t i n g t h a t B a g g e t t had been p r e s c r i b e d B e n i c a r , and, upon 

r e v i e w i n g t h a t r e c o r d , he w o u l d have a l s o seen t h a t t h e r e c o r d 

i n d i c a t e d t h a t B a g g e t t had n e v e r s t o p p e d t a k i n g B e n i c a r . The 

u n d i s p u t e d e v i d e n c e i n d i c a t e s t h a t Dr. M a d o n i a knew t h a t 

B e n i c a r s h o u l d n o t be t a k e n by p r e g n a n t women; t h u s , h i s 

e v a l u a t i o n o f t h e s i t u a t i o n a f t e r r e v i e w i n g h e r m e d i c a l 

r e c o r d s and l e a r n i n g t h e s e f a c t s w o u l d have n e c e s s a r i l y 

r e s u l t e d i n h i s i n s t r u c t i n g B a g g e t t t o i m m e d i a t e l y c e a s e 

t a k i n g B e n i c a r . A j u r y c o u l d t h e r e f o r e r e a s o n a b l y c o n c l u d e 

t h a t M o b i l e OB-GYN's f a i l u r e t o p r o p e r l y c h a r t B a g g e t t ' s 

B e n i c a r use l e d t o t h e n e g l i g e n t f a i l u r e t o e v a l u a t e t h a t 

r e s u l t e d i n h e r c o n t i n u e d use o f B e n i c a r and t h e u l t i m a t e 

d e a t h o f h e r baby. The t h i r d and f i f t h c o u n t s were 

a c c o r d i n g l y good c o u n t s t h a t were p r o p e r l y s u b m i t t e d t o t h e 

j u r y . 
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V. 

A f t e r a l l t h e e v i d e n c e was p r e s e n t e d , t h e j u r y i n t h i s 

c a s e was g i v e n a c h a r g e a l l e g i n g f i v e c o u n t s o f n e g l i g e n c e . 

I t s u b s e q u e n t l y r e t u r n e d a g e n e r a l v e r d i c t i n f a v o r o f B a g g e t t 

and a g a i n s t M o b i l e OB-GYN, and t h e t r i a l c o u r t e n t e r e d a 

judgment b a s e d on t h a t v e r d i c t . However, b e c a u s e two o f t h e 

f i v e c o u n t s t h e j u r y was c h a r g e d on were n o t s u p p o r t e d by 

s u b s t a n t i a l e v i d e n c e , M o b i l e OB-GYN was e n t i t l e d t o a judgment 

as a m a t t e r o f l a w on t h o s e two c o u n t s , and t h o s e c o u n t s 

s h o u l d n o t have been s u b m i t t e d t o t h e j u r y . B e c a u s e we c a n n o t 

presume t h a t t h e j u r y ' s v e r d i c t was b a s e d on t h e t h r e e 

r e m a i n i n g good c o u n t s , we must t h e r e f o r e r e v e r s e t h e judgment 

e n t e r e d on t h a t v e r d i c t . L o ng, 980 So. 2d a t 385. A l l o t h e r 

i s s u e s r a i s e d by M o b i l e OB-GYN i n i t s a p p e a l and t h e i s s u e 

r e g a r d i n g t h e r e m i t t i t u r r a i s e d by B a g g e t t i n h e r c r o s s - a p p e a l 

a r e t h e r e f o r e moot, and t h e c a u s e i s remanded t o t h e t r i a l 

c o u r t f o r a new t r i a l on t h e r e m a i n i n g good c o u n t s . 

1071020 -- REVERSED AND REMANDED. 

L y o n s , W o o d a l l , S m i t h , B o l i n , P a r k e r , and Shaw, J J . , 

c o n c u r . 

Cobb, C . J . , c o n c u r s i n p a r t and d i s s e n t s i n p a r t . 

M u rdock, J . , c o n c u r s i n t h e r e s u l t i n p a r t and d i s s e n t s 

i n p a r t . 
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1071081 -- DISMISSED. 

L y o n s , W o o d a l l , S m i t h , B o l i n , P a r k e r , Murdock, and Shaw, 

J J . , c o n c u r . 

Cobb, C . J . , d i s s e n t s . 
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COBB, C h i e f J u s t i c e ( c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t 

i n c a s e no. 1 0 7 1 0 2 0 ) . 

I c o n c u r w i t h t h e m a j o r i t y ' s c o n c l u s i o n t h a t t h e f i r s t , 

t h i r d , and f i f t h n e g l i g e n c e c o u n t s were p r o p e r l y s u b m i t t e d t o 

t h e j u r y . As t o t h e m a j o r i t y ' s c o n c l u s i o n t h a t t h e t r i a l c o u r t 

e r r e d i n s u b m i t t i n g t h e s e c o n d and f o u r t h n e g l i g e n c e c o u n t s t o 

t h e j u r y , I r e s p e c t f u l l y d i s s e n t . 

The j o u r n a l a r t i c l e r e f e r e n c e d i n t h e m a j o r i t y o p i n i o n 

and d i s c u s s e d i n t h e r e c o r d does n o t s u p p o r t Wendy B a g g e t t ' s 

c o n t e n t i o n t h a t t h e e f f e c t s o f B e n i c a r c a n be r e v e r s e d i f t h e 

moth e r s t o p s t a k i n g t h e d r u g . However, t h e r e c o r d c o n t a i n s 

o t h e r e v i d e n c e f r o m w h i c h a j u r y c o u l d r e a s o n a b l y c o n c l u d e 

t h a t B a g g e t ' s e x p o s u r e t o B e n i c a r a f t e r t h e F e b r u a r y 7, 2005, 

u l t r a s o u n d p r o b a b l y and p r o x i m a t e l y c a u s e d t h e d e a t h o f t h e 

i n f a n t . See, e.g., A l a . Code 1975, § 6-5-549 ("In t h e c a s e o f 

a j u r y t r i a l , t h e j u r y s h a l l be i n s t r u c t e d t h a t i n o r d e r t o 

r e t u r n a v e r d i c t a g a i n s t a h e a l t h c a r e p r o v i d e r , t h e j u r y 

s h a l l be r e a s o n a b l y s a t i s f i e d by s u b s t a n t i a l e v i d e n c e t h a t t h e 

h e a l t h c a r e p r o v i d e r f a i l e d t o c o m p l y w i t h t h e s t a n d a r d o f 

c a r e and t h a t s u c h f a i l u r e p r o b a b l y c a u s e d t h e i n j u r y o r d e a t h 

i n q u e s t i o n . " ) ; c f . C r u t c h e r v. W i l l i a m s , [Ms. 1050893, 

J a n u a r y 9, 2 0 0 9 ] , So. 3d , ( A l a . 2 0 0 8 ) ( o p i n i o n on 
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r e t u r n t o s e c o n d remand) ("[T]o p r e v a i l on a 

m e d i c a l - m a l p r a c t i c e c l a i m ... t h e p l a i n t i f f must p r o v e t h a t a 

b r e a c h o f t h e s t a n d a r d o f c a r e ... p r o x i m a t e l y and p r o b a b l y 

c a u s e d a c t u a l i n j u r y t o t h e p l a i n t i f f . " ) ; G i l e s v. Brookwood 

H e a l t h S e r v s . , I n c . , 5 So. 3d 533 ( A l a . 2008) ( u p h o l d i n g a 

summary judgment f o r t h e d e f e n d a n t i n a m e d i c a l - m a l p r a c t i c e 

c a s e b e c a u s e t h e p l a i n t i f f d i d n o t p r e s e n t s u b s t a n t i a l 

e v i d e n c e t h a t t h e d e f e n d a n t p h y s i c i a n ' s n e g l i g e n c e p r o x i m a t e l y 

and p r o b a b l y c a u s e d i n j u r y t o t h e p l a i n t i f f ) . 

M o b i l e OB-GYN's own e v i d e n c e a t t r i a l d e m o n s t r a t e d t h a t 

B e n i c a r w orks by l o w e r i n g t h e p a t i e n t ' s b l o o d p r e s s u r e , and 

t h a t i n d o i n g so i t d e c r e a s e s t h e f l o w o f b l o o d t o t h e u t e r u s 

and, u l t i m a t e l y , t o t h e f e t u s . I n s u f f i c i e n t b l o o d f l o w t o t h e 

u t e r u s i s known as u t e r o p l a c e n t a l i n s u f f i c i e n c y . B a g g e t t 

i n t r o d u c e d e v i d e n c e i n d i c a t i n g t h a t B e n i c a r l o w e r e d h e r b l o o d 

p r e s s u r e and c a u s e d t h e b l o o d f l o w t o t h e u t e r u s t o d e c r e a s e . 

The e v i d e n c e , i n c l u d i n g M o b i l e OB-GYN's own e v i d e n c e , a l s o 

d e m o n s t r a t e d t h a t t h e d e c r e a s e d f l o w o f b l o o d t o t h e u t e r u s 

c a u s e d a d e c r e a s e i n t h e amount o f a m n i o t i c f l u i d and t h a t t h e 

d e c r e a s e i n t h e amount o f a m n i o t i c f l u i d , i n t u r n , c a u s e d t h e 

baby i n t h i s c a s e t o d e v e l o p a b n o r m a l l y and u l t i m a t e l y t o d i e . 
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S u b s t a n t i a l e v i d e n c e a l s o e x i s t s t o show t h a t t h e 

c r i t i c a l d e c r e a s e i n t h e l e v e l o f a m n i o t i c f l u i d , c a u s e d by 

t a k i n g a m e d i c a t i o n one o f t h e e f f e c t s o f w h i c h i s t o 

d e c r e a s e b l o o d f l o w t o t h e u t e r u s , o c c u r r e d a f t e r t h e F e b r u a r y 

7, 2005, u l t r a s o u n d . As t h e m a j o r i t y n o t e s , a c c o r d i n g t o 

M o b i l e OB-GYN's e x p e r t w i t n e s s e s , t h e a m n i o t i c - f l u i d l e v e l a t 

t h e t i m e o f t h e F e b r u a r y 7 u l t r a s o u n d was w i t h i n t h e n o r m a l 

r a n g e . However, t h e u n d i s p u t e d e v i d e n c e showed t h a t , a t t h e 

t i m e o f t h e c h i l d ' s b i r t h a l m o s t 11 weeks ( a l m o s t t h e l e n g t h 

o f a t r i m e s t e r ) l a t e r , B a g g e t t had v i r t u a l l y no a m n i o t i c 

f l u i d . M o r e o v e r , Dr. E l i z a b e t h M a n c i - G a r d n e r , who p e r f o r m e d 

t h e a u t o p s y , c o n c l u d e d t h a t " [ t ] h e most l i k e l y c a u s e o f d e a t h 

i n t h i s c a s e i s d e c r e a s e d u t e r o p l a c e n t a l b l o o d f l o w , w h i c h 

a p p e a r s t o have been r e l a t i v e l y r e c e n t i n o n s e t b e c a u s e t h e 

f e t a l ... w e i g h t s " were w i t h i n n o r m a l r a n g e s f o r a 3 3 - w e e k - o l d 

f e t u s . 

Thus, a l t h o u g h t h e r e was no p r o o f a t t r i a l t h a t c e a s i n g 

t h e a d m i n i s t r a t i o n o f B e n i c a r can r e v e r s e damage t h a t has 

a l r e a d y been done, t h e r e was s u b s t a n t i a l e v i d e n c e t h a t B e n i c a r 

l o w e r e d B a g g e t ' s b l o o d p r e s s u r e and d e c r e a s e d t h e b l o o d f l o w 

t o t h e u t e r u s a f t e r t h e F e b r u a r y 7 u l t r a s o u n d , t h e r e b y 

p r o b a b l y and p r o x i m a t e l y c a u s i n g t h e d e c r e a s e i n a m n i o t i c -
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f l u i d l e v e l s a f t e r t h e F e b r u a r y 7 u l t r a s o u n d , w h i c h i n t u r n 

c a u s e d d e v e l o p m e n t a l d e f e c t s i n t h e f e t u s and, as a r e s u l t , 

t h e d e a t h o f t h e c h i l d . 

The m a j o r i t y s t a t e s t h a t "no e x p e r t o p i n i o n t e s t i m o n y 

s u p p o r t s t h e v i e w t h a t e v e n t s p r e c e d i n g t h e F e b r u a r y 7 

u l t r a s o u n d e x a m i n a t i o n c a n be d i s r e g a r d e d so as t o w a r r a n t t h e 

c o n c l u s i o n t h a t l a c k o f f u r t h e r e v a l u a t i o n by Dr. M a d o n i a 

f o l l o w i n g t h e F e b r u a r y 7 u l t r a s o u n d p r o b a b l y c a u s e d t h e b a b y ' s 

d e a t h . " So. 3d a t n.7. On t h i s r e c o r d , one c o u l d 

n e v e r t h e l e s s r e a s o n a b l y c o n c l u d e t h a t t h e B e n i c a r t a k e n a f t e r 

t h e F e b r u a r y 7 u l t r a s o u n d p r o b a b l y c a n n o t be d i s r e g a r d e d as a 

p r o x i m a t e c a u s e o f t h e b a b y ' s d e a t h . The s e c o n d and f o u r t h 

c o u n t s were s u p p o r t e d by s u f f i c i e n t e v i d e n c e o f p r o x i m a t e and 

p r o b a b l e c a u s a t i o n and were p r o p e r l y s u b m i t t e d t o t h e j u r y . 

As a f i n a l n o t e , I r e m a i n c o n v i n c e d o f t h e c o r r e c t n e s s o f 

J u s t i c e M u r d o c k ' s s p e c i a l w r i t i n g c o n c u r r i n g i n t h e r e s u l t i n 

Long v. Wade, 980 So. 2d 378, 387 ( A l a . 2 0 0 7 ) , i n w h i c h I 

c o n c u r r e d . I t i s c l e a r f r o m t h e r e c o r d t h a t b o t h c o u n s e l and 

t h e t r i a l j u d g e a t t e m p t e d t o a d h e r e t o Long, w h i c h had j u s t 

been r e l e a s e d a t t h e t i m e o f t h e t r i a l i n t h i s c a s e . However, 

I n o t e t h a t t h i s c a s e i l l u s t r a t e s t h e c o m p l i c a t i o n s t h a t can 

a r i s e u n d e r Long when a j u r y r e n d e r s a g e n e r a l v e r d i c t a f t e r 
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c o n s i d e r i n g a l l e g a t i o n s t h a t t h e d e f e n d a n t c o m m i t t e d s e v e r a l 

t o r t i o u s a c t s o r o m i s s i o n s , any one o f w h i c h c o u l d f o r m an 

i n d e p e n d e n t b a s i s f o r h o l d i n g t h e d e f e n d a n t l i a b l e . See Long, 

980 So. 2d a t 386-87 ("[The p l a i n t i f f ] may n o t , m e r e l y by 

i n c l u d i n g a l l a l l e g e d b a s e s o f r e c o v e r y i n a s i n g l e c o u n t o f 

t h e i r c o m p l a i n t , a v o i d t h e g o o d - c o u n t / b a d - c o u n t r u l e .... [The 

p l a i n t i f f ' s c l a i m s ] a r e n o t m e r e l y d i f f e r e n t t h e o r i e s on w h i c h 

t o r e c o v e r f o r t h e same a c t s o r o m i s s i o n s , b u t c o n s t i t u t e 

e n t i r e l y s e p a r a t e a c t s o r o m i s s i o n s , w h i c h f o r m d i s c r e t e and 

i n d e p e n d e n t b a s e s f o r p o t e n t i a l r e c o v e r y . ... Upon s u f f i c i e n t 

p r o o f , e a c h one c a r r i e s t h e p o t e n t i a l f o r l i a b i l i t y . " ) . I n 

l i g h t o f Long, t h e p l e a d i n g r e q u i r e m e n t s o f § 6-5-551, A l a . 

Code 1975, a p a r t o f t h e Alabama M e d i c a l L i a b i l i t y A c t , and 

t h e m a j o r i t y ' s h o l d i n g t o d a y , i t a p p e a r s t h a t s p e c i a l v e r d i c t s 

o r g e n e r a l v e r d i c t s a c c o m p a n i e d by i n t e r r o g a t o r i e s may be a 

n e c e s s i t y i n many m e d i c a l - m a l p r a c t i c e c a s e s . See R u l e 49(b) 

and ( c ) , A l a . R. C i v . P. ( r e g a r d i n g s p e c i a l v e r d i c t s and 

g e n e r a l v e r d i c t s a c c o m p a n i e d by a n s w e r s t o i n t e r r o g a t o r i e s ) . 

33 



1071020, 1071081 
MURDOCK, J u s t i c e ( c o n c u r r i n g i n t h e r e s u l t i n p a r t and 

d i s s e n t i n g i n p a r t i n c a s e no. 1 0 7 1 0 2 0 ) . 

W i t h r e s p e c t t o t h e a p p e a l i n c a s e no. 1071020, I c o n c u r 

i n t h e r e s u l t r e a c h e d by t h e main o p i n i o n e x c e p t as t o t h e 

f i f t h c o u n t o f Wendy B a g g e t t ' s c o m p l a i n t , as t o w h i c h I 

r e s p e c t f u l l y d i s s e n t . I w r i t e s e p a r a t e l y t o a d d r e s s t h e t h i r d 

and f i f t h c o u n t s o f t h e c o m p l a i n t . 

The T h i r d Count 

In t h e f i r s t t r i a l o f t h i s c a s e , t h e t h i r d c o u n t o f 

B a g g e t t ' s c o m p l a i n t a l l e g e d t h a t M o b i l e OB-GYN had b r e a c h e d 

t h e s t a n d a r d o f c a r e b e c a u s e i t " n e g l i g e n t l y d i d n o t have i n 

p l a c e a p p r o p r i a t e p r o c e d u r e s , s a f e g u a r d s , and p r o t o c o l s t o 

p r e v e n t t h e d r u g B e n i c a r f r o m b e i n g p r e s c r i b e d t o p r e g n a n t 

p a t i e n t s . " B a g g e t t a d d u c e d e v i d e n c e d u r i n g t r i a l t h a t , i f 

b e l i e v e d by t h e j u r y , i n d i c a t e d t h a t Dr. M a d o n i a ' s n u r s e d i d 

n o t know what B e n i c a r was b e f o r e B a g g e t t ' s baby was d e l i v e r e d ; 

t h a t t h e s t a f f o f M o b i l e OB-GYN d i d n o t a s k p a t i e n t s , d u r i n g 

e v e r y p r e n a t a l v i s i t , what m e d i c a t i o n s t h e y were t a k i n g ; t h a t 

some M o b i l e OB-GYN s t a f f e r r o n e o u s l y b e l i e v e d t h a t Dr. M a d o n i a 

a u t o m a t i c a l l y d i s c o n t i n u e d a l l m e d i c a t i o n s when a p a t i e n t 

became p r e g n a n t ; and t h a t Dr. M a d o n i a d i d n o t i n d i c a t e on 

B a g g e t t ' s m e d i c a l c h a r t t h a t he had a l l e g e d l y d i s c o n t i n u e d 
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B e n i c a r . F u r t h e r , a l t h o u g h d i s p u t e d , t h e r e was e v i d e n c e f r o m 

w h i c h t h e j u r y r e a s o n a b l y c o u l d f i n d t h a t Dr. M a d o n i a h i m s e l f 

d i d n o t a s k B a g g e t t on p r e n a t a l v i s i t s what m e d i c a t i o n s she 

was t a k i n g and, as d i s c u s s e d i n t h e main o p i n i o n , t h a t n e i t h e r 

Dr. M a d o n i a n o r h i s s t a f f f o l l o w e d c h a r t i n g p r a c t i c e s t h a t 

w o u l d r e v e a l t h i s i n f o r m a t i o n . 8 

The e x t r e m e n a t u r e o f t h e r i s k t o p r e g n a n t p a t i e n t s o f 

t a k i n g B e n i c a r was n o t o n l y t e s t i f i e d t o by e x p e r t s , i t was 

u n d i s p u t e d . A c c o r d i n g l y , i f p r o v e n , t h e f a c t t h a t M o b i l e 

OB-GYN d i d n o t have i n p l a c e n e c e s s a r y p r o c e d u r e s o r p r a c t i c e s 

f o r l e a r n i n g w h e t h e r a p r e g n a n t p a t i e n t was t a k i n g a d r u g as 

d a n g e r o u s t o a f e t u s as B e n i c a r -- and e s p e c i a l l y an 

a p p r o p r i a t e p r o c e d u r e o r p r a c t i c e t o d e t e r m i n e o r r e v e a l 

w h e t h e r a p r e g n a n t p a t i e n t was s t i l l t a k i n g a d r u g r e c e n t l y 

p r e s c r i b e d by Dr. M a d o n i a h i m s e l f t h a t w o u l d be d a n g e r o u s t o 

a d e v e l o p i n g f e t u s -- w o u l d e n t a i l a " ' " l a c k o f c a r e [ t h a t ] i s 

so a p p a r e n t ... as t o be u n d e r s t o o d by a l a y m a n , and [ t o ] 

8 C o n s i s t e n t w i t h e x p e r t t e s t i m o n y i n t r o d u c e d by B a g g e t t 
a t t r i a l , n o t t o m e n t i o n i t s a b i l i t y t o use i t s own common 
s e n s e and e x p e r i e n c e , t h e j u r y c o u l d have f o u n d t h a t s u c h 
c h a r t i n g p r a c t i c e s w o u l d i n c l u d e a p r a c t i c e o f a l w a y s c h a r t i n g 
b o t h t h e p r e s c r i p t i o n o f and t h e d i s c o n t i n u a t i o n o f d r u g s t h a t 
p o s e d a d a n g e r t o p r e g n a n t women and a p r a c t i c e o f c h e c k i n g 
f o r b o t h t y p e s o f e n t r i e s w i t h r e s p e c t t o p a t i e n t s who become 
p r e g n a n t . 
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r e q u i r e [ ] o n l y common knowledge and e x p e r i e n c e t o u n d e r s t a n d 

i t . " ' " Ex p a r t e H e a l t h S o u t h C o r p . , 851 So. 2d 33, 39 ( A l a . 

2002) ( q u o t i n g T u s c a l o o s a O r t h o p e d i c A p p l i a n c e Co. v. W y a t t , 

460 So. 2d 156, 161 ( A l a . 1 9 8 4 ) , q u o t i n g i n t u r n D i m o f f v. 

M a i t r e , 432 So. 2d 1225, 1226-27 ( A l a . 1 9 8 3 ) ) . L i k e w i s e , as 

t o t h e i s s u e o f c a u s a t i o n , i t i s w e l l w i t h i n t h e ken o f a 

l a y p e r s o n t o be a b l e t o i n f e r how a p p r o p r i a t e c h a r t i n g 

p r a c t i c e s w o u l d have made i t a p p a r e n t i n a t i m e l y manner t h a t 

B a g g e t t r e m a i n e d on B e n i c a r a f t e r she became p r e g n a n t . 

The F i f t h Count 

I d i s a g r e e , however, w i t h t h e main o p i n i o n ' s t r e a t m e n t o f 

c o u n t f i v e o f t h e c o m p l a i n t . B a g g e t t a l l e g e s i n c o u n t f i v e 

t h a t Dr. M a d o n i a " n e g l i g e n t l y d i d n o t p r o p e r l y e v a l u a t e t h e 

r i s k o f a l l o w i n g a p r e g n a n t p a t i e n t t o r e m a i n on t h e d r u g 

B e n i c a r . " The r e c o r d , h owever, a t l e a s t as i t d e v e l o p e d a t 

t h e f i r s t t r i a l o f t h i s c a s e , d i d n o t s u p p o r t s u c h an 

a l l e g a t i o n . I n p o i n t o f f a c t , t h e r e was no d i s p u t e a t t h e 

f i r s t t r i a l b u t t h a t Dr. M a d o n i a a c t u a l l y d i d know and d i d 

a p p r e c i a t e , a t t h e t i m e he was t r e a t i n g B a g g e t t , t h e r i s k 

B e n i c a r p o s e d t o f e t u s e s . The d i s p u t e was n o t w h e t h e r 

Dr. M a d o n i a had t h i s k n o w l e d g e , b u t r a t h e r w h e t h e r he a c t e d 

upon i t -- e i t h e r by i m p l e m e n t i n g a p p r o p r i a t e p r o c e d u r e s t o 
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p r e v e n t p a t i e n t s l i k e B a g g e t t f r o m r e m a i n i n g on s u c h a d r u g o r 

by a c t u a l l y i n f o r m i n g B a g g e t t t h a t she s h o u l d s t o p t a k i n g t h e 

d r u g . These a r e t h e i s s u e s t o w h i c h t h e e v i d e n c e a t t h e f i r s t 

t r i a l was d i r e c t e d -- and t h e s e i s s u e s a r e subsumed by t h e 

f i r s t and t h i r d c o u n t s o f t h e c o m p l a i n t . A c c o r d i n g l y , t h e 

c h a r g i n g o f t h e j u r y as t o t h e f i f t h c o u n t i n t h e f i r s t t r i a l 

o f t h i s c a s e was a t b e s t p o t e n t i a l l y d u p l i c a t i v e and 

c o n f u s i n g , s e e , e.g., A m e r i c a n C a s t I r o n P i p e Co. v. W i l l i a m s , 

591 So. 2d 854, 856 ( A l a . 1 9 9 1 ) , and 75A Am. J u r . 2d T r i a l 

§ 991 ( 2 0 0 7 ) , and was a t w o r s t t h e c h a r g i n g o f a "bad c o u n t . " 
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