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STUART, Justice.

The Bella Luna Condominium Qwners Asscciation, Inc. ("the
BLCOA"}, filed an action in the Baldwin Circuit Court seeking
a Jjudgment declaring a beach-access easement to be valid and

enforceable and enjoining the Perdido Place Condominium Owners
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Assoclation, Inc. ("the PPCOAM™), from obstructing that
easement. The PPCOA filed a counterclaim seeking a judgment
declaring the easement wvoid. Following a bench trial, the

trial court entered a judgment in favor of the BLCQA and held
the easement wvalid, though subject to certain restrictions.

The PPCOA appeals. We affirm,

In March 1929%, David Cummans and James L. Brown conveyed
certain gulf-front property that they owned in Orange EBeach to
Perdido Place, LLC, a limited-liability company operated by
Cummans. Perdido Place, LLC, thereafter developed the
property into the 44-unit condominium complex known as Perdidoc
Place, which officially became a condominium on October 19,
2000, pursuant to the Alakama Uniform Condominium Act, § 35-
BA-101 et seqg., Ala. Code 1875. The units at Perdidoc Place
are restricted to use by the owners; they canncoct be rented.
Perdido Place i1s managed by the PPCOA.

At the time Perdido Place was being planned, Cummans also
owned a one-acre lot immediately north of the FPerdido Place
property on the opposite side of Highway 182. On April 2,

198%, Cummans conveyed that lot to P&C Properties, LLC
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("P&C"}. That same day, PaC also purchased from Fudpuckers cof
Orange Beach, Inc., 2.5 acres of property immediately adjacent
to the l-acre lot purchased from Cummans. Also that same davy,
Perdido Place, LLC, conveyed Lo P&C a pedestrian beach-access
casement five feet wide across the eastern boundary of the
FPerdido Place property. The deed conveying that easement
stated that 1t was appurtenant to the one-acre lot P&C
purchased from Cummans that same day.

In April 2002, P&C created a two-lot subdivisiocon known as
Legacy Surf on the property 1t had purchased from Cummans and
Fudpuckers in April 199%. Because of the way the lots were
divided, each lot included portions of the property purchased
from Cummans. P&C thereafter conveyed one of the lots to
Legacy Towers Partnership and conveyed the other lot tc Gulf
Coast Surf, Inc. Legacy Towers and Gulf Coast Surf each
subsequently conveyed their lots to TMG, LLC, which, on April
28, 2004, convevyved both lots to Bella Luna, LLC,. The deeds
recording each of the above transactions purported tc convey
not only the property, but also the easement over Lhe Perdidc
Place property. However, Bella Luna, LLC, was nctified by an

attorney before it obtained the lots from TMG, LLC, that there
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wags a potential problem with the easement. Specifically, the
attorney advised Bella Luna, LLC, in a letter to amend the
offering statement it proposed to give purchasers of
condominiums in the development it planned for the property to
acknowledge that potential probklem:
"Ag we had discussed in our conference with Gulf

Shores Title, the pedestrian easement for ingress

and egress as described in the deeds conveying tLitle

to TMG, LLC (predecessor to Bella Luna, LLC) [was]

appurtenant to ¢only 100 feet of your 350-fcot parcel

of property. This creates a potential problem with

regard to the availability of access over the
descrikbed 5-foot parcel.

"The issue which may be raised is cne of 'over-

burdening of use.' Fach owner of the proposed
condominium units will have an undivided interest in
the property appurtenant to the easement. You and

your successors however, may not increase the
gervitude imposed o¢on the prcoperty over which the
easement may run. The guestion arises as to whether
or not the increase in the number of persons using
an unlimited right of way easement 1s an unlawful
additional Dburden on the servient estate. The
angswer te this gquestion would need to be
[addressed], 1f the guestion ever arcse, by looking
at the factors which would c¢cme inte play to
determine whether the use would be deemed to be
reasonable and proper use, with circumstances to be
considered including: local situaticons, the nature
and condition of the premises over which the way 1is
granted; the manner in which it 1g used; and the
purpose which the parties had in due [sic] at the
time tThe seasement was created.

"I am not stating in this letter that there is
no easement, I am Ijust bringing this to vour
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attention and would recommend that all of this be

brought to the attention of each of your potential

purchasers. They can each then get their own
independent opinion from their attorney, 1f they
have any specific concerns."

On July 21, 2006, Bella Luna, LLC, filed a declaration of
condominium for the property, and, in March 2007, it completed
construction of & 128-unit development known as Bella Luna.
The tower itself 1s partially located on the lot formerly
owned by Cummans, as are certain common areas of the complex.
Fach purchaser of a condominium in Bella Luna was reguired to
acknowledge in writing that the legal status of Lhe easement
across Perdido Place was unknown, Bella Luna is managed by
the BLCOA, and approximately 30 of the units are part of a
rental program.

In 2006, while Bella Luna was still under construction,
the PPCOA 1installed a fence along the perimeter of the
Perdido Place property, effectively blocking any use of the
easement in guestion. Shortly after Bella Luna was completed
in March 2007, the members of the BLCOA board realized that
the easement had been permanently blocked. The BLCOA then

contacted the PPCOA 1in an attempt to open access to the

casement; hcocwever, after expressing concern about renters from
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Bella Luna using the easement and the possibility of
overburdening the beach in front of Perdido Place, the PPCOA
declined to remove the fence. Accordingly, the BRBLCOA
instituted this acticn in the Baldwin Circuilt Court on August
28, 2007.

A two-day bench trial was held in June 2008. Cn August
14, 2008, the trial court entered the Ifollowing Jjudgment in
favor of the BLCOA:

"The court having tried this case June 26 and
June 30, 2008, and having c¢onsidered the oral
testimony and other evidence presented as well as
the parties' arguments, the court finds in faver of
[the BLCOA] and against [the PPCOA]. The c¢ourt
finds that no c¢verburdening of the easement has
occurred, as there has been no significant change in
use of the easement from that contemplated by the
parties {(including the owner of tLhe servient estate)
at the time the easement was created. The parties
at that ftime contemplated that the easement would
benefit a condominium constructed on both of the
parcels of property on which Bella Luna Condominium
is now located. In addition, the court has balanced
the eqguities and applied +the comparative-injury
doctrine and finds that even if some overburdening

'In order to secure beach access while this action was
pending, the BLCOA entered into an agreement with the Grand
Key Riverside, a beachfront development on the south side of
Highway 182 approximately 50-75 vards east o©of Bella Luna.
Pursuant tc that agreement, the BLCOA agreed to pay Grand Key
Riverside approximately $2,000 a month and to allow Grand Key
Riverside cwners to use the amenities at Bella Luna in retuzrn
for permission to traverse Grand Key Riverside property to
access the beach.
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had occcurred (which, again, the court finds it has
not), the court should nonetheless allow [the BLCOA]
to use the easement. The c¢ourt further finds,
however, that certain restrictions on [the BLCOA's]
use of the easement are appropriate and will be
imposed.

"Accordingly, the court hereby enters Jjudgment
in favor of [the BLCOA] and against [the PPCOA].
The court ORDERS, ADJUDGES, and DECREES that the
[BLCOA] beach-access easement is valid and
enforceable; that [the BLCOA] is entitled to use of
the easement; that [the PPCOA] 1is enjoined from

obstructing the casement and is ordered TOo
immediately remove 1its o¢bkstructions; that [the
BLCOA's] wuse of the ecasement shall be limited to
OWNers (as opposed to renters) of Bella Luna

condominium units and guests of BRella Luna unit
owners; and that [the BLCOA] shall be regsponsible
for maintenance o©of the easement, specifically,
keeping tThe easement <¢lear of waste or debris and
maintaining any existing cr future path, walkway, oI
boardwalk located on the easement.”
The PPCQOA subsequently moved the trial court to alter, amend,
or vacate its judgment or, in the alternative, tfo grant it a
new trial; however, tThe trial ccourt denied that motion on
October 21, 2008. On November 10, 2008, the PPCCA filed its
notice of appeal to this Court.”

II.

This case was decided by the trial court without a Jury.

“The BLCOA has not filed a cross-appeal, and it does not
otherwise challenge the restrictions the trial court placed
upon its use of the easement.
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"'"Where evidence 1is presented to the trial court ozre
tenus, a presumption of correctness exists as to the
court's conclusions on issues of fact; its
determinaticon will not be disturbed unless 1t 1s
clearly erroneous, without supporting evidence,
manifestly unjust, or against the great weight of
the evidence.'™"

Pollard v. Unus Props., LLC, 902 30. 2d 18, 23 (Ala. 2004)

(quoting American Petroleum Fquip. & Constr., Inc. v. Fancher,

708 So. 2d 129, 132 (Ala. 1997})). However, "[t]lhe presumpticn
of correctness accorded a trial court's Jjudgment following a

bench trial where evidence 1s presented ore tenus dces not

extend to i1ts decisions on questions of law." Bon Aventure,

L.L.C, v. Craigqg Dvas L.L.C., 3 So. 3d 859, 862 (Ala. 2008).

ITT.
The PPCOA's argument on appeal is based almost entirely

on a statement tThis Court made 1In Weeks wv. Wolf Creek

Industries, Inc., 941 Sco. 2d 263 (Ala. 2006}). In Weeks, the

Walker family had convevyved all the property 1t owned on the
west side of a c¢reek known as Spring Branch in Baldwin County
to one party, while reserving an easement across that property
for the benefit of land they still owned east of Spring
Branch. The Walkers subseguently subkdivided that property

east of Spring Branch multiple times, and it was sold and
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resold numerous times over Lthe course of approximately 60
years., Eventually the land west of Spring Branch came to be
owned by the Weeks family, and a significant portion of the
property east of Spring Branch was purchased by Wolf Creek
Industries, Inc., a developer, who combined the property for
the development of a mixed-use condeominium development known
as "The Commong," consisting of 46 single-family units, 2
duplex units, and 4 commercial units. The Weekses okbjected to
the use o©of the easement by this new development and
subsequently sought a declaration by the Baldwin Circuit Court
that neither Wolf Creek ncocr owners in The Commons had the
right to use the easement. This Court ultimately affirmed the
judgment of the trial court that Wolf Creek and the owners 1in
The Commons were entitled Tco use the easement, holding that
even though the easement was not specifically referenced in
the chain of title Lo most of the property making up The
Commons, when the easement was created 1t was intended to
benefit all the land owned by the Walkers east cof Spring
Branch and "[elach subsequent subdivision of the dominant
tenement was benefited, as a matter of law, by the easement.”

Weeks, 941 So. 2d at 271.



10802256

After deciding that issue, the Court further considered
the Weekseg' argument that use of the easement by The Commons
would overburden the Weekses' property. After listing the
factors relevant to whether a servient estate has been
overburdened, the Court then made the following statement upon
which the PPCOA bases its appeal:

"Moreover, the use o0of the easement by owners of
property other than a subdiviszion of the dominant

tenement - - avern property acquired by the
dominant-tenement owner after creation of the
servitude -- coverburdens the servient estate as a

matter of law. 11 Giardino, LLC w. Belle Haven Land
Co., 254 Conn. 502, 516, 757 A.2d 1102, 1113 (2000);
[John W.] Bruce & [James W.] Ely[, Jr., The Law of
FEagsements and Licenses in Land], T 8.03[2]1 [(1995)];
see also Watson v. Lazy 5ix Corp., 608 So. 2d 389
(Ala. 1992); Loveman v. Lay, 271 Ala. 385>, 124 So.
2d 93 (1960} ; and McLaughlin v, Selectmen of
Amherst, 422 Mass. 358, 664 N.E.2d 786 (1996)."

941 So. 2d at 272. The PPCCA argues that more than two-thirds
of the property constituting the RBella TLuna development 1is
"property acquired by the dominant-tenement owner after
creation of the servitude™ and that, pursuant to the above
statement from Weeks, Perdido Place would therefore be

overburdened as a matter of law 1f the BLCOA 1s allowed to use

the beach-access easement that 1is appurtenant only to the

10
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westernmost acre of the approximately 3.5 acres making up Lhe
Bella Luna property.

The RBLCOA, however, argues that the statement in Weeks
upon which the PPCOA relies 1s dicta because, 1t argues, Weeks
did not actually inveolve the use of an easement to bhenefit
property outside the originally defined dominant tenement.
Moreover, the BLCOA argues, Bella Luna unit ocwners not only
Own some property that isg, admittedly, outside the criginal
dominant tenement -- that is, the land acguired from Cummans
-— but each unit owner also owns an undivided interest in the
land acgquired from Cummans to which the easement 1is
appurtenant. We agree that that fact is an important
distinction.

The statement in Weeks upon which the PPCOA relies may be
dicta; nevertheless, it is an accurate statement of the law.

It has ample support in other caselaw, 1including Loveman wv.

Lay, 271 Ala. 23285, 392, 124 3o. 2d 93, 99 (1960), which is
cited in Weeks. This Court has previcusly summarized Loveman
as follows:
"In Loveman v. Lay, supra, a dominant estate
owner had an easement over the properties of two

servient estate owners. The dominant estate owner
also owned a pilece o¢of land adijoining and abutting

11
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his dominant estate, but not adjacent to the
easement. The dominant estate owner allowed the
easement to be used to benefit his property
adjoining and abutting the dominant estate by
allowing coal to be brought in cocver the easement to
heat the Dbuildings on the land adjeoining and

abutting the dominant estate. The servient estate
owners sought injunctive relief, and this Court
determined that 'the hauling of c¢oal over the

[easement] Lor the purpose of heating the building
or buildings west of the [dominant estate] should be
enjoined,' 271 Ala. at 393, 124 So. 2d at &9,

because, '[1]f the [easement] 1is for the kenefit of
some particular land[,] 1t can not be used to
accommodate some other tract of land adjoining or
lying keyond.’ 271 Ala. at 392, 124 So.zd at 99."

Phillips v. Water Works & Sewer Bd. of Ariton, [Ms. 1060350,

July 17, 2009]  So. 34, (Ala. 2009). However, the
instant case differs from Loveman inasmuch as 1t 1s impossible
to state that any use ¢of the heach-acgess easement by Bella
Luna owners would not be for the benefit of property within
the dominant tLTenement. As already noted, the Bella Luna
owners all have an undivided c¢wnership interest in the Bella
Luna common areas, and it is undisputed that some of those
common areas are located on the tract of land originally
conveyved hy Cummans to P&C and to which the easement 1s
appurtenant. Moreover, 1t is readily apparent from the

pictorial evidence submitted Lthat the actual condominium tower

traverses both the land formerly owned by Cummans and the land

12
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formerly owned by Fudpuckers, sc even some individual units
likely overlap both properties. Thus, while 1t was possible
in Loveman to state conclusively that the disputed use of the
easement was prohibited because that use clearly was for the
sole benefit of property outside the dominant tenement, we
cannot do the same in this case because each use of the
disputed beach-access easement by a Bella Luna unit owner
would <¢learly not be for the sole benefit of property outside
the dominant tenement. Rather each owner's use would
necessarily be for the benefit of that owner's parcel of
property -- which parcel 1is made up o¢f both the owner's
individual unit as well as that owner's interest in the common
arecas, some of which are within the dominant tenement.
Accordingly, we cannof say that the use of the beach-access
easement by the BLCCA overburdens the servient estate, i.e.,
Perdido Place, as a matter of law.

Of c¢ourse, although we are holding that the BLCQA's use
of the beach-access easement does not constitute overburdening
as a matter of law, the PPCOA may still assert, as a factual
matter, thet there has been c¢verburdening. In that case, 1t

would be the PPCOA's duty to prove overburdening. See Weeks,

13
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941 So. 2d at 271-72 ("'[Tlhe owner of the servient estate
[ordinarily] has the burden of proving overburdening hecause
the servient owner has asserted overburdening as a cause of
action or as a reply to a special defense of an easement when
the purpcse of the easement is not in dispute.'" (qucting

Zhang v. Omnipoint Commc'nsg Enters., Inc., 272 Conn., 627, &40

n.8, 86o A.Zd 588, 596 n.8 (2005)1)). Factors relevant to
making a showing of overburdening include: (1) evidence of an
abrupt change in the development of the dominant estate and
its use of the easement; (2) a decrease in the property value
0of the servient estate as a result of the use of the eazsement;
(3} an increase in noise and traffic along the sasement so as
to interfere with the servient owner's peace and enjoyment of
the land; and (4) physical damage To tThe servient estate.
Weeks, %41 So. 2d at 272. However, the trizl court in this
case specifically rejected the PPCOA's assertion of
overburdening, stating: "The court finds that no overburdening
of the easement has occurred, as there has been no significant
change in use of the easement from that contemplated by the
parties (including the owner of the servient estate} at the

time the easement was created." This finding is suppcrted by

14
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the evidence 1in tThe record, including testimony from a
developar whe was in business with P&C -- which originally
obtained the one-acre parcel from Cummans and the easement
from Perdido Place, LLC —-— who stated that he had discussed
his development plans with Cummans and specifically had
discussed beach access for the Fudpuckers property by way of
the easement acrcss Perdido Place. There was also Lestimony
from multiple real-estate professionals stating that there
would be no negative impact on Perdido Place 1f the easement
was opened up Ior use by the BLCOA. In light of this ore
tenus evidence, we cannot say that tThe trial ccourt's finding
that there has been no overburdening is clearly erroneous,
without supporting evidence, manifestly unjust, or against the
great weight of the evidence. See Pollard, 902 So. 2d at 23.
TV,

The BLCOA filed a declaratcry-judgment action in the
Baldwin Circuit Court asking that ccourt to enter a judgment
declaring a beach-access easement valid and enforceable and
enjoining the PPCOA from obkstructing that easement. The PPCOA
filed & counterclaim arguing that the easement should be

declared void because the BLCOA's use of it would, the PPCOA

15
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alleged, overburden Perdido Place. However, the trial court
rejected the PPCOA's argument, found that there was no
overburdening, and entered a Jjudgment declaring the disputed
beach-access easement valid and enforceable. Because that
judgment is supported by both the law and the facts in the
record, it is hereby affirmed.

AFFIRMED.

Cobbk, C.J., and wWoodall, Smith, Bolin, Parker, and Shaw,
JJ., concur.

Lyons, J., concurs specially.

Murdock, J., dissents.

16
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LYONS, Justice (concurring specially).

I concur fully in the main copinicon. I write specially to
note the absence of an objection to testimony central to the
issue of intention of the parties atL Lhe Lime the esasement was

created and also to comment on the statement in Weeks v, Wolf

Creek Industries, Inc., 941 So. 2d 263 (Ala. 2006), that is

relied upon by the PPCOA.
The main opinion states:

"This finding [of no overburdening cof the easement
because there has been no significant change in use
of the easement from that contemplated by the
parties {(including the owner of the servient estate)
at the time the easement was created] is supported
by Lthe evidence in the record, including testimony
from a developer who was in business with P&C --
which c¢riginally obtained the one-acre parcel from
Cummans and the easement from Perdidoe Place, LLC ——
who stated that he had discussed his development
plans with Cummans and specifically had discussed
beach access for the Fudpuckers property by way of
the easement across Perdido Place."

So. 3d at . The PPCCOA contends that no evidence was

presented from Cummans as to the issue of what the parties

contemplated when the easement was created. The testimony
referred to in the main opinion deals with what David Cummans
was tTold; therefore, the trial court had sufficient basis to

make its observation as to the contemplation of the parties.

17
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This evidence was received without objection from the PECOA on
the ground that evidence of the intent of the parties was
inadmissible based on the lack of ambiguity in the instrument
creating Lhe easement.

In Weeks, this Court stated: "Moreover, the use of the

cagsement by owners of property other than a subdivigion of the

dominant tenement-——-even property acqguired by the

dominant-tenement owner after creation of the
servitude--overburdens the servient estate as a matter of
law."” 941 So. 2d at 272 (emphasis added). I read the
foregcing statement as stating a rule that the owner of
property acquired from an entity that alsco happened tc own a
dominant estate 1n an easement derives no rights whatsocever in
such easement simply by the fortuity of its predecessor in
title alsc happening Lo own separate property That has rights
in such easement. I do not read the foregoing statement from
Weeks as limiting the nature of the ownership in the dominant
estate to the cownership of fee-simple title to a subdivided
tract situated within the boundary of the original dominant
estate. I construe "subdivision" as used 1in Weeks 1n a

broader sense that embraces the recognition of rights of

18
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ownership in a common area situated within the boundary of the
original dominant estate. Consequently, Weeks does not
regquire the reversal of the Jjudgment of the trial court in

this case.

19
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MURDOCK, Justice (dissenting).

By the express terms of the deed by which Perdido Place,
LLC, created and conveyed the easement at issue, the easement
was created to be appurtenant only fTo the one-acre lot
purchased by P&C Properties, LLC, from David Cummans. That
easement is now to be used, however, by individuals who will
not be occupants of a condominium unit located in whole cr
even 1n substantial part on this one-acre lot.

As the main opinion pcints cut, the following principle,

as stated by this Court in Weeks v. Welf Creek Industries,

Inc., 941 So. 2d 263 (Ala. 200&), is 1indeed an accurate
statement of the law:
"'"[Tlhe use of [an] easement by owners of property

other than a subdivision of the dominant tenement --
even property acguired by the dominant-tenement

owner after creation of the servitude -- overburdens
the servient estate as a matter of Tlaw. Il
Giardino, LLC v, Belle Haven Land Co., 254 Conn.
502, 516, 757 A.2d 1103, 1113 (2000}; [John W.]
Bruce & [James W.] Ely[, Jr., The Law of Fasements
and Licenses in Land]l, T 8.03[2]1 [(1995)]; see also

Watson v. Lazy 8ix Corp., 608 So. 2d 38% (Ala.
19%2); Loveman v. Lay, 271 Ala. 385, 124 So. 2Z2d &3
{(1960); and McLaughlin v, Selectmen of Amherst, 422
Mass. 359, 664 N.E.2d 786 (1996).'"

So. 3d at  (guoting Weeks, 941 So. 2d at 272 (emphasis

added) }. Although this principle, at least as stated in

20
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Weeks, uses the tfterm "overburdens"™ -- a ferm that suggests a
quantitative concern -- the issue i1is in fact a gqualitatiwve
one. That 1s, it is a question of property rights -- of

whether a party has any right whatsocever Lo use a gilven
casement.,
The main opinion reasons that the present case differs

from Loveman v. Lay, 271 Ala. 3285, 124 Sco. 24 92 (19c0),

"inasmuch as 1t 15 impossible to state that any use of the
beach-access easement by Bella Luna owners would not be for
the benefit of property within the dominant Lenement."

So. 3d at . The main opinion is able to say this not
because every use of the easement will be by somecne occupying
a condominium unit located in whole cr in part on the cne-acre
tract, but hecause even owners and residents of units not
physically located on the one-acre tract will benefit from the
arrangement by which the owner of each condominium 1is Lo be
deeded an undivided ownership interest in some portion or
porticons of the one-acre tract tc ke designated as "“common
areas." It is by way of such an arrangement that the cwners,

and 1in furn the tenants, of units not located in any

meaningful way on the property intended to be benefited by the

21
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easement purport to acquire a legal right to that e=sasement.
The operative principle, as stated in Loveman itself (the same
fundamental principle as guoted above from Weeks), 1s at odds
with this result:

"Tf the grant 1s for the benefit of some
particular land 1t can not be used to accommodate
some other tract of land adjoining or lying bevyond,.
'"One having a right of way appurtenant to certain
land can nobt use it for the benefit of cther land."

"I1f a man have a private way to a close, he
must not enlarge it to other purposes.” .
"Private ways are confined in their use Lo the
purposes for which they are granted, and cannot be
extended by the grantees. When intended to give
access only to particular premises, they cannot be

used thereby to reach other lands.™’ West v,
Louisville & Nashville Railroad Co., 137 Ala. 568,
34 So. 852, 853 [(1%03)y]:; 28 C.J.S8. Easements § 892,

p. 772; 17A Amer. Jur., & 1lh, p. 723."
271 Ala. at 392-932, 124 So. 2d at 99 (emphasis added).
Adherence to this straightforward principle, I submit,
requires an acknowledgment that to the extent the easement in
question will, as a result of our decisicn today, be used for
the benefit of property other than that to which the deed
creating it makes 1t appurtenant, 1its use will exceed the
right convevyed by that deed.

The main opinion specifically seeks to distinguish this

case from Loveman by relying con the fact that "the Bella Luna
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owners all have an undivided ownership interest in the Bella
Luna common areas, and it 1is undisputed that some of those
common areas are located on the tract of land originally
conveyed by Cummans to P&C and toc which the easement 1s
appurtenant.” __ So. 3d at . There being no ambiguity in
the deed by which the esasement was created in this case, this
Court must be governed by the intent of tThe grantor as

objectively manifested in the language of the deed.’ 1 see no

basis in the language of that deed from which to conclude that

"The law in Alabama 1s well settled: '"[T]he
Court must look to the written instrument
to determine the scope of the grant.' City
of Montgomery v. Maull, 344 So. 2d 492, 495
(Ala. 1977)y. In construing the granting
instrument to ascertain the intention of
the parties, the plain, clear meaning of
its terms must be given effect, and 'the
parties must be legally presumed to have
intended what 1s plainly and clearly set
out.' Camp v, Milam, 291 Ala., 12, 16, 277
So. 2d 9%, 98 (1%973). Accord, Financial
Investment Corp. V. Tukabatchee Areca
Council, Inc., Boy Scouts of America, 353
So. 2d 1389% (Ala. 1977). The court cannot
look beyond the 'four corners of the grant
to construe 1its terms unless the court
determines that the language or its meaning
is ambiguous.' Camp, supra."

Kerrigan v. Sherrer, 535 So. 2d 74, 75 (Ala. 1988).

23
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the grantor intended for its property to be burdened and the
casement 1in gquestion to be used by individuals who have no
substantial coccupancy right in the one-acre tract, itself, but
who simply have some undivided interest in some portion of the
one-acre tract that has been carved out for use as a "common
area" for the benefit of the owners and residents cof cther
property, as well as owners and residents of Lthe one-acre
tract itself. Under this derivative-benefit approach
sanctioned by the Court today, a developer could cobhtain an
casement to benefit a one-acre tract of land, as occurred 1n
this ¢ase, and then proceed to obtain not merely an additional
2.5 acres, but perhaps dozens of acres or more of adjacent
land, which 1t would sell or lease to an unknown number of
additional owners or tenants. To each such owner or tenant,
the developer could convey an undivided ownership interest in
some small porticn of the one-acre tract, and thereby parlay
the use of the eazsement and the burden on the servient estate
well bevond that contemplated by the terms of the original
conveying instrument. At scme point, presumably depending upcn
the density of development of the adjacent property and the

frequency of use of the easement by its cwners and residents,
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the owner of the servient tenement may be abkle to argue that
its property is bheing overburdened "in fact."” The Court's
decision today, however, deprives the owner of its rightful
claim to overburdening "as a matter of law." I submit that
this is a change that not only deprives that landowner of well
established real-property rights, but alsco, on a practical
level, vields less protection, more uncertainty, and a greater
chance of litigation as a result of that uncertainty.

Again, the original conveying instrument in the present
case contemplated a burden on Lhe servient estate for the
purprose of bhenefitting a l-acre tract of land, not a 3.5-acre
tract of land. In allowing the burden to be increased several
times over, this Court has i1imposed on the owner of the
servient estate & burden that it never assumed.

The main opinion concludes that "while it was possible in
Loveman to state conclusively that the disputed use of the
casement was prohikited because that use c¢learly was for the
sole benefit of property outside the dominant tenement, we
cannot deo the same in this case ...."  So. 3d at . Any
attempt tTo distinguish Loveman ¢n the grocund that the sasement

at issue there sclely benefited property outside the dominant
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tenement misses the mark. The operative principle in Loveman
was that the easement could not burden the servient tfenement
for the benefit of property outside the dominant tenement.
Yet, tThat 1s what the decisicn by this Court today clearly
allows,

Likewise, the main cpinion concludes that "we cannct say
that the wuse o¢f the beach-access easement by the BLCOA
overburdens the servient estate ... as & matter of law."
So. 3d at . I believe we can.

Finally, I specifically disagree with the affirmance of
the trial court's use of what it refers to as the "comparative
injury doctrine" and the balancing of eguities. The ocutcome
in this contest over property rights is and should be governed
by the language of the deed in gquestion.

"[Tlhe right to control one's property is a sacred right
which should not be taken away without urgent reason.” Smith
v. Smith, 254 Ala. 404, 409, 48 So. 2d 546, 549 (1950). It is
for the protection of this right that the Statute of Frauds
requires, for the convevance of real property, & written
instrument by which tThe grantor objectively manifests his

intent to give up an interest in or to place a burden upon his

25



10802256

property. Because I do not believe Perdido Beach, LLC, has
done this to the extent declared hy the trial court, whose
judgment 1is affirmed today by this Court, I respectfully

dissent.
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