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SHAW, J u s t i c e . 

These a p p e a l s a r e f r o m a r u l i n g o f t h e S t . C l a i r C i r c u i t 

C o u r t u p h o l d i n g an o r d i n a n c e a d o p t e d by t h e C i t y o f A s h v i l l e 

( " t h e C i t y " ) r e g u l a t i n g b i n g o games w i t h i n t h e C i t y . We 

r e v e r s e and remand. 

F a c t s and P r o c e d u r a l H i s t o r y 

On J u l y 22, 1992, Amendment No. 542, A l a . C o n s t . 1901 

( O f f . Recomp., L o c a l Amendments, S t . C l a i r C o u n t y , § 2 ) , was 

r a t i f i e d . That amendment, w h i c h a p p l i e s o n l y t o S t . C l a i r 

C o u n t y , s t a t e s : "The o p e r a t i o n o f b i n g o games f o r p r i z e s o r 

money by c e r t a i n n o n p r o f i t o r g a n i z a t i o n s f o r c h a r i t a b l e , 

e d u c a t i o n a l , o r o t h e r l a w f u l p u r p o s e s s h a l l be l e g a l i n S t . 

C l a i r C o u n t y " T h i s a u t h o r i z a t i o n , h owever, i s " s u b j e c t 

t o t h e p r o v i s i o n s o f any r e s o l u t i o n o r o r d i n a n c e by t h e c o u n t y 

g o v e r n i n g body o r t h e g o v e r n i n g b o d i e s o f t h e r e s p e c t i v e 

c i t i e s and towns w i t h i n t h e i r r e s p e c t i v e j u r i s d i c t i o n s as 

p r o v i d e d by l a w r e g u l a t i n g s u c h o p e r a t i o n . " The amendment 

goes on t o s p e c i f y t h e a u t h o r i t y o f t h e s e g o v e r n i n g b o d i e s t o 

r e g u l a t e b i n g o games: 

"The s a i d g o v e r n i n g b o d i e s s h a l l have t h e a u t h o r i t y 
t o p r o m u l g a t e r u l e s and r e g u l a t i o n s f o r t h e i s s u a n c e 
o f p e r m i t s o r l i c e n s e s and f o r o p e r a t i o n o f b i n g o 
games w i t h i n t h e i r r e s p e c t i v e j u r i s d i c t i o n s ; 
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p r o v i d e d , h owever, t h a t s a i d g o v e r n i n g b o d i e s must 
i n s u r e c o m p l i a n c e p u r s u a n t t o s a i d l a w and t h e 
f o l l o w i n g p r o v i s i o n s : 

" ( 1 ) No p e r s o n u n d e r t h e age o f 19 
s h a l l be p e r m i t t e d t o p l a y any game o r 
games o f b i n g o u n l e s s a c c o m p a n i e d by a 
p a r e n t o r g u a r d i a n ; n o r s h a l l any p e r s o n 
u n d e r t h e age o f 19 be p e r m i t t e d t o c o n d u c t 
o r a s s i s t i n t h e c o n d u c t o f any game o f 
b i n g o ; 

" ( 2 ) No b i n g o p e r m i t o r l i c e n s e s h a l l 
be i s s u e d t o any n o n p r o f i t o r g a n i z a t i o n 
u n l e s s s u c h o r g a n i z a t i o n s h a l l have been i n 
e x i s t e n c e f o r a t l e a s t 24 months 
i m m e d i a t e l y p r i o r t o t h e i s s u a n c e o f t h e 
p e r m i t o r l i c e n s e ; 

" ( 3 ) B i n g o games s h a l l be o p e r a t e d 
o n l y on t h e p r e m i s e s owned o r l e a s e d by t h e 
n o n p r o f i t o r g a n i z a t i o n o p e r a t i n g t h e b i n g o 
game. I f t h e p r e m i s e s i s l e a s e d , t h e r a t e 
o r r e n t a l s h a l l n o t be b a s e d on a 
p e r c e n t a g e o f r e c e i p t s o r p r o f i t s r e s u l t i n g 
f r o m t h e o p e r a t i o n o f b i n g o games; 

" ( 4 ) No n o n p r o f i t o r g a n i z a t i o n s h a l l 
e n t e r i n t o any c o n t r a c t w i t h any 
i n d i v i d u a l , f i r m , a s s o c i a t i o n o r 
c o r p o r a t i o n t o have s a i d i n d i v i d u a l o r 
e n t i t y o p e r a t e b i n g o games o r c o n c e s s i o n s 
on b e h a l f o f t h e n o n p r o f i t o r g a n i z a t i o n , 
n o r s h a l l s a i d n o n p r o f i t o r g a n i z a t i o n pay 
c o n s u l t i n g f e e s t o any i n d i v i d u a l o r e n t i t y 
f o r any s e r v i c e s p e r f o r m e d i n r e l a t i o n t o 
t h e o p e r a t i o n o r c o n d u c t o f a b i n g o game; 

" ( 5 ) A n o n p r o f i t o r g a n i z a t i o n s h a l l 
n o t l e n d i t s name o r a l l o w i t s i d e n t i t y t o 
be u s e d by any o t h e r p e r s o n o r e n t i t y i n 
t h e o p e r a t i n g o r a d v e r t i s i n g o f a b i n g o 
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game i n w h i c h s a i d n o n p r o f i t o r g a n i z a t i o n 
i s n o t d i r e c t l y and s o l e l y o p e r a t i n g s a i d 
b i n g o game; 

" ( 6 ) P r i z e s g i v e n by any q u a l i f i e d 
n o n p r o f i t o r g a n i z a t i o n f o r t h e p l a y i n g o f 
b i n g o games s h a l l n o t e x c e e d t h e c a s h 
amount o r g i f t s o f e q u i v a l e n t v a l u e , s e t by 
t h e l e g i s l a t u r e , d u r i n g any b i n g o s e s s i o n . 
The l e g i s l a t u r e s h a l l s e t a maximum amount 
f o r any c a l e n d a r w e ek; 

"(7) By w h a t e v e r name o r c o m p o s i t i o n 
t h e r e o f , no p e r s o n o r o r g a n i z a t i o n s h a l l 
t a k e any e x p e n s e s f o r t h e o p e r a t i o n o f a 
b i n g o game e x c e p t as p e r m i t t e d by l a w . 

"(8) A f e e o f $.10 ( t e n c e n t s ) s h a l l 
be l e v i e d upon e a c h b i n g o c a r d s o l d 
p u r s u a n t t o t h e p r o v i s i o n s o f t h i s 
amendment o r p u r s u a n t t o any l o c a l l a w . 
S a i d f e e s h a l l be c o l l e c t e d by t h e 
n o n p r o f i t o r g a n i z a t i o n who s o l d t h e b i n g o 
c a r d and p a i d t o t h e t a x c o l l e c t o r o r 
r e v e n u e c o m m i s s i o n e r o f S t . C l a i r C o u n t y on 
a w e e k l y b a s i s . The t a x c o l l e c t o r o r 
r e v e n u e c o m m i s s i o n e r s h a l l p l a c e t h e 
p r o c e e d s c o l l e c t e d i n t o t h e t r e a s u r y o f S t . 
C l a i r C o u n t y i n a s p e c i a l f u n d . A l l f u n d s 
c o l l e c t e d s h a l l be e x p e n d e d by t h e c o u n t y 
c o m m i s s i o n i n t h e f o l l o w i n g m a n n e r : 

" 4 0 % ( f o r t y p e r c e n t ) o f s a i d 
f u n d s s h a l l be a l l o c a t e d t o 
v o l u n t e e r f i r e d e p a r t m e n t s 
l o c a t e d i n S t . C l a i r C o u n t y ; 

" 3 0 % ( t h i r t y p e r c e n t ) o f 
s a i d f u n d s s h a l l be a l l o c a t e d t o 
s e n i o r c i t i z e n s ' p r o g r a m s and 
f a c i l i t i e s ; 
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" 2 0 % ( t w e n t y p e r c e n t ) o f 
s a i d f u n d s s h a l l be a l l o c a t e d t o 
y o u t h r e c r e a t i o n p r o g r a m s and 
f a c i l i t i e s ; 

" 1 0 % ( t e n p e r c e n t ) o f s a i d 
f u n d s s h a l l be a l l o c a t e d t o t h e 
S t . C l a i r C o u n t y s h e r i f f ' s 
d e p a r t m e n t . 

"The t a x c o l l e c t o r o r r e v e n u e c o m m i s s i o n e r o f 
S t . C l a i r C o u n t y s h a l l have a u t h o r i t y t o p r o m u l g a t e 
n e c e s s a r y r u l e s and r e g u l a t i o n s t o i m p l e m e n t t h e 
p r o c e d u r e f o r t h e c o l l e c t i o n o f t h e f e e p r e s c r i b e d 
h e r e i n . The l e g i s l a t u r e , f r o m t i m e t o t i m e , may by 
l o c a l l a w a l t e r t h e f e e l e v i e d h e r e i n and a l t e r t h e 
method o f a l l o c a t i n g t h e p r o c e e d s o f s a i d f e e . " 

A c t No. 91-710, A l a . A c t s 1991, t h e " S t . C l a i r C o u n t y 

B i n g o A c t , " and an a c t amending i t , A c t No. 93-687, A l a . A c t s 

1993, r e g u l a t e t h e o p e r a t i o n o f b i n g o games i n S t . C l a i r 

C o u n t y . B o t h a c t s d e f i n e " b i n g o " as " t h a t game commonly known 

as b i n g o where numbers o r s y m b o l s on a c a r d a r e m a t c h e d w i t h 

numbers o r s y m b o l s s e l e c t e d a t random." 

On December 22, 2008, t h e c i t y c o u n c i l o f t h e C i t y 

a d o p t e d C i t y O r d i n a n c e No. 2008-0011 ("the o r d i n a n c e " ) . The 

o r d i n a n c e s e t s f o r t h r u l e s and r e g u l a t i o n s f o r l i c e n s i n g , 

p e r m i t t i n g , and o p e r a t i n g "machine b i n g o games" w i t h i n t h e 

C i t y . The o r d i n a n c e d e f i n e s " b i n g o " and " b i n g o games" as 

f o l l o w s : 
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"(a) 'Bingo' and 'Bingo Games' s h a l l mean any 
game of chance known as b i n g o , i n c l u d i n g any game 
d e f i n e d as such by s t a t e or f e d e r a l law (whether or 
not e l e c t r o n i c computer or o t h e r t e c h n o l o g i c a i d s 
are used i n c o n n e c t i o n t h e r e w i t h ) , which 
i n c o r p o r a t e s the f o l l o w i n g e l e m e n t s : 

" ( i ) the game must be p l a y e d i n a g r i d of f i v e 
(5) h o r i z o n t a l rows i n t e r s e c t e d by f i v e (5) 
c o n t i g u o u s squares c o n t a i n e d w i t h i n the g r i d ; 

" ( i i ) each square i n a g r i d must be d e s i g n a t e d 
by a number or o t h e r symbol c o n t a i n e d i n a 
c o l l e c t i o n of numbers or symbols used f o r p l a y i n g 
the game; 

" ( i i i ) numbers or symbols are s e l e c t e d by a 
procedure or mechanism e n t i r e l y or p r e d o m i n a t e l y 
governed by chance, and as such number(s) or 
symbol(s) are s e l e c t e d d u r i n g the p l a y i n g of a 
p a r t i c u l a r game, the same number(s) or s y m b o l ( s ) , i f 
t h e y are p r e s e n t on one or more of the squares on 
any g r i d i n p l a y , are c o v e r e d or o t h e r w i s e marked on 
such g r i d ; 

" ( i v ) the winner or winners of a p a r t i c u l a r game 
are the p l a y e r s of those g r i d s f o r which a 
p r e v i o u s l y d e s i g n a t e d p a t t e r n or arrangement i s 
f i r s t c o v e r e d or marked; 

"(v) one or more p l a y e r s must compete a g a i n s t 
one another f o r p r i z e s ; 

" ( v i ) money may be c o l l e c t e d from the p l a y e r s of 
b i n g o f o r the o p p o r t u n i t y t o p a r t i c i p a t e i n the 
game, and such monetary amounts may v a r y t o r e f l e c t 
the v a l u e of the p r i z e f o r w i n n i n g a p a r t i c u l a r 
game, whether f o r p a r t i c i p a t i o n i n the whole game or 
a p a r t i c u l a r phase t h e r e o f , and o t h e r f a c t o r s 
r e f l e c t i n g the i n t e r p l a y of the amount c o l l e c t e d 
from each p l a y e r , the s i z e of the p r i z e and the 
p r o b a b i l i t y of w i n n i n g ; and 
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" ( v i i ) the p r i z e s f o r w i n n i n g the game can be 
money or a n y t h i n g of v a l u e . To the e x t e n t t h a t the 
f o r e g o i n g elements are p r e s e n t i n the game of b i n g o , 
i t can be p l a y e d w i t h d i f f e r e n t k i n d s of equipment 
v a r y i n g from one end of the spectrum, where 
t r a d i t i o n a l c a r d s d i s p l a y i n g the g r i d s are used w i t h 
tokens t o cover the d e s i g n a t e d squares on the c a r d s , 
t o the t e c h n o l o g i c a l l y advanced end of the spectrum, 
where e l e c t r o n i c d e v i c e s p e r f o r m the o p e r a t i o n s of 
the game u s i n g computers or m i c r o - p r o c e s s o r s and 
i n t e r a c t w i t h the human p l a y e r s by means of an 
e l e c t r o n i c c o n s o l e . I f the game of b i n g o i s p l a y e d 
on e l e c t r o n i c d e v i c e s which determine and s i g n a l the 
winner, such d e v i c e s s h a l l be e l e c t r o n i c a l l y l i n k e d 
t o ensure t h a t m u l t i p l e p l a y e r s are competing 
a g a i n s t each o t h e r . The p r i z e s or e v i d e n c e t h e r e o f 
f o r w i n n i n g b i n g o games may be d i s b u r s e d by the 
e l e c t r o n i c d e v i c e s or c o n s o l e s used i n p l a y i n g such 
games a t the time each game i s won or on d i f f e r e n t 
s c h e d u l e s t h a t r e f l e c t a r e c o r d of wins and l o s s e s 
i n v o l v i n g m u l t i p l e games." 

The o r d i n a n c e a l s o d e f i n e s "machine b i n g o game," i n p a r t , as 

"any e l e c t r o n i c o r m e c h a n i c a l e q u i p m e n t , m a c h i n e o r d e v i c e , o r 

c o m p u t e r o r o t h e r t e c h n i c a l h a r d w a r e " t h a t i s u s e d t o p l a y 

" b i n g o " as t h a t t e r m i s d e f i n e d i n t h e o r d i n a n c e . The 

o r d i n a n c e p r o v i d e s t h a t no e n t i t y may o p e r a t e m a c h i n e b i n g o 

games w i t h o u t a p e r m i t f r o m t h e C i t y and p r o v i d e s a p r o c e s s 

f o r a c q u i r i n g s u c h a p e r m i t . 

S u b s e q u e n t l y , A m e r i c a n L e g i o n , P o s t 170 ("Post 1 7 0 " ) , 

a p p l i e d f o r a " m a c h i n e - b i n g o p e r m i t " t o o p e r a t e e l e c t r o n i c 

b i n g o games a t a " m a c h i n e - b i n g o f a c i l i t y , " and S h o o t i n g S t a r 
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E n t e r t a i n m e n t Group, LLC ( " S h o o t i n g S t a r " ) , a p p l i e d f o r a 

p e r m i t t o e s t a b l i s h s u c h a m a c h i n e - b i n g o f a c i l i t y . On 

December 30, 2008, t h e C i t y f i l e d a d e c l a r a t o r y - j u d g m e n t 

a c t i o n , naming as d e f e n d a n t s P o s t 170, S h o o t i n g S t a r , and t h e 

s h e r i f f o f S t . C l a i r C o u n t y , T e r r y S u r l e s . The c o m p l a i n t 

e s s e n t i a l l y a l l e g e d t h a t S h e r i f f S u r l e s had i n d i c a t e d t h a t he 

b e l i e v e d t h a t " e l e c t r o n i c , v i d e o , o r m a c h i n e b i n g o " was 

i l l e g a l and t h a t he had " a d v i s e d t h a t when l i c e n s e e s o r 

p e r m i t e e s [ s i c ] s t a r t up m a c h i n e b i n g o o p e r a t i o n s " p u r s u a n t t o 

t h e o r d i n a n c e , t h e p a r t i c i p a n t s w o u l d be a r r e s t e d . The C i t y 

t h u s s o u g h t a j u d g m e n t d e c l a r i n g t h a t t h e o r d i n a n c e 

" i s i n c o m p l i a n c e w i t h t h e C o n s t i t u t i o n and t h e l a w s 
o f t h e S t a t e o f A l a b a m a , t h a t e l e c t r o n i c , v i d e o o r 
m a c h i n e b i n g o i s l a w f u l i n S t . C l a i r C o u n t y , 
A l a b a m a , and i s a u t h o r i z e d by t h e C o n s t i t u t i o n and 
t h a t l i c e n s e s o r p e r m i t s i s s u e d t o [ P o s t 170 and 
S h o o t i n g S t a r ] a r e c o n s i s t e n t and i n c o m p l i a n c e w i t h 
[ t h e o r d i n a n c e ] , and w i t h t h e C o n s t i t u t i o n and l a w s 
o f t h e S t a t e o f A l a b a m a ; t h a t any p a r t i c i p a n t 
p l a y i n g o r i n p o s s e s s i o n o f e l e c t r o n i c o r v i d e o 
b i n g o m a c h i n e s a u t h o r i z e d by [ t h e o r d i n a n c e ] and 
p u r s u a n t t o p e r m i t s a n d / o r l i c e n s e s i s s u e d by t h e 
[ C i t y ] , [ i s ] i n c o m p l i a n c e w i t h t h e l a w s o f t h e 
S t a t e o f A l a b a m a , i n c l u d i n g i t s C o n s t i t u t i o n . " 

B o t h S h o o t i n g S t a r and P o s t 170 were l a t e r r e a l i g n e d as 

p l a i n t i f f s . 

S h e r i f f S u r l e s a n s w e r e d t h e c o m p l a i n t and f i l e d a 
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c o u n t e r c l a i m f o r a d e c l a r a t o r y j u d g m e n t . The c o u n t e r c l a i m 

a s s e r t e d t h a t t h e C i t y " s e e k s t o a l l o w [ P o s t 170 and S h o o t i n g 

S t a r ] t o o p e r a t e ... an i l l e g a l l o t t e r y / g a m b l i n g o p e r a t i o n 

t h a t t h e y c l a s s i f y as m a c h i n e b i n g o " and s o u g h t a j u d g m e n t 

d e c l a r i n g t h a t "machine b i n g o " u s e s i n s t r u m e n t s t h a t a r e 

" g a m b l i n g d e v i c e s " u n d e r Alabama l a w . F u r t h e r , S h e r i f f S u r l e s 

s o u g h t a d e c l a r a t i o n t h a t t h e o p e r a t i o n o f s u c h " m a c h i n e -

b i n g o " d e v i c e s i s f o r b i d d e n by A l a . C o n s t . 1901, a r t . IV, § 

65, and A l a . Code 1975, §§ 13A-12-23, -27, -30, and -70, and 

t h a t t h e o p e r a t i o n s p r o p o s e d by t h e C i t y , P o s t 170, and 

S h o o t i n g S t a r a r e i l l e g a l l o t t e r i e s o r g a m b l i n g schemes. 

F u r t h e r , S h e r i f f S u r l e s s o u g h t a d e c l a r a t i o n t h a t t h e 

o r d i n a n c e i s u n c o n s t i t u t i o n a l u n d e r Amendment No. 542, w h i c h , 

he a r g u e d , r e q u i r e d t h a t b i n g o be p l a y e d on " c a r d s " t h a t a r e 

t o be t a x e d , and t h a t t h e o r d i n a n c e v i o l a t e d A c t No. 91-710 

and A c t No. 93-687. 

On F e b r u a r y 3, 2009, R i c h a r d J . M i n o r , t h e d i s t r i c t 

a t t o r n e y o f S t . C l a i r C o u n t y , f i l e d a c o m p l a i n t and a m o t i o n 

t o i n t e r v e n e i n t h e c a s e as a d e f e n d a n t . M i n o r a l l e g e d t h a t , 

as d i s t r i c t a t t o r n e y o f S t . C l a i r C o u n t y , he was c h a r g e d w i t h 

e n f o r c i n g s t a t e l a w . P o s t 170 and S h o o t i n g S t a r , he a l l e g e d , 
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s o u g h t t o o p e r a t e b i n g o - g a m i n g d e v i c e s t h a t were i l l e g a l u n d e r 

b o t h A l a . C o n s t . 1901, a r t . IV, § 65, and Amendment No. 542. 

N e i t h e r t h e o r d i n a n c e n o r t h e l o c a l a c t s r e g u l a t i n g b i n g o i n 

S t . C l a i r C o u n t y , M i n o r c o n t e n d e d , c o u l d a u t h o r i z e t h o s e 

d e v i c e s . M i n o r a l l e g e d : 

" T here e x i s t [ s ] a r e a l and p r e s e n t c o n t r o v e r s y 
b e tween t h e p a r t i e s , w h i c h i n c l u d e s a d i s p u t e as t o 
e a c h o f t h e f o l l o w i n g : 

" a . I s any f o r m o f e l e c t r o n i c s i m u l a t e d b i n g o 
a u t h o r i z e d u n d e r [ a r t . IV, § 6 5 ] t o t h e Alabama 
C o n s t i t u t i o n and i f so what i s n e c e s s a r y i n o r d e r 
f o r an e l e c t r o n i c game t o q u a l i f y as l e g a l b i n g o 
u n d e r [§] 65? 

"b. I s t h e a c t i v i t y s u b j e c t t o t h e p e r m i t s 
r e f e r r e d t o i n P l a i n t i f f s ' c o m p l a i n t a u t h o r i z e d 
u n d e r Amendment 542 and s u b s e q u e n t amendments t o t h e 
Alabama C o n s t i t u t i o n and do s u c h amendments c r e a t e 
an e x c e p t i o n t o t h e p r o h i b i t i o n a g a i n s t g a m b l i n g 
a n d / o r l o t t e r i e s i n A l a b a m a ? 

" c . I s A s h v i l l e O r d i n a n c e 2008-0011 
c o n s t i t u t i o n a l ? 

"d. A r e t h e m a c h i n e s a n d / o r p r o p o s e d s y s t e m s 
t h a t a r e s u b j e c t t o t h e p e r m i t s r e f e r r e d t o i n t h e 
c o m p l a i n t i l l e g a l s l o t m a c h i n e s o r g a m b l i n g d e v i c e s 
u n d e r t h e l a w s o f A l a b a m a ? 

"e. I s t h e gaming a c t i v i t y c o n t e m p l a t e d by t h e 
p e r m i t s r e f e r r e d t o i n t h e c o m p l a i n t i n f a c t a f o r m 
o f b i n g o , e l e c t r o n i c o r o t h e r w i s e , and i f so i s s u c h 
e l e c t r o n i c b i n g o l e g a l i n S t . C l a i r C o u n t y d e s p i t e 
t h e f a c t t h a t p a p e r b i n g o c a r d s a r e n o t u s e d and 
d e s p i t e t h e f a c t t h a t t h e e l e m e n t s o f human s k i l l 
u t i l i z e d i n o r d i n a r y p a p e r b i n g o a r e n o t a f a c t o r 
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when p l a y i n g e l e c t r o n i c b i n g o ? " 

The t r i a l c o u r t g r a n t e d M i n o r ' s m o t i o n t o i n t e r v e n e . 

On F e b r u a r y 26, 2009, t h e a t t o r n e y g e n e r a l f i l e d an 

ack n o w l e d g m e n t o f s e r v i c e o f S h e r i f f S u r l e s ' s answer and 

c o u n t e r c l a i m and, b e c a u s e t h e S t a t e was r e p r e s e n t e d by M i n o r , 

w a i v e d any f u r t h e r s e r v i c e and r i g h t t o be h e a r d a t t h e t r i a l 

c o u r t l e v e l . 1 

T r i a l was h e l d on M a r c h 17, 2009. The t r i a l c o u r t 

e n t e r e d an o r d e r on M a r c h 30, 2009, s t a t i n g t h a t t h e 

" p r e d o m i n a n t i s s u e " b e f o r e i t was " w h e t h e r b i n g o games i n S t . 

C l a i r C o u n t y , i n p a r t i c u l a r i n t h e C i t y o f A s h v i l l e , may be 

c o n d u c t e d on e l e c t r o n i c d e v i c e s p u r s u a n t t o t h e C i t y ' s 

O r d i n a n c e s . " The t r i a l c o u r t c o n c l u d e d t h a t t h e d e f i n i t i o n o f 

" b i n g o " f o u n d i n t h e o r d i n a n c e 

1The f i l i n g s t a t e d : 

" B e c a u s e , a t t h e t r i a l l e v e l , t h e S t a t e i s 
r e p r e s e n t e d i n t h i s m a t t e r by t h e H o n o r a b l e R i c h a r d 
J . M i n o r , D i s t r i c t A t t o r n e y o f t h e 3 0 t h J u d i c i a l 
C i r c u i t , t h e A t t o r n e y G e n e r a l , h a v i n g a c c e p t e d 
s e r v i c e , h e r e b y w a i v e s any f u r t h e r s e r v i c e upon him 
o f any p l e a d i n g s , d i s c o v e r y and o t h e r m a t t e r s f i l e d 
i n t h i s m a t t e r a t t h e t r i a l l e v e l , and f u r t h e r 
w a i v e s h i s r i g h t t o be h e a r d a t t h e t r i a l l e v e l . The 
A t t o r n e y G e n e r a l r e s e r v e s a l l r i g h t s and p r i v i l e g e s , 
i n c l u d i n g any n o t i c e o f p l e a d i n g s , r i g h t t o be h e a r d 
and o t h e r m a t t e r s , on a p p e a l , i f any, i n t h i s 
m a t t e r . " 

11 



1080826, 1081015 

"does n o t e x p a n d o r b r o a d e n t h e d e f i n i t i o n o f b i n g o 
games a u t h o r i z e d by Amendment No. 542, b u t m e r e l y 
p r o v i d e s g r e a t e r s p e c i f i c s on t h e e l e m e n t s r e g a r d i n g 
b i n g o , and t h a t b i n g o games may be c o n d u c t e d on 
e l e c t r o n i c d e v i c e s . R e g a r d l e s s o f t h e f o r m a t , a l l 
t h e e l e m e n t s o f b i n g o must be p r e s e n t i n o r d e r f o r 
t h e game b e i n g c o n d u c t e d t o be b i n g o . " 

The t r i a l c o u r t f u r t h e r f o u n d t h a t " b i n g o " c o n s i s t s o f 

f i v e e l e m e n t s : 

"A. A game p l a y e d on a c a r d c o n t a i n i n g a g r i d o f 
f i v e rows i n t e r s e c t i n g f i v e c olumns c o n t a i n i n g a 
s e r i e s o f numbers o r s y m b o l s i n e a c h s q u a r e , w i t h no 
two c a r d s c o n t a i n i n g t h e same p a t t e r n o f numbers o r 
s y m b o l s i n any one game; 

"B. Numbers o r s y m b o l s a r e g e n e r a t e d a t random f r o m 
a f i n i t e p o o l w h i c h c o r r e s p o n d s t o t h e p o o l o f 
numbers o r s y m b o l s c o n t a i n e d on t h e c a r d s ; 

"C. The numbers o r s y m b o l s g e n e r a t e d a r e c o v e r e d on 
t h e c a r d s ; 

"D. The game must be p l a y e d by two o r more 
i n d i v i d u a l s c o m p e t i n g a g a i n s t one a n o t h e r ; and 

"E. The w i n n e r ( s ) , e i t h e r by game-ending p a t t e r n s o r 
i n t e r i m p a t t e r n s , a r e t h o s e c a r d h o l d e r s b e i n g t h e 
f i r s t t o match s p e c i f i c p r e d e t e r m i n e d p a t t e r n s . " 

" B i n g o , " t h e t r i a l c o u r t h e l d , "may be c o n d u c t e d on e l e c t r o n i c 

d e v i c e s o r m a c h i n e s so l o n g as a l l e l e m e n t s l i s t e d ... a r e 

p r e s e n t . " I t c o n c l u d e d t h a t "machine b i n g o , o r e l e c t r o n i c 

b i n g o can be c o n d u c t e d as t h e s e t e r m s d e s c r i b e i t e m s o r 

e q u i p m e n t u s e d t o c o n d u c t t h e game o f b i n g o , n o t a s e p a r a t e 
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and d i s t i n c t k i n d o f l o t t e r y d i f f e r e n t f r o m b i n g o . " M a c h i n e 

o r e l e c t r o n i c b i n g o can be c o n d u c t e d , t h e t r i a l c o u r t h e l d , 

o n l y i f i t i s c a r r i e d o u t i n s t r i c t c o m p l i a n c e w i t h Amendment 

No. 542 and t h e o r d i n a n c e and i f an " i n d e p e n d e n t gaming 

l a b o r a t o r y " c e r t i f i e s t h a t t h e m a c h i n e s p l a y b i n g o as 

d e s c r i b e d i n t h e o r d i n a n c e and i n t h e t r i a l c o u r t ' s f i n a l 

o r d e r . 2 

S h e r i f f S u r l e s and D i s t r i c t A t t o r n e y M i n o r f i l e d a n o t i c e 

o f a p p e a l ( c a s e no. 1 0 8 0 8 2 6 ) . The a t t o r n e y g e n e r a l f i l e d a 

n o t i c e o f a p p e a r a n c e i n t h e t r i a l c o u r t and a l s o f i l e d a 

s e p a r a t e n o t i c e o f a p p e a l ( c a s e no. 1 0 8 1 0 1 5 ) . We c o n s o l i d a t e d 

t h e a p p e a l s f o r t h e p u r p o s e o f w r i t i n g one o p i n i o n . 

G o v e r n o r Bob R i l e y f i l e d s e v e r a l m o t i o n s i n t h i s C o u r t , 

s e e k i n g t o i n t e r v e n e as an a p p e l l a n t i n t h e s e a p p e a l s o r t o 

f i l e an a m i c u s c u r i a e b r i e f on b e h a l f o f S h e r i f f S u r l e s o r 

D i s t r i c t A t t o r n e y M i n o r i n c a s e no. 1080826. T h i s C o u r t 

u l t i m a t e l y g r a n t e d t h e G o v e r n o r ' s m o t i o n t o i n t e r v e n e . M i n o r 

and t h e G o v e r n o r have f i l e d a j o i n t b r i e f ; S h e r i f f S u r l e s has 

2The t r i a l c o u r t a l s o c r a f t e d an " o b j e c t i o n p r o c e d u r e " f o r 
S h e r i f f S u r l e s t o use i n c h a l l e n g i n g t h e l e g a l i t y o f 
i n d i v i d u a l " b i n g o " p l a y i n g m a c h i n e s . T h i s p r o c e d u r e i s 
c h a l l e n g e d on a p p e a l ; h owever, b e c a u s e o f o u r r e s o l u t i o n o f 
t h e s e a p p e a l s , we p r e t e r m i t d i s c u s s i o n o f t h e i s s u e r e l a t i n g 
t o t h e " o b j e c t i o n p r o c e d u r e . " 
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f i l e d h i s own b r i e f ; and t h e a t t o r n e y g e n e r a l has f i l e d a 

b r i e f on b e h a l f o f t h e S t a t e o f A l a b a m a . 3 

D i s c u s s i o n 

A r t i c l e IV, § 65, o f t h e Alabama C o n s t i t u t i o n o f 1901, 

p r o h i b i t s what i t d e s c r i b e s as " l o t t e r i e s o r g i f t 

e n t e r p r i s e s " : 

"The l e g i s l a t u r e s h a l l have no power t o 
a u t h o r i z e l o t t e r i e s o r g i f t e n t e r p r i s e s f o r any 
p u r p o s e s , and s h a l l p a s s l a w s t o p r o h i b i t t h e s a l e 
i n t h i s s t a t e o f l o t t e r y o r g i f t e n t e r p r i s e t i c k e t s , 
o r t i c k e t s i n any scheme i n t h e n a t u r e o f a l o t t e r y ; 
and a l l a c t s , o r p a r t s o f a c t s h e r e t o f o r e p a s s e d b y 
t h e l e g i s l a t u r e o f t h i s s t a t e , a u t h o r i z i n g a l o t t e r y 
o r l o t t e r i e s , and a l l a c t s a m e n d a t o r y t h e r e o f , o r 
s u p p l e m e n t a l t h e r e t o , a r e h e r e b y a v o i d e d . " 

3 D u r i n g t h e b r i e f i n g o f t h e s e a p p e a l s , a d i s p u t e a r o s e as 
t o w h i c h p a r t y may r e p r e s e n t t h e S t a t e . The a t t o r n e y g e n e r a l 
f i l e d a " N o t i c e o f A s s u m p t i o n , " i n d i c a t i n g t h a t t h e a t t o r n e y 
g e n e r a l " w i l l r e p r e s e n t t h e S t a t e ' s i n t e r e s t , w h i c h was 
r e p r e s e n t e d by S h e r i f f T e r r y S u r l e s and D i s t r i c t A t t o r n e y 
R i c h a r d M i n o r a t t h e t r i a l c o u r t , " and l a t e r f i l e d a m o t i o n 
a s k i n g t h i s C o u r t t o " r e c o g n i z e a s s u m p t i o n " o f r e p r e s e n t a t i o n . 
S h e r i f f S u r l e s moved t o q u a s h t h i s " N o t i c e o f A s s u m p t i o n . " 
S u b s e q u e n t l y , t h e a t t o r n e y g e n e r a l f i l e d what he t i t l e d 
" P o t e n t i a l S o l u t i o n t o t h e R e p r e s e n t a t i o n D i s p u t e Between t h e 
T h r e e S t a t e A p p e l l a n t s and t h e G o v e r n o r " and s u g g e s t e d t h a t 
t h i s C o u r t g r a n t t h e " N o t i c e o f A s s u m p t i o n " and, " [ s ] h o u l d t h e 
C o u r t d e s i r e t h a t e a c h o f t h e a r g u m e n t s f o r v a c a t i n g t h e l o w e r 
c o u r t ' s d e c r e e i d e n t i f i e d by t h e v a r i o u s p a r t i e s be p r e s e n t e d , 
g r a n t t h e G o v e r n o r ' s M o t i o n t o I n t e r v e n e as an 
A p p e l l a n t / D e f e n d a n t . " G i v e n t h a t t h e r e now seems t o be no 
d i s p u t e t h a t t h i s C o u r t may c o n s i d e r a l l t h e b r i e f s f i l e d by 
a l l t h e p a r t i e s i n t h i s c a s e , we see no need t o r u l e upon 
t h e s e m o t i o n s o r t o d e c i d e t h i s d i s p u t e . 
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" B i n g o " i s a l o t t e r y u n d e r a r t . I , § 65. B a r b e r v.  

C o r n e r s t o n e Cmty. O u t r e a c h , I n c . , [Ms. 1080805, November 13, 

200 9] So. 3d , ( A l a . 200 9) ( " [ T ] h i s C o u r t has 

e x p l i c i t l y s t a t e d t h a t ' " ' b i n g o ' i s a l o t t e r y " ' " ) . 

V a r i o u s l o c a l c o n s t i t u t i o n a l amendments c r e a t e an e x c e p t i o n t o 

t h i s r u l e by a u t h o r i z i n g b i n g o g a m i n g ; t h e s e amendments a r e t o 

be c o n s t r u e d n a r r o w l y : 

" ' S i n c e 1980, Alabama has a d o p t e d v a r i o u s 
c o n s t i t u t i o n a l amendments c r e a t i n g e x c e p t i o n s t o §  
65, s p e c i f i c a l l y a l l o w i n g t h e game o f b i n g o u n d e r 
c e r t a i n c i r c u m s t a n c e s . See A l a . C o n s t . , Amendments 
386, 387, 413, 440, 506, 508, 542, 549, 550, 565, 
569, 599, and 612.' (Emphasis added.) Thus, t h e 
b i n g o amendments a r e e x c e p t i o n s t o t h e l o t t e r y 
p r o h i b i t i o n , and t h e e x c e p t i o n s h o u l d be n a r r o w l y 
c o n s t r u e d . " 

B a r b e r , So. 3d a t ( q u o t i n g O p i n i o n o f t h e J u s t i c e s No. 

373, 795 So. 2d 630, 634 ( A l a . 2 0 0 1 ) ) . 

I t i s t h i s C o u r t ' s " g e n e r a l d i s p o s i t i o n i n t h e g a m b l i n g 

c o n t e x t t o r e g a r d a l w a y s t h e s u b s t a n c e and n o t t h e s e m b l a n c e 

o f t h i n g s , so as t o p r e v e n t e v a s i o n s o f t h e l a w . " B a r b e r v.  

J e f f e r s o n C o u n t y R a c i n g A s s ' n , I n c . , 960 So. 2d 599, 611 ( A l a . 

2006) ( i n t e r n a l c i t a t i o n s , b r a c k e t s , and e m p h a s i s o m i t t e d ) . 

Games p u r p o r t i n g t o c o n s t i t u t e l e g a l b i n g o m e r e l y by u s i n g t h e 

word " b i n g o , " by a t t e m p t i n g t o i n c o r p o r a t e p a r t s o f t h e game 
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o f b i n g o , o r by o t h e r w i s e a t t e m p t i n g t o r e s e m b l e t h a t game 

have p r e v i o u s l y been i n v a l i d a t e d . See C i t y o f P i e d m o n t v.  

E v a n s , 642 So. 2d 435 ( A l a . 1 994) ( h o l d i n g t h a t a game 

d e s c r i b e d as " i n s t a n t b i n g o " d i d n o t c o n s t i t u t e " b i n g o " b u t 

r a t h e r c o n s t i t u t e d an i l l e g a l l o t t e r y ; t h u s , an o r d i n a n c e 

a u t h o r i z i n g t h e " i n s t a n t b i n g o " game was h e l d 

u n c o n s t i t u t i o n a l ) ; see a l s o B a r r e t t v. S t a t e , 705 So. 2d 529 

( A l a . C r i m . App. 1996) ( h o l d i n g t h a t a c o n s t i t u t i o n a l 

amendment a l l o w i n g " b i n g o games" c r e a t e d o n l y a n a r r o w 

e x c e p t i o n t o a r t . IV, § 65, and d i d n o t a l l o w a game i n v o l v i n g 

p l a y e r s a t t e m p t i n g t o c h o o s e numbers t o match numbers l a t e r 

c a l l e d by an a n n o u n c e r , w h i c h was " c l e a r l y n o t t h e game 

'commonly known as b i n g o ' " ) ; and F o s t e r v. S t a t e , 705 So. 2d 

534 ( A l a . C r i m . App. 1997) (same). C f . B a r b e r v. J e f f e r s o n  

C o u n t y R a c i n g A s s ' n , s u p r a ( h o l d i n g t h a t a scheme p u r p o r t i n g 

t o i n v o l v e t h e r e d e m p t i o n o f s w e e p s t a k e s e n t r i e s was, i n 

s u b s t a n c e , t h e o p e r a t i o n o f i l l e g a l s l o t m a c h i n e s ) . Thus, t h e 

c l e a r p o l i c y o f a r t . IV, § 65, c a n n o t be c i r c u m v e n t e d by 

a p p l y i n g t h e l a b e l o f " b i n g o " t o a s i m i l a r b u t i n c o m p l e t e 

v e r s i o n o f t h e game. 

On a p p e a l , S h e r i f f S u r l e s , D i s t r i c t A t t o r n e y M i n o r , and 
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G o v e r n o r R i l e y a r g u e t h a t t h e d e f i n i t i o n o f " b i n g o " p r o v i d e d 

i n t h e o r d i n a n c e and i n t h e t r i a l c o u r t ' s f i n a l o r d e r i s 

u n c o n s t i t u t i o n a l l y b r o a d and c o n f l i c t s w i t h p r e c e d e n t o f t h i s 

C o u r t h o l d i n g t h a t l o c a l amendments e x c e p t i n g b i n g o f r o m t h e 

g e n e r a l p r o h i b i t i o n on l o t t e r i e s i n § 65 must be n a r r o w l y 

c o n s t r u e d t o encompass o n l y t h e game commonly known as b i n g o . 

We a g r e e . 

A t t r i a l and on a p p e a l , t h e p a r t i e s o f f e r e d d u e l i n g 

o p i n i o n s as t o t h e p r o p e r d e f i n i t i o n o f " b i n g o . " The e x p e r t 

f o r t h e C i t y , P o s t 170, and S h o o t i n g S t a r a t t r i a l , N i c k 

F a r l e y , when a s k e d t o g i v e h i s d e f i n i t i o n o f b i n g o , e x p l a i n e d 

as f o l l o w s : 

"Q. What i s b i n g o i n t h e g e n e r a l -- N i c k 
F a r l e y ' s d e f i n i t i o n o f t h a t ? 

"A. My d e f i n i t i o n o f b i n g o w o u l d be a game o f 
ch a n c e i n v o l v i n g a c a r d t h a t p o s s e s s e s numbers, 
s y m b o l s , o r o t h e r r e p r e s e n t a t i o n s t h a t a r e d e r i v e d 
f r o m a common p o o l o r a f i n i t e p o o l o f numbers, 
s y m b o l s , o r o t h e r d e s i g n a t i o n s . Those numbers o r 
s y m b o l s a r e drawn r a n d o m l y f r o m t h e f i n i t e p o o l . 
What's drawn i s compared t o what's on t h e c a r d . I f 
p r e d e f i n e d o r p r e d e t e r m i n e d p a t t e r n s a r e f o r m e d on 
a b i n g o c a r d , t h a t w o u l d e n t i t l e p l a y e r s o r 
p a r t i c i p a n t s i n t h e b i n g o game t o a p r i z e . 

"Q. I s p a r t o f b i n g o a l s o t h a t p e o p l e p l a y e a c h 
o t h e r ? 

"A. Y e s . I t h i n k t h a t w o u l d be an e l e m e n t o f 
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b i n g o , i n t h a t you have t o have two o r more p e o p l e 
c o m p e t i n g . 

"Q. I t ' s n o t house b a n k e d , i n o t h e r w o r d s ? 

"A. W e l l t h a t ' s d e b a t a b l e . I t h i n k you can have 
p r e d e f i n e d p r i z e s , w h i c h w o u l d mean t h a t t h o s e 
p r e d e f i n e d house amounts w o u l d be house b a n k e d . You 
can a l s o have [ p a r i m u t u e l ] b i n g o , where t h o s e t h a t 
a r e p a r t i c i p a t i n g pay so much t o p l a y , and what's 
d e r i v e d as p r o f i t c o u l d be i s s u e d as a p r i z e . I've 
s e e n b i n g o p l a y e d b o t h ways, where you have f i n i t e 
p r i z e s o f f e r e d f o r o b t a i n i n g c e r t a i n b i n g o p a t t e r n s , 
i n w h i c h c a s e t h a t w o u l d be house b a n k e d i n my 
o p i n i o n . " 

Under c r o s s - e x a m i n a t i o n , F a r l e y a c k n o w l e d g e d t h a t i t was 

" e n t i r e l y p o s s i b l e " t h a t games s u c h as r o u l e t t e , c r a p s , and 

" w h e e l o f f o r t u n e " w o u l d meet h i s d e f i n i t i o n o f " b i n g o . " 4 

N e v e r t h e l e s s , i t a p p e a r s t h a t t h e t r i a l c o u r t a c c e p t e d t h e 

d e f i n i t i o n o f " b i n g o " o f f e r e d by F a r l e y , h e l d t h a t t h e 

d e f i n i t i o n o f " b i n g o " i n t h e o r d i n a n c e d i d n o t e x p a n d o r 

b r o a d e n t h a t d e f i n i t i o n , and f u r t h e r h e l d t h a t b i n g o as t h u s 

4 R o u l e t t e , c r a p s , and w h e e l o f f o r t u n e were d e s c r i b e d a t 
t r i a l as games i n w h i c h p l a y e r s w o u l d s e l e c t a number on a 
g r i d o r c a r d , and c o r r e s p o n d i n g numbers w o u l d be s e l e c t e d a t 
random f r o m a f i n i t e p o o l by s p i n n i n g a w h e e l o r r o l l i n g d i c e ; 
p l a y e r s w o u l d w i n i f t h e number t h e y s e l e c t e d on t h e g r i d o r 
c a r d m a t c h e d t h e number s e l e c t e d a t random. F a r l e y ' s 
a c k n o w l e d g m e n t was p r e m i s e d on t h e a s s u m p t i o n t h a t t h e 
" w i n n i n g p a t t e r n " c o u l d be a "one s p o t " p a t t e r n c o n s i s t i n g o f 
one number; he s t a t e d t h a t t h e r e was no " r e g u l a t i o n " i n e f f e c t 
s p e c i f y i n g t h a t t h e w i n n i n g p a t t e r n f o r b i n g o must c o n s i s t o f 
more t h a n one m a t c h i n g s e l e c t i o n o r s p o t . 
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d e f i n e d can be p l a y e d on an e l e c t r o n i c m a c h i n e . 

A t t r i a l , t h e e x p e r t f o r S h e r i f f S u r l e s and D i s t r i c t 

A t t o r n e y M i n o r , D. R o b e r t S e r t e l l , p r o v i d e d a d i f f e r e n t 

d e f i n i t i o n : 

"The game commonly known as b i n g o i s a c o n t e s t 
where t h e game i s s t r u c t u r e d a r o u n d a m a t r i x , a 
f i v e - b y - f i v e g r i d , i f you w i l l , o f f i v e v e r t i c a l and 
f i v e h o r i z o n t a l o p e n i n g s . Those o p e n i n g s can be 
r e c t a n g u l a r o r c i r c u l a r . I t d o e s n ' t m a t t e r . 

"Some f i n i t e number o f numbers o r outcome i s 
p l a c e d i n some f a s h i o n i n t o t h e game. The game i s 
o p e r a t e d i n s u c h a way t h a t numbers a r e c a l l e d o r 
d i s p l a y e d i n some f a s h i o n . 

"The b i n g o c u s t o m e r o r p l a y e r t h e n u s e s 
c o n c e n t r a t i o n , a t t e n t i o n , i f you w i l l , t o l i s t e n f o r 
t h e numbers as t h e y a r e c a l l e d , t o n o t i c e w h e t h e r 
t h o s e numbers a r e p r e s e n t on t h e c a r d t h a t t h e y 
h a v e , and t o t h e n c o v e r o r mark o r daub o r d e n o t e 
t h o s e numbers one a t a t i m e as t h e y a r e c a l l e d by 
t h e mechanism o r t h e p e r s o n who i s c a l l i n g t h e 
number. I t can be a mechanism. 

" [ C o u n s e l : ] How i s t h e game won? 

" [ S e r t e l l : ] G e n e r a l l y , b i n g o a r r a n g e s p r e -
a n n o u n c e d w i n n i n g c o m b i n a t i o n s . The s i m p l e s t i s 
s i m p l y a s t r a i g h t l i n e h o r i z o n t a l l y , v e r t i c a l l y , o r 
d i a g o n a l l y . T h e r e can be d o z e n s o f o t h e r 
c o m b i n a t i o n s : f o u r c o r n e r s , t h e shape o f a c r o s s , 
t h e shape o f a T, t h e shape o f an L, a n y t h i n g t h a t ' s 
a n n o u n c e d i n a d v a n c e . 

"The w i n n i n g c u s t o m e r t h e n e x a m i n e s t h e i r 
p r o g r e s s , i f you w i l l , i n d a u b i n g o r m a r k i n g t h e 
numbers. I f t h e y a c h i e v e a w i n n i n g c o m b i n a t i o n , 
t h e y t h e n e i t h e r r a i s e t h e i r hand o r p r e s s a b u t t o n , 
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i n some b i g b i n g o h a l l s , t h a t r i n g s a b u z z e r , o r 
t h e y j u s t y e l l ' b i n g o ' t o announce t h a t t h e y have 
a c h i e v e d b i n g o . 

" T h e i r announcement must come b e f o r e some o t h e r 
c u s t o m e r . I f two c u s t o m e r s have b i n g o , t h e p e r s o n 
who a n n o u n c e d i t f i r s t i s g e n e r a l l y t h e w i n n e r . 

" [ C o u n s e l : ] That w o u l d seem t o i n d i c a t e 
c o m p e t i t i o n amongst more t h a n one p l a y e r , two o r 
more p l a y e r s ; i s t h a t c o r r e c t ? 

" [ S e r t e l l : ] Two o r more, y e s , s i r . 

" [ C o u n s e l : ] I t ' s p l a y e d on p r i n t e d c a r d s ? You 
u s e d t h e words ' c a r d s ' ? 

" [ S e r t e l l : ] Y e s , s i r . The game commonly known 
as b i n g o i s p r i n t e d on p a p e r o r c a r d b o a r d c a r d s . " 

S e r t e l l t e s t i f i e d t h a t " a n y t h i n g ... t h a t m i g h t be l a b e l e d 

b i n g o , " o r any game o f c h a n c e , w o u l d f a l l u n d e r t h e d e f i n i t i o n 

o f b i n g o p r o v i d e d i n t h e o r d i n a n c e . 

T h i s C o u r t , i n B a r b e r v. C o r n e r s t o n e Community O u t r e a c h , 

s u p r a , r e c e n t l y p r o v i d e d t h e l e g a l d e f i n i t i o n o f t h e game 

commonly o r t r a d i t i o n a l l y known as b i n g o : 

"The c h a r a c t e r i s t i c s o f t h a t game i n c l u d e t h e 
f o l l o w i n g : 

" 1 . E a c h p l a y e r u s e s one o r more 
c a r d s w i t h s p a c e s a r r a n g e d i n f i v e c o lumns 
and f i v e r o w s , w i t h an a l p h a n u m e r i c o r 
s i m i l a r d e s i g n a t i o n a s s i g n e d t o e a c h s p a c e . 

"2. A l p h a n u m e r i c o r s i m i l a r 
d e s i g n a t i o n s a r e r a n d o m l y drawn and 
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an n o u n c e d one by one. 

"3. I n o r d e r t o p l a y , e a c h p l a y e r 
must pay a t t e n t i o n t o t h e v a l u e s a n n o u n c e d ; 
i f one o f t h e v a l u e s matches a v a l u e on one 
o r more o f t h e p l a y e r ' s c a r d s , t h e p l a y e r 
must p h y s i c a l l y a c t by m a r k i n g h i s o r h e r 
c a r d a c c o r d i n g l y . 

"4. A p l a y e r can f a i l t o p a y p r o p e r 
a t t e n t i o n o r t o p r o p e r l y mark h i s o r h e r 
c a r d , and t h e r e b y m i s s an o p p o r t u n i t y t o be 
d e c l a r e d a w i n n e r . 

"5. A p l a y e r must r e c o g n i z e t h a t h i s 
o r h e r c a r d has a ' b i n g o , ' i . e . , a 
p r e d e t e r m i n e d p a t t e r n o f m a t c h i n g v a l u e s , 
and i n t u r n announce t o t h e o t h e r p l a y e r s 
and t h e a n n o u n c e r t h a t t h i s i s t h e c a s e 
b e f o r e any o t h e r p l a y e r does s o . 

"6. The game o f b i n g o c o n t e m p l a t e s a 
g r o u p a c t i v i t y i n w h i c h m u l t i p l e p l a y e r s 
compete a g a i n s t e a c h o t h e r t o be t h e f i r s t 
t o p r o p e r l y mark a c a r d w i t h t h e 
p r e d e t e r m i n e d w i n n i n g p a t t e r n and announce 
t h a t f a c t . " 

So. 3d a t . 

A l t h o u g h t h e o r d i n a n c e i n t h i s c a s e does r e q u i r e t h a t 

" b i n g o " games a u t h o r i z e d b y t h e o r d i n a n c e must be p l a y e d on a 

g r i d c o n s i s t i n g o f s p a c e s c o n t a i n i n g numbers o r s y m b o l s t o be 

a r r a n g e d i n f i v e h o r i z o n t a l a n d f i v e v e r t i c a l r o w s , i t 

n e v e r t h e l e s s p r o v i d e s f o r a game t h a t d i f f e r s f r o m t h e game o f 

b i n g o d e s c r i b e d i n B a r b e r . To d e m o n s t r a t e , t h e o r d i n a n c e does 

21 



1080826, 1081015 

not r e q u i r e t h a t the game be p l a y e d on a c a r d or t h a t the 

numbers or d e s i g n a t i o n s s e l e c t e d be announced t o the p l a y e r s . 

A d d i t i o n a l l y , the o r d i n a n c e c o n t a i n s no req u i r e m e n t s f o r human 

i n t e r a c t i o n i n p l a y i n g the game. S p e c i f i c a l l y , p l a y e r s are 

not r e q u i r e d (1) t o pay a t t e n t i o n t o the numbers or 

d e s i g n a t i o n s announced, (2) t o p h y s i c a l l y a c t t o determine and 

then t o mark whether they have a matching number or symbol, or 

(3) t o r e c o g n i z e t h a t t h e y have a w i n n i n g c a r d and be the 

f i r s t t o announce t h i s f a c t . The o r d i n a n c e a l s o makes no 

p r o v i s i o n f o r p l a y e r s who make m i s t a k e s i n marking t h e i r c ards 

or announcing t h a t they are w i n n e r s . I n f a c t , the o r d i n a n c e 

does not appear t o r e q u i r e any a c t i o n by the p l a y e r s . 

I n s t e a d , i t s d e f i n i t i o n of "machine b i n g o game" i n d i c a t e s t h a t 

p l a y e r p a r t i c i p a t i o n and i n t e r a c t i o n w i l l a c t u a l l y be 

performed by a machine. Thus, t h e r e i s no o p p o r t u n i t y f o r 

p l a y e r s t o p a r t i c i p a t e and t o f u l f i l l the v a r i o u s elements of 

bin g o d e s c r i b e d above t h a t r e q u i r e human i n t e r a c t i o n , and 

t h e r e i s no p o s s i b i l i t y of a p l a y e r ' s making a m i s t a k e or 

i n c o r r e c t l y p e r f o r m i n g t h e s e f u n c t i o n s . T h i s i s not the game 
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o f b i n g o as d e s c r i b e d i n B a r b e r . 5 

C o n c l u s i o n 

B e c a u s e t h e o r d i n a n c e p r o v i d e s f o r t h e o p e r a t i o n o f games 

t h a t e x t e n d b e y o n d t h e p e r m i s s i b l e d e f i n i t i o n o f b i n g o and 

t h u s b e y o n d t h e p e r m i s s i b l e bounds o f t h e e x c e p t i o n t o a r t . 

IV, § 65, i n Amendment No. 542, we r e v e r s e t h e t r i a l c o u r t ' s 

judgment and remand t h e c a s e f o r f u r t h e r p r o c e e d i n g s 

c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Cobb, C . J . , and L y o n s , W o o d a l l , S t u a r t , S m i t h , B o l i n , 

P a r k e r , and Murdock, J J . , c o n c u r . 

5 P o s t 170 and S h o o t i n g S t a r c o r r e c t l y a r g u e t h a t no 
e v i d e n c e was r e c e i v e d a t t r i a l r e g a r d i n g t h e s p e c i f i c m a c h i n e s 
t h e y a c t u a l l y i n t e n d e d t o use i n t h e f a c i l i t y . Thus, o u r 
d i s c u s s i o n i s l i m i t e d t o t h e l e g a l i t y o f t h e game a u t h o r i z e d 
by t h e o r d i n a n c e and does n o t p u r p o r t t o p a s s on t h e l e g a l i t y 
o f any p a r t i c u l a r game o r mac h i n e t h a t t h e y i n t e n d e d t o use i n 
t h e f a c i l i t y . 
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