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SMITH, J u s t i c e . 

Tim Woods, C o n n i e Woods, James H a r l a n d , M i l l i e M. 

H a r l a n d , J.C. Pugh, and B o n n i e Pugh ( h e r e i n a f t e r r e f e r r e d t o 

c o l l e c t i v e l y as " t h e a p p e l l e e s " ) and 2 0 o t h e r i n d i v i d u a l s and 

e n t i t i e s s u e d New A c t o n C o a l M i n i n g Company, I n c . ("New 
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A c t o n " ) , i n t h e W a l k e r C i r c u i t C o u r t s e e k i n g damages f o r 

i n j u r y t o t h e i r p r o p e r t i e s r e s u l t i n g f r o m New A c t o n ' s b l a s t i n g 

o p e r a t i o n s . A t t h e c o n c l u s i o n o f a s e p a r a t e j u r y t r i a l on t h e 

a p p e l l e e s ' c l a i m s a g a i n s t New A c t o n , t h e j u r y r e t u r n e d a 

v e r d i c t i n f a v o r o f t h e a p p e l l e e s . The a p p e l l e e s , h owever, 

moved f o r a new t r i a l a r g u i n g t h a t t h e damages award was 

t a i n t e d b y j u r o r m i s c o n d u c t and was i n a d e q u a t e i n l i g h t o f t h e 

e v i d e n c e t h e y had p r e s e n t e d a t t r i a l . The t r i a l c o u r t g r a n t e d 

t h e a p p e l l e e s ' m o t i o n , and New A c t o n a p p e a l s . We d i s m i s s t h e 

a p p e a l . 

F a c t s and P r o c e d u r a l H i s t o r y 

T w e n t y - s i x i n d i v i d u a l s and e n t i t i e s o w n i n g p r o p e r t y n e a r 

New A c t o n ' s m i n i n g o p e r a t i o n s i n W a l k e r C o u n t y ( h e r e i n a f t e r 

r e f e r r e d t o c o l l e c t i v e l y as " t h e p l a i n t i f f s " ) s u e d New A c t o n , 

a l l e g i n g t h a t New A c t o n ' s b l a s t i n g o p e r a t i o n s had damaged 

t h e i r p r o p e r t i e s , d i m i n i s h e d t h e v a l u e o f t h e i r p r o p e r t i e s , 

and c a u s e d them t o s u f f e r m e n t a l a n g u i s h . 1 B e c a u s e o f t h e 

1The p l a i n t i f f s named i n t h e c o m p l a i n t a r e R.L. A a r o n , Sue 
A a r o n , C l y d e Thomas, J e f f R i g s b y , Tim Woods, J a c k W. B u t l e r , 
J a c k C l a r k , M a r t h a C l a r k , U n i o n C h a p e l U n i t e d M e t h o d i s t 
C h u r c h , Jimmy A a r o n , Mary F r a n c e s D a n i e l , D i n a h Sue D a n i e l 
Moon, James H a r l a n d , M i l l i e M. H a r l a n d , M a r i e T u r n e r , K a r e n 
Inmon, J.C. Pugh, B o n n i e Pugh, J e r r y Lawson, B r e n d a Lawson, 
Russ Haygood, M a r i e Haygood, J i m Woods, C o n n i e Woods, K e n n e t h 
Gamble, and V a n e s s a Gamble. 
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number o f p l a i n t i f f s , New A c t o n moved t h e t r i a l c o u r t t o b r e a k 

t h e a c t i o n i n t o s e p a r a t e t r i a l s u n d e r R u l e 4 2 ( b ) , A l a . R. C i v . 

P. 2 I n t h e m o t i o n , New A c t o n a s s e r t e d t h a t t h i s a c t i o n 

i n v o l v e s 13 s e t s o f p l a i n t i f f s o w n i ng v a r y i n g t y p e s o f 

p r o p e r t i e s s c a t t e r e d o v e r a w i d e a r e a and t h a t 13 s e p a r a t e 

t r i a l s were w a r r a n t e d f o r t h e c o n v e n i e n c e o f t h e t r i a l c o u r t 

and t o a v o i d p r e j u d i c e t o t h e p a r t i e s . The t r i a l c o u r t d e n i e d 

t h e m o t i o n . New A c t o n t h e n moved f o r r e c o n s i d e r a t i o n o f t h e 

t r i a l c o u r t ' s d e n i a l o f i t s m o t i o n f o r s e p a r a t e t r i a l s . 

P u r s u a n t t o t h a t m o t i o n , t h e t r i a l c o u r t t h e n g r a n t e d t h e 

m o t i o n f o r s e p a r a t e t r i a l s . 

F i r s t , p l a i n t i f f s J a c k C l a r k and M a r t h a C l a r k t r i e d t h e i r 

c l a i m s a g a i n s t New A c t o n t o a j u r y . The j u r y r e t u r n e d a 

v e r d i c t i n f a v o r o f New A c t o n , and, on A p r i l 17, 2008, t h e 

t r i a l c o u r t e n t e r e d a j u d g m e n t on t h e j u r y ' s v e r d i c t . The 

C l a r k s t h e n f i l e d a m o t i o n f o r a new t r i a l , w h i c h t h e t r i a l 

c o u r t d e n i e d . 

The a p p e l l e e s t h e n t r i e d t h e i r c l a i m s a g a i n s t New A c t o n 

t o a j u r y . On J a n u a r y 20, 2009, t h e j u r y r e t u r n e d t h e 

2 R u l e 4 2 ( b ) p r o v i d e s t h a t t h e t r i a l c o u r t may o r d e r a 
s e p a r a t e t r i a l o f any c l a i m " i n f u r t h e r a n c e o f c o n v e n i e n c e o r 
t o a v o i d p r e j u d i c e , o r when s e p a r a t e t r i a l s w i l l be c o n d u c i v e 
t o e x p e d i t i o n and economy." 
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f o l l o w i n g v e r d i c t s : $27,500 f o r Tim Woods and C o n n i e Woods; 

$20,000 f o r James H a r l a n d and M i l l i e M. H a r l a n d ; and $15,000 

f o r J.C. Pugh and B o n n i e Pugh. The a p p e l l e e s t h e n f i l e d a 

m o t i o n s t y l e d " M o t i o n t o V a c a t e J u r y V e r d i c t , f o r New T r i a l , 

f o r Judgment N o t w i t h s t a n d i n g t h e V e r d i c t , f o r M i s t r i a l , o r f o r 

Such O t h e r R e l i e f as may be A p p r o p r i a t e Under t h e 

C i r c u m s t a n c e s " u n d e r R u l e 59, A l a . R. C i v . P. On A p r i l 17, 

2009, t h e t r i a l c o u r t e n t e r e d an o r d e r g r a n t i n g t h e a p p e l l e e s ' 

r e q u e s t f o r a new t r i a l . New A c t o n now a p p e a l s f r o m t h a t 

o r d e r , a r g u i n g t h a t i n o r d e r i n g a new t r i a l t h e t r i a l c o u r t 

e x c e e d e d i t s d i s c r e t i o n . 

D i s c u s s i o n 

B e f o r e a d d r e s s i n g t h e i s s u e s New A c t o n r a i s e s b e f o r e t h i s 

C o u r t , we must c o n s i d e r w h e t h e r we have j u r i s d i c t i o n o v e r t h i s 

a c t i o n . 

"A c o u r t i s o b l i g a t e d t o v i g i l a n t l y p r o t e c t a g a i n s t 
d e c i d i n g c a s e s o v e r w h i c h i t has no j u r i s d i c t i o n 
b e c a u s e ' [ i ] t w o u l d amount t o u s u r p a t i o n and 
o p p r e s s i o n f o r a c o u r t t o i n t e r f e r e i n a m a t t e r o v e r 
w h i c h i t has no j u r i s d i c t i o n , and i t s p r o n o u n c e m e n t s 
i n r e s p e c t t h e r e t o w o u l d be w i t h o u t f o r c e , and i t s 
d e c r e e s and j u d g m e n t s w o u l d be w h o l l y v o i d . T h i s i s 
a u n i v e r s a l p r i n c i p l e , as o l d as t h e l a w i t s e l f . ' " 

C r u t c h e r v. W i l l i a m s , 12 So. 3d 631, 635 ( A l a . 2008) ( q u o t i n g 

W i l k i n s o n v. H e n r y , 221 A l a . 254, 256, 128 So. 362, 364 
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( 1 9 3 0 ) ) . "'"As t h i s c o u r t has s a i d many t i m e s p r e v i o u s l y , a 

f i n a l j u d g m e n t i s n e c e s s a r y t o g i v e j u r i s d i c t i o n t o t h i s c o u r t 

on an a p p e a l , and i t c a n n o t be w a i v e d by t h e p a r t i e s "'" 

N o r t h Alabama E l e c . Coop. v. New Hope T e l . Coop., 7 So. 3d 

342, 344 ( A l a . 2008) ( q u o t i n g P o w e l l v. R e p u b l i c N a t ' l L i f e  

I n s . Co., 293 A l a . 101, 102, 300 So. 2d 359, 360 (1 9 7 4 ) , 

q u o t i n g i n t u r n McGowin I n v . Co. v. J o h n s t o n e , 291 A l a . 714, 

715, 287 So. 2d 835, 836 ( 1 9 7 3 ) ) . 

"'"An a p p e a l w i l l o r d i n a r i l y l i e o n l y f r o m a 
f i n a l j u d g m e n t ; t h a t i s , a j u d g m e n t t h a t 
c o n c l u s i v e l y d e t e r m i n e s t h e i s s u e s b e f o r e t h e c o u r t 
and a s c e r t a i n s and d e c l a r e s t h e r i g h t s o f t h e 
p a r t i e s . " P a l u g h i v. Dow, 659 So. 2d 112, 113 ( A l a . 
1 9 9 5 ) . F o r a j u d g m e n t t o be f i n a l , i t must p u t an 
end t o t h e p r o c e e d i n g s and l e a v e n o t h i n g f o r f u r t h e r 
a d j u d i c a t i o n . Ex p a r t e W h a r f h o u s e R e s t . & O y s t e r  
B a r , I n c . , 796 So. 2d 316, 320 ( A l a . 2 0 0 1 ) . 
" [ W ] i t h o u t a f i n a l j u d g m e n t , t h i s C o u r t i s w i t h o u t 
j u r i s d i c t i o n t o h e a r an a p p e a l . " C a t e s v. B u s h , 293 
A l a . 535, 537, 307 So. 2d 6, 8 ( 1 9 7 5 ) . ' " 

Horn v. Brown, 4 So. 3d 1 10 6, 1 1 08 ( A l a . 2008) ( q u o t i n g 

H a m i l t o n v. C o n n a l l y , 959 So. 2d 640, 642 ( A l a . 2 0 0 6 ) ) . 

New A c t o n a s s e r t s t h a t t h i s C o u r t has j u r i s d i c t i o n o v e r 

t h i s a c t i o n u n d e r § 12-22-10, A l a . Code 1975, w h i c h p r o v i d e s 

t h a t " [ e ] i t h e r p a r t y i n a c i v i l c a s e ... may a p p e a l t o t h e 

a p p r o p r i a t e a p p e l l a t e c o u r t f r o m an o r d e r g r a n t i n g o r r e f u s i n g 

a m o t i o n f o r a new t r i a l by t h e c i r c u i t c o u r t . " We d i s a g r e e , 
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however, b e c a u s e an a p p e a l u n d e r § 12-22-10 may be f i l e d o n l y 

i n r e f e r e n c e t o a f i n a l j u d g m e n t , and a f i n a l j udgment was n o t 

e n t e r e d i n t h i s a c t i o n . I n G a l l o w a y v. A r n o l d , 374 So. 2d 

1350 ( A l a . 1 9 7 9 ) , t h i s C o u r t c o n s i d e r e d w h e t h e r § 12-22-10 

a u t h o r i z e s a p a r t y t o a p p e a l f r o m an o r d e r g r a n t i n g a m o t i o n 

t o r e c o n s i d e r an i n t e r l o c u t o r y o r d e r i s s u i n g a p r e l i m i n a r y 

i n j u n c t i o n . T h i s C o u r t a n s w e r e d t h e q u e s t i o n i n t h e n e g a t i v e 

and d i s m i s s e d t h e a p p e a l , h o l d i n g : 

"We do n o t ... f i n d t h a t t h e new R u l e s o f C i v i l 
P r o c e d u r e a u t h o r i z e t h i s c o u r t , u n d e r Code 1975, § 
12-22-10, t o r e v i e w a g r a n t o r d e n i a l o f an 
a p p l i c a t i o n f o r r e h e a r i n g o f an i n t e r l o c u t o r y o r d e r 
where t h e r e has been no f i n a l a d j u d i c a t i o n o f any 
d e t e r m i n a t i v e i s s u e i n t h e c a s e . Such a f i n d i n g 
w o u l d be i n d e r o g a t i o n o f t h e p r i n c i p l e s o f f i n a l i t y 
e x p r e s s e d i n s u c h r u l e s as R u l e 54, [ A l a . R. C i v . 

P . ] . " 

374 So. 2d a t 1351 ( c i t i n g Moody v. S t a t e ex r e l . Payne, 351 

So. 2d 547 ( A l a . 1 9 7 7 ) ) . 

The judgment f r o m w h i c h t h e a p p e l l e e s moved f o r a new 

t r i a l i s a n o n f i n a l judgment b e c a u s e t h e a p p e l l e e s ' t r i a l was 

o n l y t h e s e c o n d o f 13 s e p a r a t e t r i a l s i n t h i s s i n g l e a c t i o n . 

The r e c o r d i n d i c a t e s t h a t u n d e r R u l e 4 2 ( b ) , A l a . R. C i v . P., 

t h e t r i a l c o u r t g r a n t e d New A c t o n ' s m o t i o n f o r 13 s e p a r a t e 

t r i a l s , t h a t p l a i n t i f f s J a c k C l a r k and M a r t h a C l a r k t r i e d 
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t h e i r c l a i m s a g a i n s t New A c t o n i n t h e f i r s t t r i a l , and t h a t 

t h e a p p e l l e e s t r i e d t h e i r c l a i m s a g a i n s t New A c t o n i n t h e 

s e c o n d t r i a l . Thus, f r o m a l l t h a t a p p e a r s i n t h e r e c o r d , t h e 

c l a i m s o f a t l e a s t 11 p l a i n t i f f s a r e s t i l l p e n d i n g . 3 

I m p o r t a n t l y , t h e t r i a l c o u r t o r d e r e d s e p a r a t e t r i a l s 

u n d e r R u l e 4 2 ( b ) ; i t d i d n o t s e v e r t h e p l a i n t i f f s ' c l a i m s 

u n d e r R u l e 21, A l a . R. C i v . P. 4 A s i g n i f i c a n t d i s t i n c t i o n 

3The r e c o r d i n d i c a t e s t h e f o l l o w i n g p l a i n t i f f s r e m a i n : 
R.L. A a r o n ; Sue A a r o n ; Jimmy A a r o n ; J a c k W. B u t l e r ; D i n a h Sue 
D a n i e l Moon as t h e a d m i n i s t r a t r i x o f t h e e s t a t e o f Mary 
F r a n c e s D a n i e l ; K e n n e t h Gamble; V a n e s s a Gamble; D i n a h Sue 
D a n i e l Moon; J e f f R i g s b y ; M a r i e T u r n e r ; and U n i o n C h a p e l 
U n i t e d M e t h o d i s t C h u r c h . The t r i a l c o u r t d i s m i s s e d p l a i n t i f f s 
J e r r y Lawson and B r e n d a Lawson on A p r i l 14, 2003. The t r i a l 
c o u r t d i s m i s s e d p l a i n t i f f s C l y d e Thomas, J i m Woods, Russ 
Haygood, and M a r i e Haygood on A p r i l 30, 2003. New A c t o n moved 
t o d i s m i s s p l a i n t i f f K a r e n Inmon, b u t t h e r e c o r d i s u n c l e a r as 
t o w h e t h e r t h e t r i a l c o u r t has e v e r g r a n t e d t h i s m o t i o n . 

4 R u l e 21, A l a . R. C i v . P., p r o v i d e s , i n p e r t i n e n t p a r t : 
"Any c l a i m a g a i n s t a p a r t y may be s e v e r e d and p r o c e e d e d w i t h 
s e p a r a t e l y . " We n o t e t h a t New A c t o n ' s s i x - p a g e m o t i o n a s k i n g 
t h e t r i a l c o u r t t o r e c o n s i d e r i t s d e n i a l o f New A c t o n ' s 
" M o t i o n f o r S e p a r a t e T r i a l s " i n c l u d e s one r e f e r e n c e t o 
" s e v e r a n c e o f t h e c l a i m s , " s t a t i n g : "There d o e s , however, 
e x i s t a s t r o n g and c o n v i n c i n g argument f o r s e v e r a n c e o f t h e 
c l a i m s - - t h e r e i s a s i g n i f i c a n t p o s s i b i l i t y f o r p r e j u d i c e 
a g a i n s t [New A c t o n ] . " However, t h e m o t i o n makes no r e f e r e n c e 
t o R u l e 21, and New A c t o n ' s p r a y e r f o r r e l i e f s t a t e s : 

" W h e r e f o r e , p r e m i s e s c o n s i d e r e d and p u r s u a n t t o 
R u l e 4 2(b) o f t h e Alabama R u l e s o f C i v i l P r o c e d u r e , 
d e f e n d a n t [New A c t o n ] r e s p e c t f u l l y r e q u e s t s t h i s 
C o u r t e n t e r an O r d e r g r a n t i n g i t s M o t i o n t o 
R e c o n s i d e r i t s M o t i o n f o r S e p a r a t e T r i a l s and o r d e r 
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e x i s t s b e t ween an o r d e r s e p a r a t i n g t r i a l s u n d e r R u l e 42(b) and 

one s e v e r i n g c l a i m s u n d e r R u l e 21 b e c a u s e " s e v e r e d c l a i m s 

become i n d e p e n d e n t a c t i o n s w i t h j u d g m e n t s e n t e r e d 

i n d e p e n d e n t l y , w h i l e s e p a r a t e t r i a l s l e a d t o one j u d g m e n t . " 

U n i v e r s a l U n d e r w r i t e r s I n s . Co. v. E a s t C e n t . Alabama  

F o r d - M e r c u r y , I n c . , 574 So. 2d 716, 725 ( A l a . 1990 ). The 

C ommittee Comments a d o p t e d F e b r u a r y 13, 2004, t o R u l e 21 

e x p l a i n : 

" C o n f u s i o n has sometimes a r i s e n b e t ween a t r u e 
s e v e r a n c e and an o r d e r p r o v i d i n g f o r s e p a r a t e t r i a l s 
p u r s u a n t t o R u l e 4 2 ( b ) . The d i s t i n c t i o n has a t 
l e a s t t h e s i g n i f i c a n c e t h a t a judgment on t h e f i r s t 

t h e p l a i n t i f f s ' c l a i m s t o be t r i e d by j u r y i n 
s e p a r a t e and i n d i v i d u a l t r i a l s . " 

( E m phasis added.) I n a d d i t i o n , New A c t o n ' s " M o t i o n f o r 
S e p a r a t e T r i a l s " makes no r e f e r e n c e t o s e v e r i n g t h e 
p l a i n t i f f s ' c l a i m s o r t o R u l e 21, and t h e r e c o r d does n o t 
i n d i c a t e t h a t t h e c l e r k d o c k e t e d s e v e r e d c l a i m s w i t h new 
c i v i l - a c t i o n c a s e numbers. The C o m m i t t e e Comments a d o p t e d 
F e b r u a r y 13, 2004, t o R u l e 21 a d v i s e : 

"To a v o i d a m b i g u i t y a t t h e t i m e o f b i f u r c a t i o n 
and l a t e r u n c e r t a i n t y as t o f i n a l i t y , a p a r t y 
s e e k i n g a s e v e r a n c e o r a s e p a r a t e t r i a l s h o u l d 
r e q u e s t t h a t t h e c o u r t make c l e a r w h e t h e r a R u l e 21 
s e v e r a n c e o r a R u l e 42(b) s e p a r a t e t r i a l i s 
i n t e n d e d . O p i n i o n o f t h e C l e r k , 526 So. 2d 584, 586 
( A l a . 1 9 8 8 ) , e x p r e s s e d t h e c l e r k ' s o p i n i o n t h a t t h e 
p l a i n t i f f i n t h e s e v e r e d a c t i o n s h o u l d pay a f i l i n g 
f e e ' [ w ] h e r e a " t r u e " s e v e r a n c e u n d e r R u l e 21 i s 
o r d e r e d and t h e c l e r k d o c k e t s a s e p a r a t e c a s e w i t h 
a new c i v i l a c t i o n number.'" 
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o f two s e p a r a t e t r i a l s i s n o t f i n a l , a b s e n t an o r d e r 
p u r s u a n t t o R u l e 5 4 ( b ) , A l a . R. C i v . P., [ 5 ] w h i l e 
a f t e r a t r u e s e v e r a n c e a judgment on t h e f i r s t 
a c t i o n t o come t o t r i a l i s f i n a l and a p p e a l a b l e 
w i t h o u t r e f e r e n c e t o t h e p r o c e e d i n g s i n t h e s e v e r e d 
a c t i o n . Key v. R o b e r t M. Duke I n s . A g e n c y , 340 So. 
2d 781, 783 ( A l a . 1 9 7 6 ) . ..." 

In Key v. R o b e r t M. Duke I n s u r a n c e A g e n c y , 340 So. 2d 781, 783 

( A l a . 1 9 7 6 ) , t h i s C o u r t a d v i s e d t h a t " s e p a r a t e t r i a l s o f 

d i f f e r e n t c l a i m s i n a s i n g l e a c t i o n u n d e r R u l e 42(b) u s u a l l y 

r e s u l t i n a s i n g l e j u d g m e n t . C o n s e q u e n t l y , when t h e c o u r t 

w i s h e s t o e n t e r judgment as t o f e w e r t h a n a l l t h e c l a i m s o r 

p a r t i e s , i n a s i n g l e a c t i o n , R u l e 5 4 ( b ) [ , A l a . R. C i v . P.,] 

must be f o l l o w e d . " See a l s o 10 C h a r l e s A l a n W r i g h t e t a l . , 

F e d e r a l P r a c t i c e and P r o c e d u r e , C i v i l § 2656 (3d ed. 1 998 ) 

( n o t i n g t h a t " t h e f a c t t h a t s e p a r a t e t r i a l s have been o r d e r e d 

u n d e r R u l e 42(b) does n o t a f f e c t t h e f i n a l i t y o f t h e judgment 

e n t e r e d f o l l o w i n g e a c h s e p a r a t e t r i a l f o r p u r p o s e s o f R u l e 

5 4 ( b ) " ) . 

H e r e , b e f o r e t h e a p p e l l e e s moved f o r a new t r i a l u n d e r 

R u l e 59, t h e t r i a l c o u r t d i d n o t d i r e c t t h e e n t r y o f a f i n a l 

5 " R u l e 54(b) a l l o w s t h e c o u r t t o d i r e c t t h e e n t r y o f a 
f i n a l judgment as t o one o r more o f t h e c l a i m s , i f i t makes 
t h e e x p r e s s d e t e r m i n a t i o n t h a t t h e r e i s no j u s t r e a s o n f o r 
d e l a y . " Grantham v. V a n d e r z y l , 802 So. 2d 1077, 1080 ( A l a . 
2 0 0 1 ) . 
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judgment on t h e a p p e l l e e s ' c l a i m s u n d e r R u l e 5 4 ( b ) , A l a . R. 

C i v . P. C o n s e q u e n t l y , t h e a p p e l l e e s ' m o t i o n f o r a new t r i a l 

u n d e r R u l e 59 and New A c t o n ' s a p p e a l o f t h e t r i a l c o u r t ' s 

o r d e r g r a n t i n g t h a t m o t i o n r e l a t e t o a n o n f i n a l judgment and, 

t h e r e f o r e , a r e i m p r o p e r . See Ex p a r t e Troutman S a n d e r s , L L P , 

866 So. 2d 547, 550 ( A l a . 2003) ("'A R u l e 59 m o t i o n may be 

made o n l y i n r e f e r e n c e t o a f i n a l j u d gment o r o r d e r . ' " 

( q u o t i n g M a lone v. G a i n e y , 726 So. 2d 725, 725 n.2 ( A l a . C i v . 

App. 1 9 9 9 ) ) ) ; G a l l o w a y , 374 So. 2d a t 1351 ( h o l d i n g t h a t an 

a p p e a l u n d e r § 12-22-10, A l a . Code 1975, i s p r o p e r o n l y i n 

r e l a t i o n t o a f i n a l j u d g m e n t ) . A c c o r d i n g l y , we v a c a t e t h e 

t r i a l c o u r t ' s o r d e r g r a n t i n g a new t r i a l , and we d i s m i s s t h e 

a p p e a l . 

ORDER VACATED; APPEAL DISMISSED. 

Cobb, C . J . , and W o o d a l l , P a r k e r , and Shaw, J J . , c o n c u r . 
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