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Health Care A u t h o r i t y f o r B a p t i s t Health, an a f f i l i a t e of 
UAB Health System, d/b/a B a p t i s t Medical Center East 

v. 

Kay E . Davis, as e x e c u t r i x of the e s t a t e of Lauree Durden 
E l l i s o n , deceased 

Appeal from Montgomery C i r c u i t Court 
(CV-06-1475) 

BOLIN, J u s t i c e . 

The H e a l t h C a r e A u t h o r i t y f o r B a p t i s t H e a l t h , an 

a f f i l i a t e o f UAB ( U n i v e r s i t y o f Alabama a t Bir m i n g h a m ) H e a l t h 

S y s t e m , d/b/a B a p t i s t M e d i c a l C e n t e r E a s t , a p p e a l s f r o m t h e 
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t r i a l c o u r t ' s d e n i a l o f i t s p o s t j u d g m e n t m o t i o n s e e k i n g a new 

t r i a l o r , i n t h e a l t e r n a t i v e , a r e m i t t i t u r o f t h e j u d g m e n t 

a g a i n s t i t b a s e d on t h e s t a t u t o r y cap c o n t a i n e d i n § 11-93-2, 

A l a . Code 1 975. B e c a u s e we h o l d t h a t t h e H e a l t h C a r e 

A u t h o r i t y f o r B a p t i s t H e a l t h i s e n t i t l e d t o S t a t e i m m u n i t y , we 

do n o t d i s c u s s t h e o t h e r i s s u e s r a i s e d by t h i s a p p e a l . 

F a c t s and P r o c e d u r a l H i s t o r y 

B a p t i s t H e a l t h , a p r i v a t e n o n p r o f i t c o r p o r a t i o n , o p e r a t e d 

s e v e r a l h o s p i t a l s i n Montgomery, A l a b a m a , f o r many y e a r s . 

When B a p t i s t H e a l t h began e x p e r i e n c i n g f i n a n c i a l d i f f i c u l t i e s , 

t h e U n i v e r s i t y o f Alabama B o a r d o f T r u s t e e s ( h e r e i n a f t e r " t h e 

Bo a r d " ) and i t s a f f i l i a t e , t h e U n i v e r s i t y o f Alabama a t 

B i r m i n g h a m H e a l t h S y s t e m ( h e r e i n a f t e r "UABHS"), a g r e e d t o 

a s s i s t B a p t i s t H e a l t h by managing i t s h o s p i t a l s . On M a r c h 11, 

2004, B a p t i s t H e a l t h e n t e r e d i n t o a management agreement 

whereby UABHS w o u l d manage t h e o p e r a t i o n s o f B a p t i s t H e a l t h ' s 

t h r e e a c u t e - c a r e f a c i l i t i e s i n Montgomery and t h e a n c i l l a r y 

h e a l t h - c a r e s e r v i c e s . 

I n June 2005, t h e B o a r d d e t e r m i n e d t h a t i t w o u l d o r g a n i z e 

a h e a l t h - c a r e a u t h o r i t y p u r s u a n t t o § 22-21-310 e t s e q . , A l a . 

Code 1975, t h e H e a l t h C a r e A u t h o r i t i e s A c t ( h e r e i n a f t e r " t h e 
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HCA A c t " ) . The p u r p o s e o f e s t a b l i s h i n g t h e H e a l t h C a r e 

A u t h o r i t y f o r B a p t i s t H e a l t h ( h e r e i n a f t e r " t h e A u t h o r i t y " ) was 

t o i m p r o v e t h e o v e r a l l e f f i c i e n c y o f t h e c l i n i c a l o p e r a t i o n s 

o f t h e f a c i l i t i e s t h a t w o u l d be owned by t h e A u t h o r i t y and 

a r r a n g e f o r f i n a n c i a l s u p p o r t o f t h e B o a r d ' s a c a d e m i c and 

r e s e a r c h m i s s i o n f r o m t h o s e o p e r a t i o n s . 

On June 28, 2005, t h e B o a r d a d o p t e d a r e s o l u t i o n 

a p p r o v i n g t h e i n c o r p o r a t i o n o f t h e A u t h o r i t y . T h a t same day, 

t h e B o a r d a p p r o v e d an a f f i l i a t i o n a g r e e m e n t , d a t e d J u l y 1, 

2005, between t h e B o a r d , UABHS, and B a p t i s t H e a l t h , w h i c h s e t 

f o r t h t h e g o a l s i n s u p p o r t o f c r e a t i n g t h e A u t h o r i t y . On J u l y 

1, 2005, t h e c e r t i f i c a t e o f i n c o r p o r a t i o n was f i l e d i n t h e 

T u s c a l o o s a C o u n t y P r o b a t e C o u r t . On A u g u s t 1, 2005, B a p t i s t 

H e a l t h t r a n s f e r r e d i t s t i t l e and i n t e r e s t i n i t s m e d i c a l 

f a c i l i t i e s and o t h e r a s s e t s t o t h e A u t h o r i t y . 

On S e p t e m b e r 3, 2005, L a u r e e D u r d e n E l l i s o n was t r e a t e d 

a t t h e emergency room o f B a p t i s t M e d i c a l C e n t e r E a s t 

( h e r e i n a f t e r "BMCE"), f o r m e r l y one p a r t o f B a p t i s t H e a l t h and 

a t t h e t i m e o f h e r t r e a t m e n t a p a r t o f t h e A u t h o r i t y . She was 

73 y e a r s o l d and s u f f e r e d f r o m a number o f c h r o n i c p r e e x i s t i n g 

m e d i c a l c o n d i t i o n s ( e . g . , r e s p i r a t o r y f a i l u r e , d i a b e t e s , 
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h y p e r t e n s i o n , c h r o n i c p a i n , g a s t r o i n t e s t i n a l b l e e d , and 

s t r o k e ) . The v i s i t was f o r e v a l u a t i o n a f t e r E l l i s o n had 

f a l l e n a t home, b u t , w h i l e she was i n t h e emergency room, 

E l l i s o n m e n t i o n e d t h a t she had a s o r e t h r o a t . The emergency-

room d o c t o r o r d e r e d a q u i c k s t r e p t o c o c c u s t e s t , w h i c h was 

n e g a t i v e . The exam and l a b r e s u l t s i n d i c a t e d t h a t E l l i s o n d i d 

n o t have an i n f e c t i o n , and a l l o t h e r t e s t s and X - r a y s were 

u n r e m a r k a b l e f o r i n j u r i e s c a u s e d by t h e f a l l , so E l l i s o n was 

d i s c h a r g e d f r o m t h e emergency room t o r e t u r n home. 

A f t e r E l l i s o n was r e l e a s e d , t h e l a b a t BMCE grew t h e 

c u l t u r e t a k e n f r o m t h e q u i c k s t r e p t o c o c c u s t e s t and d e t e c t e d 

t h e p r e s e n c e o f m e t h i c i l l i n - r e s i s t a n t s t a p h y l o c o c c u s a u r e u s 

( h e r e i n a f t e r "MRSA"). A l t h o u g h t h e l a b r e p o r t e d t h e r e s u l t s 

i n i t s e l e c t r o n i c m e d i c a l - r e c o r d s s y s t e m , t h e r e s u l t s were n o t 

r e p o r t e d d i r e c t l y t o E l l i s o n ' s t r e a t i n g p h y s i c i a n . 

Over t h e n e x t two months, E l l i s o n r e c e i v e d m e d i c a l 

t r e a t m e n t f o r o t h e r m e d i c a l c o n d i t i o n s , away f r o m BMCE, b u t 

d i d n o t c o m p l a i n o f a s o r e t h r o a t d u r i n g t h a t t i m e . Then on 

November 3, 2005, she r e t u r n e d t o BMCE's emergency room 

c o m p l a i n i n g o f a cough and m o d e r a t e t o s e v e r e r e s p i r a t o r y 

d i s t r e s s . E l l i s o n d i e d on November 8, 2005. 
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On May 25, 200 6, Kay E. D a v i s , as t h e e x e c u t r i x o f 

E l l i s o n ' s e s t a t e , f i l e d a c o m p l a i n t i n Montgomery C o u n t y , 

naming as a d e f e n d a n t " B a p t i s t H e a l t h d/b/a B a p t i s t M e d i c a l 

C e n t e r E a s t . " D a v i s l a t e r amended h e r o r i g i n a l c o m p l a i n t t o 

c o r r e c t t h e name o f t h e d e f e n d a n t as f o l l o w s : " H e a l t h c a r e 

A u t h o r i t y f o r B a p t i s t H e a l t h d/b/a B a p t i s t M e d i c a l C e n t e r 

E a s t , " a l s o known as "The H e a l t h c a r e A u t h o r i t y f o r B a p t i s t 

H e a l t h , an A f f i l i a t e o f UAB H e a l t h S y s t e m d/b/a B a p t i s t 

M e d i c a l C e n t e r E a s t . " B e f o r e t r i a l , t h e A u t h o r i t y a s s e r t e d 

t h a t i t was s u b j e c t t o t h e $100,000 s t a t u t o r y cap on damages 

a g a i n s t g o v e r n m e n t a l e n t i t i e s s e t o u t i n § 11-93-2, A l a . Code 

1975. 

A t t r i a l , D a v i s p r e s e n t e d t h e t e s t i m o n y o f e x p e r t 

w i t n e s s e s who c l a i m e d t h a t BMCE had b r e a c h e d t h e s t a n d a r d o f 

c a r e by n o t r e p o r t i n g i t s f i n d i n g o f MRSA d i r e c t l y t o 

E l l i s o n ' s d o c t o r and t h a t BMCE's f a i l u r e t o r e p o r t was t h e 

p r o x i m a t e c a u s e o f E l l i s o n ' s d e a t h , w h i c h t h e y o p i n e d was 

c a u s e d by MRSA pneumonia. The A u t h o r i t y o f f e r e d t h e t e s t i m o n y 

o f s e v e r a l e x p e r t w i t n e s s e s who t e s t i f i e d t h a t MRSA does n o t 

c a u s e a s o r e t h r o a t ; t h a t , b e c a u s e E l l i s o n was n o t s u f f e r i n g 

f r o m a t h r o a t i n f e c t i o n when t h e s t r e p t o c o c c u s c u l t u r e was 
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t a k e n , t h e s t a n d a r d o f c a r e d i d n o t r e q u i r e t h a t anyone be 

n o t i f i e d o f t h e p r e s e n c e o f MRSA, w h i c h i s p r e s e n t i n a l a r g e 

p a r t o f t h e p o p u l a t i o n w i t h o u t symptoms o r c o n s e q u e n c e s ; t h a t 

n o t i f y i n g E l l i s o n ' s d o c t o r o f t h e MRSA w o u l d n o t have c h a n g e d 

E l l i s o n ' s c o u r s e o f t r e a t m e n t ; and t h a t , i n any e v e n t , E l l i s o n 

d i e d o f c o n g e s t i v e h e a r t f a i l u r e u n r e l a t e d t o t h e MRSA, and 

no t o f MRSA pne u m o n i a . 

The j u r y r e t u r n e d a v e r d i c t f o r D a v i s i n t h e amount o f 

$3,200,000. A judgment was r e n d e r e d f o r D a v i s and a g a i n s t t h e 

A u t h o r i t y f o r t h a t amount. 

The A u t h o r i t y f i l e d a p o s t j u d g m e n t m o t i o n s e e k i n g a new 

t r i a l o r , i n t h e a l t e r n a t i v e , a r e m i t t i t u r o f t h e judgment 

f r o m $3,200,000 t o $100,000, t h e s t a t u t o r y cap f o r damages 

r e c o v e r a b l e a g a i n s t g o v e r n m e n t a l e n t i t i e s c o n t a i n e d i n § 1 1 ¬

93-2, w h i c h i t a r g u e d was a p p l i c a b l e t o t h e A u t h o r i t y u n d e r § 

2 2 - 2 1 - 3 1 8 ( a ) ( 2 ) , a p a r t o f t h e HCA A c t . On S e p t e m b e r 29, 

2009, t h e t r i a l c o u r t d e n i e d t h e A u t h o r i t y ' s p o s t j u d g m e n t 

m o t i o n , e x p r e s s l y h o l d i n g t h a t t h e A u t h o r i t y i s n o t e n t i t l e d 

t o have i t s damages c a p p e d a t $100,000 p u r s u a n t t o t h e 

s t a t u t e , and i t e n t e r e d a f i n a l judgment a g a i n s t t h e A u t h o r i t y 

f o r $3,200,000. S p e c i f i c a l l y , t h e t r i a l c o u r t s t a t e d : 
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" [ D a v i s ] p r e s e n t e d l e g a l l y - s u f f i c i e n t e v i d e n c e 
as t o e a c h e l e m e n t o f t h e c a u s e o f a c t i o n f o r 
m e d i c a l m a l p r a c t i c e , so t h e r e i s no m e r i t t o t h e 
d e f e n d a n t ' s renewed m o t i o n f o r judgment as a m a t t e r 
o f l a w . 

"The d e f e n d a n t o f f e r e d no e v i d e n c e i n s u p p o r t o f 
any g r o u n d f o r i t s m o t i o n f o r new t r i a l . T h i s C o u r t 
f i n d s t h a t t h e r e i s no m e r i t i n t h e c o n t e n t i o n s t h a t 
t h e j u r y ' s v e r d i c t was t h e p r o d u c t o f b i a s , p a s s i o n , 
o r p r e j u d i c e , o r t h a t i t was i n any way t a i n t e d by 
i r r e l e v a n t o r i n f l a m m a t o r y e v i d e n c e o r a rgument. 
B e c a u s e t h e r e was no e r r o r i n t h i s t r i a l , t h e r e i s , 
o f c o u r s e , a l s o no m e r i t t o t h e d e f e n d a n t ' s argument 
o f c u m u l a t i v e e r r o r as a g r o u n d f o r new t r i a l . 

"The d e f e n d a n t p l e a d s t h e $100,000 cap e n a c t e d 
i n 1987 and c o d i f i e d a t A l a . Code [1975,] § 6-5-547. 
T h a t s t a t u t e has been d e c l a r e d u n c o n s t i t u t i o n a l , and 
t h i s C o u r t i s bound by t h e p r e c e d e n t s o f t h e Alabama 
Supreme C o u r t . S i m i l a r l y , t h i s C o u r t i s bound by t h e 
a p p e l l a t e d e c i s i o n s t h a t have r e j e c t e d t h e 
d e f e n d a n t ' s c o n s t i t u t i o n a l a t t a c k s on A l a b a ma's 
c u r r e n t s y s t e m o f a s s e s s i n g damages i n w r o n g f u l 
d e a t h c a s e s . F u r t h e r m o r e , t h e r e a r e no o t h e r v a l i d 
g r o u n d s f o r r e m i t t i t u r i n t h i s c a s e , o r f o r 
a l t e r i n g , amending, o r v a c a t i n g t h e j u d g m e n t . The 
amount o f t h e v e r d i c t does n o t s h o c k t h e c o n s c i e n c e 
o f t h e C o u r t . 

"The o n l y s e r i o u s i s s u e p r e s e n t e d by t h e 
d e f e n d a n t ' s c o n s o l i d a t e d p o s t - j u d g m e n t m o t i o n i s i t s 
c o n t e n t i o n t h a t t h e $100,000 cap on damages 
e s t a b l i s h e d by A l a . Code [1975,] § 1 1 - 9 3 - 2 [ , ] ought 
t o a p p l y t o t h i s c a s e . T h i s C o u r t r e j e c t s t h a t 
argument on t h e g r o u n d t h a t t h i s d e f e n d a n t , The 
H e a l t h C a r e A u t h o r i t y f o r B a p t i s t H e a l t h , an 
A f f i l i a t e o f UAB H e a l t h S y s t e m , d/b/a B a p t i s t 
M e d i c a l C e n t e r E a s t , i s n o t a ' g o v e r n m e n t a l e n t i t y , ' 
w i t h i n t h e m e aning o f A l a . Code [1975,] § 11-93-
1 ( 1 ) . T h i s C o u r t i n t e r p r e t s t h e $100,000 cap t o 
a p p l y o n l y t o ' g o v e r n m e n t a l e n t i t i e s . ' S e c t i o n 11-
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93-2 p r o v i d e s t h a t ' [ t ] h e r e c o v e r y o f damages u n d e r 
any judgment a g a i n s t a g o v e r n m e n t a l e n t i t y s h a l l be 
l i m i t e d t o $100,000.00 .... S e c t i o n 1 1-93-1(1) 
d e f i n e s ' g o v e r n m e n t a l e n t i t y , ' as f o l l o w s ... : 

"'Any i n c o r p o r a t e d m u n i c i p a l i t y , any 
c o u n t y , and any d e p a r t m e n t , a g e n c y , b o a r d , 
o r c o m m i s s i o n o f any m u n i c i p a l i t y o r 
c o u n t y , m u n i c i p a l o r c o u n t y p u b l i c 
c o r p o r a t i o n s , and any s u c h i n s t r u m e n t a l i t y 
o r i n s t r u m e n t a l i t i e s a c t i n g j o i n t l y . 
" G o v e r n m e n t a l e n t i t y " s h a l l a l s o i n c l u d e 
c o u n t y p u b l i c s c h o o l b o a r d s , m u n i c i p a l 
p u b l i c s c h o o l b o a r d s and c i t y - c o u n t y s c h o o l 
b o a r d s when s u c h b o a r d s do n o t o p e r a t e as 
f u n c t i o n s o f t h e S t a t e o f A l a b a m a . 
" G o v e r n m e n t a l e n t i t y " s h a l l a l s o mean 
c o u n t y o r c i t y h o s p i t a l b o a r d s when s u c h 
b o a r d s a r e i n s t r u m e n t a l i t i e s o f t h e 
m u n i c i p a l i t y o r c o u n t y o r o r g a n i z e d 
p u r s u a n t t o a u t h o r i t y f r o m a m u n i c i p a l i t y 
o r c o u n t y . ' 

"The p a r t i e s a g r e e a b o u t t h i s h i s t o r i c a l 
b a c k g r o u n d : The H e a l t h C a r e A u t h o r i t i e s A c t o f 1982 
i s c o d i f i e d a t A l a . Code [1975,] §§ 22-21-310 
[ t h r o u g h ] -344. F o r o v e r 20 y e a r s , t h e s e e n t i t i e s 
c o u l d be f o r m e d o n l y by c o u n t i e s o r c i t i e s . T h u s, 
t h e r e was n e v e r much d o u b t a b o u t them b e i n g 
' g o v e r n m e n t a l e n t i t i e s . ' The p o s s i b i l i t y f o r B a p t i s t 
H e a l t h t o c l a i m t h e s t a t u s o f ' g o v e r n m e n t a l e n t i t y , ' 
and t h e p r o t e c t i o n o f t h e $100,000 c a p , was c r e a t e d 
by a 2003 amendment t o t h e [HCA] A c t . A l a . A c t 2003¬
249, p. 606, § I , added t h e p h r a s e ' e d u c a t i o n a l 
i n s t i t u t i o n , ' i n a d d i t i o n t o c o u n t i e s and 
m u n i c i p a l i t i e s , t o A l a . Code [1975,] §§ 2 2 -21-
3 1 1 ( a ) ( 1 ) , ( 4 ) , ( 1 0 ) , (13) and 3 1 3 ( a ) , ( a ) ( 1 ) , 
( a ) ( 3 ) b . The 2003 amendments p e r m i t t e d an 
' e d u c a t i o n a l i n s t i t u t i o n ' [ d e f i n e d as an A labama 
p u b l i c c o l l e g e o r u n i v e r s i t y ' t h a t o p e r a t e s a s c h o o l 
o f m e d i c i n e ' ] t o f o r m a ' h e a l t h c a r e a u t h o r i t y , ' i n 
a d d i t i o n t o c o u n t i e s and m u n i c i p a l i t i e s . Then, i n 
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J u l y 2005, B a p t i s t H e a l t h , a n o n p r o f i t , p r i v a t e , 
n o n - g o v e r n m e n t a l c o r p o r a t i o n , e n t e r e d i n t o an 
' A f f i l i a t i o n A g r e e m e n t ' w i t h The B o a r d o f T r u s t e e s 
o f t h e U n i v e r s i t y o f Alabama (an e d u c a t i o n a l 
i n s t i t u t i o n t h a t o p e r a t e s a m e d i c a l s c h o o l , commonly 
known as 'UAB'). 

" [ D a v i s ] d e n i e s t h a t t h e d e f e n d a n t was e v e r 
l e g a l l y and p r o p e r l y c o n v e r t e d i n t o a ' h e a l t h c a r e 
a u t h o r i t y . ' I t i s u n n e c e s s a r y f o r t h i s C o u r t t o 
r e a c h t h a t i s s u e , however, b e c a u s e , e v e n i f t h i s 
d e f e n d a n t i s a ' h e a l t h c a r e a u t h o r i t y , ' i t i s n o t a 
' g o v e r n m e n t a l e n t i t y ' f o r p u r p o s e s o f t h e $100,000 
c a p . T h a t i s , n o t e v e r y ' p u b l i c c o r p o r a t i o n ' o r 
e v e r y ' h e a l t h c a r e a u t h o r i t y ' i s n e c e s s a r i l y a 
' g o v e r n m e n t a l e n t i t y , ' w i t h i n t h e meaning o f A l a . 
Code [1975,] §§ 11-93-1 and -2. O n l y ' g o v e r n m e n t a l 
e n t i t i e s ' a r e g i v e n t h e b e n e f i t o f t h e $100,000 c a p . 

" D e f e n d a n t ' s s o l e argument f o r a p p l i c a t i o n o f 
t h e $100,000 cap t o i t i s b a s e d on A l a . Code [1975,] 
§ 2 2 - 2 1 - 3 1 8 ( a ) ( 2 ) , w h i c h g i v e s t h e a u t h o r i t y t h e 
p o w e r : 

"'To sue and be s u e d i n i t s own name 
i n c i v i l s u i t s and a c t i o n s , and t o d e f e n d 
s u i t s and a c t i o n s a g a i n s t i t , i n c l u d i n g 
s u i t s and a c t i o n s e x d e l i c t o and e x 
c o n t r a c t u , s u b j e c t , however, t o t h e 
p r o v i s i o n s o f C h a p t e r 93 o f T i t l e 11, w h i c h 
c h a p t e r i s h e r e b y made a p p l i c a b l e t o t h e 
a u t h o r i t y . ' 

" T h i s C o u r t r e j e c t s t h e d e f e n d a n t ' s 
i n t e r p r e t a t i o n o f t h i s s t a t u t e . I n i n t e r p r e t i n g § 
2 2 - 2 1 - 3 1 8 ( a ) ( 2 ) , i t i s i m p o r t a n t t o n o t e t h a t t h i s 
p r o v i s i o n d a t e s t o t h e o r i g i n a l [HCA] A c t , when o n l y 
c o u n t i e s o r m u n i c i p a l i t i e s c o u l d f o r m s u c h 
a u t h o r i t i e s and c o u n t i e s and c i t i e s were c l e a r l y 
' g o v e r n m e n t a l e n t i t i e s ' o t h e r w i s e s u b j e c t t o t h e 
$100,000 c a p . 
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" T h i s C o u r t f i n d s t h a t [ D a v i s ' s ] i n t e r p r e t a t i o n 
o f t h i s s t a t u t e i s t h e more l o g i c a l and p e r s u a s i v e . 
[ D a v i s ] c o n t e n d s t h a t a l l t h i s p r o v i s i o n means i s 
t h a t t h e $100,000 cap may a p p l y t o h e a l t h c a r e 
a u t h o r i t i e s , i f t h e cap c o u l d o t h e r w i s e a p p l y . T h a t 
i s , c o u n t i e s and c i t i e s , who a r e ' g o v e r n m e n t a l 
e n t i t i e s ' s u b j e c t t o t h e $100,000 c a p , do n o t l o s e 
t h a t p r o t e c t i o n by f o r m i n g a h e a l t h c a r e a u t h o r i t y . 
T h e r e f o r e , t h e i n t e n t and m e aning o f A l a . Code 
[1975,] § 2 2 - 2 1 - 3 1 8 ( a ) ( 2 ) [ , ] was t o p r e s e r v e t h e 
b e n e f i t o f t h e c a p , where i t o t h e r w i s e w o u l d a p p l y . 
The l e g i s l a t u r e , t h r o u g h § 2 2 - 2 1 - 3 1 8 ( a ) ( 2 ) , d i d n o t 
p u r p o r t t o e x t e n d t h e a p p l i c a t i o n o f t h e $100,000 
cap t o p r i v a t e , n o n - g o v e r n m e n t a l e n t i t i e s , e n t i t i e s 
t h a t o t h e r w i s e have no c l a i m t o t h e p r o t e c t i o n o f 
t h e cap s t a t u t e . T h i s C o u r t h o l d s t h a t t h e 
l e g i s l a t u r e d i d n o t i n t e n d t h a t e v e r y ' h e a l t h c a r e 
a u t h o r i t y ' w o u l d a u t o m a t i c a l l y be deemed t o be a 
' g o v e r n m e n t a l e n t i t y , ' w i t h i n t h e m e aning o f A l a . 
Code [1975,] §§ 11-93-1 and -2. 

"The $100,000 cap was e n a c t e d i n 1977 and 
c o d i f i e d a t A l a . Code [1975,] §§ 11-93-1 and -2. I t 
i s v e r y i m p o r t a n t t o n o t e t h a t §§ 11-93-1 and -2 
were n o t amended i n 1982, o r i n 2003, when t h e [HCA] 
A c t o f 1982 was amended t o add ' e d u c a t i o n a l 
i n s t i t u t i o n s . ' T h us, even i f t h e cap s t a t u t e i s 
' i n c o r p o r a t e d ' i n t o t h e [HCA] A c t [ v i a § 2 2 -21-
3 1 8 ( a ) ( 2 ) ] , t h e cap s t a t u t e i t s e l f s t i l l must 
p r o v i d e t h e s u b s t a n t i v e l i m i t a t i o n on damages i n 
f a v o r o f t h e p a r t i c u l a r d e f e n d a n t i n q u e s t i o n . The 
H e a l t h C a r e A u t h o r i t y f o r B a p t i s t H e a l t h , an 
A f f i l i a t e o f UAB H e a l t h S y stem, i s n o t a 
' g o v e r n m e n t a l e n t i t y , ' as d e f i n e d i n A l a . Code 
[1975,] § 1 1 - 9 3 - 1 ( 1 ) , e.g., b e c a u s e i t was n o t 
' o r g a n i z e d p u r s u a n t t o a u t h o r i t y f r o m a m u n i c i p a l i t y 
o r c o u n t y . ' The p l a i n m e aning o f § 1 1 - 9 3 - 1 ( 1 ) 
e x c l u d e s t h i s d e f e n d a n t f r o m t h e d e f i n i t i o n o f 
' g o v e r n m e n t a l e n t i t y . ' T h e r e i s n o t h i n g t o i n d i c a t e 
t h a t t h e l e g i s l a t u r e i n t e n d e d t h e $100,000 cap t o 
a p p l y t o e v e r y ' h e a l t h c a r e a u t h o r i t y , ' e ven t h o s e 
who a r e n o t t h e m s e l v e s ' g o v e r n m e n t a l e n t i t i e s . ' 
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"As n o t e d a bove, t h i s C o u r t ' s r e s o l u t i o n o f t h i s 
i s s u e does n o t r e q u i r e t h e C o u r t t o a d d r e s s o r r u l e 
on [ D a v i s ' s ] a l t e r n a t i v e c o n t e n t i o n -- t h e 
c o n t e n t i o n t h a t The H e a l t h C a r e A u t h o r i t y f o r 
B a p t i s t H e a l t h , an A f f i l i a t e o f UAB H e a l t h S y stem, 
i s n o t a v a l i d ' h e a l t h c a r e a u t h o r i t y . ' However, i n 
c a s e t h i s j u d g m e n t i s a p p e a l e d and i f t h e a p p e l l a t e 
c o u r t s h o u l d d i s a g r e e w i t h t h i s C o u r t ' s h o l d i n g , 
s t a t e d above, t h a t n o t e v e r y ' h e a l t h c a r e a u t h o r i t y ' 
i s n e c e s s a r i l y a ' g o v e r n m e n t a l e n t i t y , ' t h i s C o u r t , 
f o r t h e p o s s i b l e b e n e f i t o f t h e r e v i e w i n g a p p e l l a t e 
c o u r t , w i l l s t a t e i t s c o n d i t i o n a l r u l i n g on 
[ D a v i s ' s ] a l t e r n a t i v e a rgument. 

" I f i t were n e c e s s a r y f o r t h i s C o u r t t o d e c i d e 
t h e i s s u e , t h i s C o u r t w o u l d a g r e e w i t h [ D a v i s ] and 
f i n d t h a t The H e a l t h C a r e A u t h o r i t y f o r B a p t i s t 
H e a l t h , an A f f i l i a t e o f UAB H e a l t h S y stem, i s n o t a 
v a l i d ' h e a l t h c a r e a u t h o r i t y , ' w i t h i n t h e m e a n i n g o f 
t h e [HCA] A c t , a t l e a s t n o t f o r t h e p u r p o s e o f 
e n f o r c i n g t h e $100,000 c a p i n t e n d e d f o r g o v e r n m e n t a l 
e n t i t i e s . As one e x a m p l e , [ D a v i s ] p o i n t s o u t t h a t 
A l a . Code [1975,] § 2 2 - 2 1 - 3 3 9 [ , ] a p p e a r s t o r e q u i r e 
t h a t , when The H e a l t h C a r e A u t h o r i t y f o r B a p t i s t 
H e a l t h , an A f f i l i a t e o f UAB H e a l t h S y stem, 
u l t i m a t e l y d i s s o l v e s , i t s a s s e t s ' s h a l l ' r e v e r t t o 
a l o c a l g o v e r n m e n t a l e n t i t y ( c i t y o r c o u n t y ) o r t o 
an e d u c a t i o n a l i n s t i t u t i o n . B u t , i n a p p a r e n t 
c o n t r a d i c t i o n , t h e J u l y 2005 A f f i l i a t i o n A g r e e m e n t , 
a t § 3.3, on page 8, s t a t e s t h a t : 'Upon t e r m i n a t i o n , 
a l l a s s e t s o f t h e A u t h o r i t y w i l l be t r a n s f e r r e d t o 
B a p t i s t H e a l t h o r t o i t s d e s i g n e e ' T h i s C o u r t 
i s p e r s u a d e d b y [ D a v i s ' s ] c o n t e n t i o n t h a t , i f t h e 
d e f e n d a n t i n t h i s c a s e were t r u l y a ' g o v e r n m e n t a l 
e n t i t y , ' t h e n i t s a s s e t s w o u l d o b v i o u s l y be a r r a n g e d 
t o r e v e r t b a c k t o t h e g o v e r n m e n t , n o t t o some 
p r i v a t e e n t e r p r i s e (even i f t h a t p r i v a t e e n t e r p r i s e 
i s c a t e g o r i z e d f o r some p u r p o s e s as n o n p r o f i t ) . 

" F u r t h e r , [ D a v i s ] a p p e a r s t o t h i s C o u r t t o have 
t h e b e t t e r s i d e o f t h e argument when [ D a v i s ] 

11 



1090084 

c o n t e n d s t h a t t h e p l a i n l a n g u a g e o f t h e [HCA] A c t o f 
1982 (even as amended i n 2003) does n o t a p p e a r t o 
p e r m i t p r i v a t e e n t i t i e s t o become ' h e a l t h c a r e 
a u t h o r i t i e s . ' F o r e x a m p l e , A l a . Code [1975,] § 22-
21- 3 1 1 ( a ) ( 2 ) [ , ] d e f i n e s an ' a u t h o r i t y ' as a ' p u b l i c 
c o r p o r a t i o n , ' and B a p t i s t H e a l t h , i n J u n e 2005, was 
n o t a p u b l i c c o r p o r a t i o n . A l s o , A l a . Code [1975,] § 
22- 2 1 - 3 1 1 ( a ) ( 1 4 ) [ , ] d e f i n e s ' h e a l t h c a r e f a c i l i t i e s ' 
as b e i n g ' p u b l i c h o s p i t a l s , ' b u t B a p t i s t H e a l t h ' s 
f a c i l i t i e s do n o t a p p e a r t o be ' p u b l i c h o s p i t a l s , ' 
e.g., t h e y a r e n o t owned b y a f e d e r a l , s t a t e , o r 
l o c a l g o v e r n m e n t . A d d i t i o n a l l y , t h e [HCA] A c t 
a p p e a r s t o have no room f o r B a p t i s t H e a l t h b e c a u s e 
B a p t i s t i s n o t a ' p u b l i c h o s p i t a l c o r p o r a t i o n , ' as 
d e f i n e d by A l a . Code [1975,] § 2 2 - 2 1 - 3 1 1 ( a ) ( 2 1 ) , 
e.g., B a p t i s t H e a l t h , and t h e p u r p o r t e d H e a l t h C a r e 
A u t h o r i t y f o r B a p t i s t H e a l t h , [was] n o t o r g a n i z e d by 
any c o u n t y o r m u n i c i p a l i t y . 

" F i n a l l y , A l a . Code [1975,] § 2 2 - 2 1 - 3 1 2 [ , ] 
d e c l a r e s t h e l e g i s l a t i v e f i n d i n g s and i n t e n t o f t h e 
[HCA] A c t . T h i s C o u r t f i n d s t h a t t h e s e l e g i s l a t i v e 
s t a t e m e n t s c l e a r l y e x c l u d e any i n t e n t t o e v e r 
i n c l u d e any n o n g o v e r n m e n t a l e n t i t y l i k e B a p t i s t 
H e a l t h . F i r s t , t h e L e g i s l a t u r e ' d i s t i n g u i s h e d ' away 
c o m m u n i t y - n o n p r o f i t h o s p i t a l s f r o m t h e i n t e n t o f t h e 
[HCA] A c t , w h i c h d e s c r i b e s B a p t i s t H e a l t h . S e c o n d , 
B a p t i s t H e a l t h was n o t f u n d e d f r o m t a x e s . T h i r d , 
B a p t i s t H e a l t h a l r e a d y had a ' c o r p o r a t e s t r u c t u r e , ' 
and, as n o t e d a bove, B a p t i s t does n o t f i t t h e 
d e f i n i t i o n o f ' p u b l i c a l l y - o w n e d h o s p i t a l s ' o r 
' h e a l t h c a r e f a c i l i t i e s . ' L a s t l y , t h e p u r p o s e o f 
t h e [HCA] A c t i s t o f a c i l i t a t e o w n i n g and o p e r a t i n g 
' h e a l t h c a r e f a c i l i t i e s , ' w h i c h B a p t i s t i s n o t , 
e.g., b e c a u s e i t i s n o t a ' p u b l i c h o s p i t a l . ' A l l 
t h i s i s f u r t h e r p r o o f t h a t t h e A f f i l i a t i o n A greement 
o f J u l y 2005 meets n e i t h e r t h e l e t t e r n o r t h e s p i r i t 
o f t h e [HCA] A c t . I f t h i s i s s u e were n e c e s s a r y t o be 
d e c i d e d , t h i s C o u r t w o u l d h o l d t h a t t h e d e f e n d a n t i n 
t h i s c a s e c a n n o t be deemed t o be a ' h e a l t h c a r e 
a u t h o r i t y . ' T h us, t h e r e i s no f o u n d a t i o n f o r t h e 
d e f e n d a n t t o a s s e r t t h a t t h e $100,000 c a p a p p l i e s t o 
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i t . W h a t e v e r l e g a l e f f e c t , i f any, t h e J u l y 2005 
A f f i l i a t i o n A greement m i g h t have [ e . g . , v i s - a - v i s 
t h e p a r t i e s t o t h e a g r e e m e n t ] , i t c a n n o t be 
e f f e c t i v e o r e n f o r c e d by t h i s d e f e n d a n t a g a i n s t 
[ D a v i s ] t o cap t h i s j udgment a t $100,000. 

" [ D a v i s ' s ] t h i r d and f i n a l argument i s a 
c o n s t i t u t i o n a l a rgument. [The a t t o r n e y g e n e r a l was 
s e r v e d w i t h a c o p y o f D a v i s ' s b r i e f t h a t i n c l u d e d 
t h i s i s s u e . ] T h i s c o n s t i t u t i o n a l q u e s t i o n need n o t 
be a d d r e s s e d a t t h i s t i m e i n t h i s c a s e b e c a u s e t h i s 
C o u r t has r e s o l v e d t h e d e f e n d a n t ' s c o n s o l i d a t e d 
p o s t - j u d g m e n t m o t i o n on o t h e r , n o n - c o n s t i t u t i o n a l 
g r o u n d s . J u s t f o r i n f o r m a t i o n a l p u r p o s e s ( e . g . , f o r 
a r e v i e w i n g a p p e l l a t e c o u r t ) , t h i s C o u r t n o t e s f o r 
t h e r e c o r d t h a t [ D a v i s ' s ] c o n s t i t u t i o n a l argument i s 
t h a t A l a . Code [1975,] § 2 2 - 2 1 - 3 1 8 ( a ) ( 2 ) [ , ] w o u l d 
have t o be d e c l a r e d u n c o n s t i t u t i o n a l ( a t l e a s t i n 
p a r t , as a p p l i e d t o t h i s p l a i n t i f f by t h i s d e f e n d a n t 
i n t h i s c a s e ) i f t h i s C o u r t were t o a d o p t t h e 
d e f e n d a n t ' s c o n s t r u c t i o n o f A l a . Code [1975,] § 22-
2 1 - 3 1 8 ( a ) ( 2 ) . That i s , i f t h e Alabama L e g i s l a t u r e 
r e a l l y d i d i n t e n d f o r a l l ' h e a l t h c a r e a u t h o r i t i e s ' 
t o a u t o m a t i c a l l y become ' g o v e r n m e n t a l e n t i t i e s , ' f o r 
p u r p o s e s o f t h e $100,000 cap [ a s s u m i n g t h i s 
d e f e n d a n t i s a v a l i d ' h e a l t h c a r e a u t h o r i t y ' ] , t h e n 
t h a t i n t e n t w o u l d have t o be d e c l a r e d 
u n c o n s t i t u t i o n a l as a p p l i e d t o ' h e a l t h c a r e 
a u t h o r i t i e s ' t h a t a r e n o t t r u l y ' g o v e r n m e n t a l 
e n t i t i e s . ' A c c o r d i n g t o [ D a v i s ] t h e L e g i s l a t u r e can 
o n l y c o n s t i t u t i o n a l l y cap damages f o r S t a t e and 
l o c a l g o v e r n m e n t a l e n t i t i e s , and [ D a v i s ] a r g u e s t h a t 
t h i s d e f e n d a n t , an o t h e r w i s e p r i v a t e , non¬
g o v e r n m e n t a l e n t i t y , c a n n o t u t i l i z e t h e 
o r g a n i z a t i o n a l s t r u c t u r e o f a s t a t u t o r y ' h e a l t h c a r e 
a u t h o r i t y , ' t o c o n v e r t i t s e l f i n t o a ' g o v e r n m e n t a l 
e n t i t y ' t h a t has t h e b e n e f i t o f t h e $100,000 c a p . 
[ D a v i s ] a r g u e d , i n p a r t , t h a t : ' P r i o r t o 2005, 
B a p t i s t H e a l t h was n o t an arm o f t h e S t a t e o r a 
" l o c a l g o v e r n m e n t a l e n t i t y . " I t was n o t e n t i t l e d t o 
any k i n d o f i m m u n i t y o r cap on damages. By e n t e r i n g 
i n t o an " a f f i l i a t i o n " w i t h UAB, B a p t i s t H e a l t h d i d 
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n o t t r a n s f o r m i t s e l f i n t o a " g o v e r n m e n t a l e n t i t y . " 
T h a t i s , n o t e v e r y " p u b l i c c o r p o r a t i o n " i n Alabama 
i s a " g o v e r n m e n t a l e n t i t y " s u b j e c t t o t h e $100,000 
c a p . ' T h i s C o u r t d e t e r m i n e s t o deny e a c h p o s t -
judgment m o t i o n on n o n - c o n s t i t u t i o n a l g r o u n d s , b u t , 
f o r t h e r e c o r d , t h i s C o u r t n o t e s t h a t t h i s 
a l t e r n a t i v e c o n s t i t u t i o n a l argument was p r e s e n t e d by 
[ D a v i s ] . To r e i t e r a t e , IT IS HEREBY ORDERED THAT 
e a c h one o f t h e d e f e n d a n t ' s p o s t - j u d g m e n t m o t i o n s i s 
h e r e i n DENIED." 

(Emphasis o m i t t e d . ) 

The A u t h o r i t y t i m e l y a p p e a l e d . 

D i s c u s s i o n 

A t t h e o u t s e t , we n o t e t h a t t h e A u t h o r i t y a r g u e s on 

a p p e a l t h a t S t a t e i m m u n i t y u n d e r § 14, A l a . C o n s t . 1901, a l s o 

known as s o v e r e i g n i m m u n i t y , a c t s as a j u r i s d i c t i o n a l b a r i n 

t h i s c a s e . The A u t h o r i t y r a i s e s t h i s argument f o r t h e f i r s t 

t i m e on a p p e a l . T y p i c a l l y , an a p p e l l a t e c o u r t c a n n o t c o n s i d e r 

a r g u m e n t s r a i s e d f o r t h e f i r s t t i m e on a p p e a l . CSX T r a n s p . ,  

I n c . v. Day, 613 So. 2d 883, 884 ( A l a . 1 9 9 3 ) . However, " [ t ] h e 

a s s e r t i o n o f S t a t e i m m u n i t y c h a l l e n g e s t h e s u b j e c t - m a t t e r 

j u r i s d i c t i o n o f t h e c o u r t ; t h e r e f o r e , i t may be r a i s e d a t any 

t i m e by t h e p a r t i e s o r by a c o u r t ex mero motu." A t k i n s o n v.  

S t a t e , 986 So. 2d 408 , 411 ( A l a . 2 0 0 7 ) . " ' [ A ] n a c t i o n 

c o n t r a r y t o t h e S t a t e ' s i m m u n i t y i s an a c t i o n o v e r w h i c h t h e 

c o u r t s o f t h i s S t a t e l a c k s u b j e c t - m a t t e r j u r i s d i c t i o n . ' " E x 
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p a r t e A labama Dep't o f T r a n s p . , 978 So. 2d 17, 21 ( A l a . 

2 0 0 7 ) ( q u o t i n g L a r k i n s v. D e p a r t m e n t o f M e n t a l H e a l t h & M e n t a l  

R e t a r d a t i o n , 806 So. 2d 358, 363 ( A l a . 2 0 0 1 ) ) . T h e r e f o r e , we 

w i l l a d d r e s s w h e t h e r t h e A u t h o r i t y i s e n t i t l e d t o S t a t e 

i m m u n i t y . 

A b r i e f h i s t o r y o f t h e s t a t u t e s a l l o w i n g f o r t h e c r e a t i o n 

o f h e a l t h - c a r e a u t h o r i t i e s i s n e c e s s a r y . I n 1945, t h e 

l e g i s l a t u r e a u t h o r i z e d t h e c r e a t i o n o f p u b l i c h o s p i t a l 

a s s o c i a t i o n s by l o c a l g o v e r n i n g b o d i e s . T i t l e 22, A r t . 3 (now 

§ 22-21-50 e t s e q . , A l a . Code 1 9 7 5 ) . I n 1949, t h e l e g i s l a t u r e 

p r o v i d e d f o r t h e c r e a t i o n o f c o u n t y h o s p i t a l a s s o c i a t i o n s . 

T i t l e 22, A r t . 4 (now § 22-21-70 e t s e q . , A l a . Code 1 9 7 5 ) . I n 

1961, t h e l e g i s l a t u r e e n a c t e d T i t l e 22, A r t . 5 (now § 22-21¬

130 e t s e q . , A l a . Code 1 9 7 5 ) , t o a l l o w t h e c r e a t i o n o f 

m u n i c i p a l h o s p i t a l - b u i l d i n g a u t h o r i t i e s . I n 1975, t h e 

l e g i s l a t u r e e n a c t e d T i t l e 22, A r t . 6 (now § 22-21-170 e t s e q . , 

A l a . Code 1 9 7 5 ) , t o a u t h o r i z e t h e c r e a t i o n o f c o u n t y and 

m u n i c i p a l h o s p i t a l a u t h o r i t i e s . 

I n 1982, t h e l e g i s l a t u r e e n a c t e d t h e HCA A c t . S e c t i o n 

22-21-312 o f t h e HCA A c t p r o v i d e s f o r t h e c r e a t i o n o f h e a l t h -
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c a r e a u t h o r i t i e s as p u b l i c c o r p o r a t i o n s i n o r d e r t o e f f e c t u a t e 

i t s i n t e n t : 

"The L e g i s l a t u r e h e r e b y f i n d s and d e c l a r e s : 

"(1) T h a t p u b l i c l y - o w n e d (as 
d i s t i n g u i s h e d f r o m i n v e s t o r - o w n e d and 
c o m m u n i t y - n o n p r o f i t ) h o s p i t a l s and o t h e r 
h e a l t h c a r e f a c i l i t i e s f u r n i s h a 
s u b s t a n t i a l p a r t o f t h e i n d i g e n t and 
r e d u c e d - r a t e c a r e and o t h e r h e a l t h c a r e 
s e r v i c e s f u r n i s h e d t o r e s i d e n t s o f t h e 
s t a t e by h o s p i t a l s and o t h e r h e a l t h c a r e 
f a c i l i t i e s g e n e r a l l y ; 

"(2) That as a r e s u l t o f c u r r e n t 
s i g n i f i c a n t f i s c a l and b u d g e t a r y 
l i m i t a t i o n s o r r e s t r i c t i o n s , t h e s t a t e and 
t h e v a r i o u s c o u n t i e s , m u n i c i p a l i t i e s , and 
e d u c a t i o n a l i n s t i t u t i o n s t h e r e i n a r e no 
l o n g e r a b l e t o p r o v i d e , f r o m t a x e s and 
o t h e r g e n e r a l f u n d moneys, a l l t h e r e v e n u e s 
and f u n d s n e c e s s a r y t o o p e r a t e s u c h 
p u b l i c l y - o w n e d h o s p i t a l s and o t h e r h e a l t h 
c a r e f a c i l i t i e s a d e q u a t e l y and e f f i c i e n t l y ; 
and 

"(3) That t o e n a b l e s u c h p u b l i c l y -
owned h o s p i t a l s and o t h e r h e a l t h c a r e 
f a c i l i t i e s t o c o n t i n u e t o o p e r a t e 
a d e q u a t e l y and e f f i c i e n t l y , i t i s n e c e s s a r y 
t h a t t h e e n t i t i e s and a g e n c i e s o p e r a t i n g 
them have s i g n i f i c a n t l y g r e a t e r powers w i t h 
r e s p e c t t o h e a l t h c a r e f a c i l i t i e s t h a n now 
v e s t e d i n v a r i o u s p u b l i c h o s p i t a l o r 
h e a l t h - c a r e a u t h o r i t i e s and c o r p o r a t i o n s 
and t h e a b i l i t y t o p r o v i d e a c o r p o r a t e 
s t r u c t u r e somewhat more f l e x i b l e t h a n t h o s e 
now p r o v i d e d f o r i n e x i s t i n g l a w s r e l a t i n g 
t o t h e p u b l i c h o s p i t a l and h e a l t h - c a r e 
a u t h o r i t i e s . 
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" I t i s t h e r e f o r e t h e i n t e n t o f t h e L e g i s l a t u r e 
by t h e p a s s a g e o f t h i s a r t i c l e t o p r o m o t e t h e p u b l i c 
h e a l t h o f t h e p e o p l e o f t h e s t a t e (1) by a u t h o r i z i n g 
t h e s e v e r a l c o u n t i e s , m u n i c i p a l i t i e s , and 
e d u c a t i o n a l i n s t i t u t i o n s i n t h e s t a t e e f f e c t i v e l y t o 
f o r m p u b l i c c o r p o r a t i o n s whose c o r p o r a t e p u r p o s e 
s h a l l be t o a c q u i r e , own and o p e r a t e h e a l t h c a r e 
f a c i l i t i e s , and (2) by p e r m i t t i n g , w i t h t h e c o n s e n t 
o f t h e c o u n t i e s o r m u n i c i p a l i t i e s ( o r b o t h ) 
a u t h o r i z i n g t h e i r f o r m a t i o n , e x i s t i n g p u b l i c 
h o s p i t a l c o r p o r a t i o n s t o r e i n c o r p o r a t e h e r e u n d e r . To 
t h a t end, t h i s a r t i c l e i n v e s t s e a c h p u b l i c 
c o r p o r a t i o n so o r g a n i z e d o r r e i n c o r p o r a t e d h e r e u n d e r 
w i t h a l l p owers t h a t may be n e c e s s a r y t o e n a b l e i t 
t o a c c o m p l i s h i t s c o r p o r a t e p u r p o s e s and s h a l l be 
l i b e r a l l y c o n s t r u e d i n c o n f o r m i t y w i t h s a i d i n t e n t . " 

A 2003 amendment t o t h e HCA A c t added t h e l a n g u a g e 

" e d u c a t i o n a l i n s t i t u t i o n s " t o a l l o w a p u b l i c c o l l e g e o r 

u n i v e r s i t y e s t a b l i s h e d u n d e r t h e A l a bama C o n s t i t u t i o n t h a t 

o p e r a t e s a s c h o o l o f m e d i c i n e t o e s t a b l i s h a h e a l t h - c a r e 

a u t h o r i t y . 

I t s h o u l d be n o t e d t h a t u n t i l 1975 c i t y and c o u n t y 

h o s p i t a l s , as w e l l as t h e c i t y o r c o u n t y t h a t e s t a b l i s h e d 

them, e n j o y e d a l m o s t a b s o l u t e g o v e r n m e n t a l i m m u n i t y f r o m c i v i l 

l i a b i l i t y . See Thompson v. D r u i d C i t y Hosp. Bd., 27 9 A l a . 

314, 184 So. 2d 825 ( 1 9 6 6 ) ( h o l d i n g t h a t a h o s p i t a l b o a r d , 

c r e a t e d by l o c a l l a w as an a g e n c y o f t h e c o u n t y and c i t y t o 

c o n s t r u c t and o p e r a t e a p u b l i c h o s p i t a l m a i n l y f o r c h a r i t y , 

was a p u b l i c a g e n c y immune f r o m l i a b i l i t y f o r t h e n e g l i g e n c e 
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o f i t s o f f i c e r s and e m p l o y e e s and t h a t t h e p r o c u r e m e n t o f 

l i a b i l i t y - i n s u r a n c e c o v e r a g e by t h e b o a r d d i d n o t a f f e c t s u c h 

i m m u n i t y ) ; C l a r k v. M o b i l e C o u n t y Hosp. Bd., 275 A l a . 26, 151 

So. 2d 750 ( 1 9 6 3 ) ( h o l d i n g t h a t t h e c o u n t y h o s p i t a l b o a r d was 

a p u b l i c a g e n c y p e r f o r m i n g g o v e r n m e n t a l f u n c t i o n and was 

immune f r o m s u i t by p a y i n g p a t i e n t f o r i n j u r i e s a l l e g e d l y 

s u f f e r e d by him as a r e s u l t o f t h e n e g l i g e n c e o f a g e n t s , 

s e r v a n t s , o r e m p l o y e e s o f t h e b o a r d ) ; L a n e y v. J e f f e r s o n  

C o u n t y , 24 9 A l a . 612, 32 So. 2d 542 (1 947) ( h o l d i n g t h a t t h e 

g e n e r a l p r o v i s i o n t h a t a c o u n t y i s a c o r p o r a t e body w i t h power 

t o sue and be s u e d does n o t d e p r i v e a c o u n t y o f t h e i m m u n i t y 

f r o m s u i t b a s e d on n e g l i g e n c e so l o n g i t i s engaged i n 

g o v e r n m e n t a l f u n c t i o n s ) ; Moore v. W a l k e r C o u n t y , 236 A l a . 688, 

185 So. 175 ( 1 9 3 8 ) ( h o l d i n g t h a t t h e a c t a u t h o r i z i n g and 

empowering a c o u n t y t o e q u i p , own, and o p e r a t e a h o s p i t a l 

nowhere makes t h e c o u n t y s u b j e c t t o s u i t f o r any i n j u r i e s 

p a t i e n t s s u f f e r by r e a s o n o f t h e n e g l i g e n c e o f t h e o f f i c e r s , 

a g e n t s , o r s e r v a n t s e n t r u s t e d w i t h t h e o p e r a t i o n and 

management o f t h e h o s p i t a l ) . 

I n 1975, t h i s C o u r t i s s u e d two o p i n i o n s t h a t a b o l i s h e d 

t h e d o c t r i n e o f g o v e r n m e n t a l i m m u n i t y f o r m u n i c i p a l i t i e s and 
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c o u n t i e s , i n c l u d i n g i m m u n i t y f o r t h e p u b l i c h o s p i t a l s t h e y 

o p e r a t e : J a c k s o n v. C i t y o f F l o r e n c e , 294 A l a , 592, 320 So. 

2d 68 ( 1 9 7 5 ) , and L o r e n c e v. H o s p i t a l Bd. o f Morgan C o u n t y , 

294 A l a . 614, 320 So. 2d 631 ( 1 9 7 5 ) . I n J a c k s o n , J a c k s o n s u e d 

t h e C i t y o f F l o r e n c e and s e v e r a l o f i t s p o l i c e o f f i c e r s f o r 

damages b a s e d on i n j u r i e s he a l l e g e d t h e c i t y ' s o f f i c e r s had 

n e g l i g e n t l y i n f l i c t e d on him d u r i n g and a f t e r h i s a r r e s t . 

J a c k s o n a s k e d t h i s C o u r t t o r e v i e w i t s p r e v i o u s i n t e r p r e t a t i o n 

o f t h e s t a t u t e now c o d i f i e d § 11-47-190, A l a . Code 1975. T h i s 

C o u r t a c k n o w l e d g e d t h a t , b a s e d on t h e p l a i n l a n g u a g e o f t h e 

s t a t u t e , t h e l e g i s l a t u r e had a b r o g a t e d t o r t i m m u n i t y f o r 

m u n i c i p a l i t i e s t o t h e e x t e n t t h a t t h e a l l e g e d w r o n g f u l a c t s 

o c c u r r e d " t h r o u g h t h e n e g l e c t , c a r e l e s s n e s s , o r u n s k i l l f u l n e s s 

o f ... some a g e n t , o f f i c e r o r e mployee o f t h e m u n i c i p a l i t y 

e n gaged i n work t h e r e f o r and w h i l e a c t i n g i n t h e l i n e o f h i s 

o r h e r d u t y § 11-47-190. The J a c k s o n C o u r t 

" r e c o g n i z e [ d ] t h e a u t h o r i t y o f t h e l e g i s l a t u r e t o e n t e r t h e 

e n t i r e f i e l d , and f u r t h e r r e c o g n i z e [ d ] i t s s u p e r i o r p o s i t i o n 

t o p r o v i d e w i t h p r o p e r l e g i s l a t i o n any l i m i t a t i o n s o r 

p r o t e c t i o n s i t deem[ed] n e c e s s a r y . " 294 A l a . a t 600, 320 So. 

2d a t 75. 
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I n L o r e n c e , t h e i s s u e o f g o v e r n m e n t a l i m m u n i t y i n t h e 

c o n t e x t o f a c o u n t y h o s p i t a l was p r e s e n t e d . The C o u r t 

d i s c u s s e d n o t o n l y T i t . 22, § 2 0 4 ( 2 4 ) , Code o f A l a . 1940 

(Recomp. 1958)(now § 22-21-77, A l a . Code 1 9 7 5 ) , t h a t a l l o w e d 

a c o u n t y h o s p i t a l b o a r d " t o sue and be s u e d and t o d e f e n d 

s u i t s a g a i n s t i t , " b u t a l s o T i t . 12, §§ 3 and 115, and T i t . 

7, § 96, Code o f A l a . 1940 (Recomp. 1958)(now § 11-1-2, § 11¬

12-5, and § 6-5-20, r e s p e c t i v e l y ) , p e r m i t t i n g t h e c o u n t y " t o 

sue o r be s u e d " and p r o v i d i n g f o r t h e c l a i m p r o c e d u r e b e f o r e 

b r i n g i n g s u i t . The C o u r t s t a t e d , h owever, t h a t t h e i s s u e o f 

a c o u n t y ' s g e n e r a l l i a b i l i t y was n o t b e f o r e t h e C o u r t and t h a t 

what was b e f o r e i t was t h e i m m u n i t y o f a c o u n t y h o s p i t a l 

b o a r d , and i t h e l d t h a t b e c a u s e t h e s t a t u t e a u t h o r i z i n g t h e 

c r e a t i o n o f t h e b o a r d s e x p r e s s l y p r o v i d e d f o r s u i t s a g a i n s t 

them, c o u n t y h o s p i t a l b o a r d s no l o n g e r had i m m u n i t y f r o m t o r t 

a c t i o n s . I n Cook v. C o u n t y o f S t . C l a i r , 384 So. 2d 1 ( A l a . 

1 9 8 0 ) , t h e C o u r t c l a r i f i e d t h e i m p l i c a t i o n i n i t s h o l d i n g i n 

L o r e n c e , h o l d i n g t h a t c o u n t i e s and c o u n t y c o m m i s s i o n e r s a r e 

s u b j e c t t o s u i t i n t o r t u n d e r § 11-1-2. 

I t i s c l e a r t h a t h e a l t h - c a r e a u t h o r i t i e s c r e a t e d by a 

c o u n t y o r c i t y no l o n g e r have S t a t e i m m u n i t y and a r e s u b j e c t 
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t o t h e $100,000 s t a t u t o r y cap o f § 11-93-2. However, w h e t h e r 

a h e a l t h - c a r e a u t h o r i t y c r e a t e d by a s t a t e e d u c a t i o n a l 

i n s t i t u t i o n i s e n t i t l e d t o S t a t e i m m u n i t y i s a q u e s t i o n o f 

f i r s t i m p r e s s i o n . 

I n t h e p r e s e n t c a s e , t h e B o a r d c r e a t e d a h e a l t h - c a r e 

a u t h o r i t y . I n a c c o r d a n c e w i t h t h e 2003 amendment t o t h e HCA 

A c t , t h e B o a r d a d o p t e d a r e s o l u t i o n o r g a n i z i n g a h e a l t h - c a r e 

a u t h o r i t y . S e c t i o n 22-21-312, s e t t i n g o u t t h e l e g i s l a t u r e ' s 

i n t e n t i o n s i n c r e a t i n g t h e HCA A c t , p r o v i d e s t h a t t h e HCA A c t 

i s t o "promote t h e p u b l i c h e a l t h o f t h e p e o p l e o f t h e s t a t e 

(1) by a u t h o r i z i n g ... e d u c a t i o n a l i n s t i t u t i o n s i n t h e s t a t e 

e f f e c t i v e l y t o f o r m p u b l i c c o r p o r a t i o n s whose c o r p o r a t e 

p u r p o s e s h a l l be t o a c q u i r e , own and o p e r a t e h e a l t h c a r e 

f a c i l i t i e s . " 

The HCA A c t d e f i n e s an " a u t h o r i t y " as a " p u b l i c 

c o r p o r a t i o n o r g a n i z e d , and any p u b l i c h o s p i t a l c o r p o r a t i o n 

r e i n c o r p o r a t e d , p u r s u a n t t o t h e p r o v i s i o n s h e r e o f . " § 2 2 -21-

3 1 1 ( a ) ( 2 ) . The B o a r d a l s o e n t e r e d i n t o an a f f i l i a t i o n 

a g reement w i t h B a p t i s t H e a l t h , p u r s u a n t t o w h i c h B a p t i s t 

H e a l t h ' s a s s e t s w o u l d be t r a n s f e r r e d t o t h e A u t h o r i t y . The 

c e r t i f i c a t e o f i n c o r p o r a t i o n f o r t h e A u t h o r i t y was f i l e d i n 
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t h e T u s c a l o o s a C o u n t y P r o b a t e C o u r t and p r o v i d e d , among o t h e r 

t h i n g s , t h a t s u b j e c t t o t h e a f f i l i a t i o n a g r e e m e n t , t h e 

A u t h o r i t y s h a l l have and may e x e r c i s e a l l t h e powers and 

a u t h o r i t y s e t o u t i n t h e HCA A c t . 

D a v i s a r g u e s t h a t t h e A u t h o r i t y i s n o t a v a l i d l y c r e a t e d 

h e a l t h - c a r e a u t h o r i t y b e c a u s e , she a r g u e s , t h e HCA A c t does 

n o t a u t h o r i z e t h e A u t h o r i t y t o a c q u i r e p r i v a t e h o s p i t a l s and 

t h e a f f i l i a t i o n a greement between t h e A u t h o r i t y and B a p t i s t 

H e a l t h v i o l a t e s t h e HCA A c t . 

S e c t i o n 22-21-312, A l a . Code 1975, a u t h o r i z e s c e r t a i n 

e d u c a t i o n a l i n s t i t u t i o n s " t o f o r m p u b l i c c o r p o r a t i o n s whose 

c o r p o r a t e p u r p o s e s h a l l be t o a c q u i r e , own and o p e r a t e h e a l t h 

c a r e f a c i l i t i e s . " S e c t i o n 2 2 - 2 1 - 3 1 1 ( a ) ( 1 4 ) , A l a . Code 1975, 

d e f i n e s " h e a l t h c a r e f a c i l i t y " a s : 

" H e a l t h c a r e f a c i l i t i e s . G e n e r a l l y , any one o r more 
b u i l d i n g s o r f a c i l i t i e s w h i c h s e r v e t o p r o m o t e t h e 
p u b l i c h e a l t h , e i t h e r by p r o v i d i n g p l a c e s o r 
f a c i l i t i e s f o r t h e d i a g n o s i s , t r e a t m e n t , c a r e , c u r e 
o r c o n v a l e s c e n c e o f s i c k , i n j u r e d , p h y s i c a l l y 
d i s a b l e d o r h a n d i c a p p e d , m e n t a l l y i l l , r e t a r d e d o r 
d i s t u r b e d p e r s o n s , o r f o r t h e p r e v e n t i o n o f s i c k n e s s 
and d i s e a s e , o r f o r t h e c a r e , t r e a t m e n t and 
r e h a b i l i t a t i o n o f a l c o h o l i c s , o r f o r t h e c a r e o f 
e l d e r l y p e r s o n s , o r f o r r e s e a r c h w i t h r e s p e c t t o any 
o f t h e f o r e g o i n g , i n c l u d i n g , w i t h o u t l i m i t i n g t h e 
g e n e r a l i t y o f t h e f o r e g o i n g : 
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" a . P u b l i c h o s p i t a l s o f a l l t y p e s , 
p u b l i c c l i n i c s , s a n i t o r i a , p u b l i c h e a l t h 
c e n t e r s and r e l a t e d p u b l i c h e a l t h 
f a c i l i t i e s , s u c h as m e d i c a l o r d e n t a l 
f a c i l i t i e s , l a b o r a t o r i e s , o u t - p a t i e n t 
d e p a r t m e n t s , e d u c a t i o n a l f a c i l i t i e s , 
n u r s e s ' homes and n u r s e s ' t r a i n i n g 
f a c i l i t i e s , d o r m i t o r i e s o r r e s i d e n c e s f o r 
h o s p i t a l p e r s o n n e l o r s t u d e n t s , o t h e r 
e m p l o y e e - r e l a t e d f a c i l i t i e s , and c e n t r a l 
s e r v i c e f a c i l i t i e s o p e r a t e d i n c o n n e c t i o n 
w i t h p u b l i c h o s p i t a l s and o t h e r f a c i l i t i e s 
( s u c h a s , f o r e x a m p l e , g i f t and f l o w e r 
s h o p s , c a f e and c a f e t e r i a f a c i l i t i e s and 
t h e l i k e ) a n c i l l a r y t o p u b l i c h o s p i t a l s ; 

"b. R e t i r e m e n t homes, n u r s i n g homes, 
c o n v a l e s c e n t homes, a p a r t m e n t b u i l d i n g s , 
d o r m i t o r y o r d o m i c i l i a r y f a c i l i t i e s , 
r e s i d e n c e s o r s p e c i a l c a r e f a c i l i t i e s f o r 
t h e h o u s i n g and c a r e o f e l d e r l y p e r s o n s o r 
o t h e r p e r s o n s r e q u i r i n g s p e c i a l c a r e ; 

" c . A p p u r t e n a n t b u i l d i n g s and o t h e r 
f a c i l i t i e s : 

" 1 . To p r o v i d e o f f i c e s f o r 
p e r s o n s engaged i n t h e d i a g n o s i s , 
t r e a t m e n t , c a r e , o r c u r e o f 
d i s e a s e d , s i c k , o r i n j u r e d 
p e r s o n s , o r i n p r e v e n t i v e 
m e d i c i n e , o r i n t h e p r a c t i c e o f 
d e n t i s t r y ; o r 

"2. To house o r s e r v i c e 
e q u i p m e n t u s e d f o r t h e d i a g n o s i s , 
t r e a t m e n t , c a r e o r c u r e o f 
d i s e a s e d , s i c k , o r i n j u r e d 
p e r s o n s , o r i n p r e v e n t i v e 
m e d i c i n e , o r i n t h e p r a c t i c e o f 
d e n t i s t r y , o r t h e r e c o r d s o f s u c h 
d i a g n o s i s , t r e a t m e n t , c a r e , c u r e 

23 



1090084 

o r p r a c t i c e o r r e s e a r c h w i t h 
r e s p e c t t o any o f t h e f o r e g o i n g ; 

"d. P a r k i n g a r e a s , p a r k i n g d e c k s , 
f a c i l i t i e s , b u i l d i n g s and s t r u c t u r e s 
a p p u r t e n a n t t o any o f t h e f o r e g o i n g ; 

"e. A m b u l a n c e , h e l i c o p t e r , and o t h e r 
s i m i l a r f a c i l i t i e s and s e r v i c e s f o r t h e 
t r a n s p o r t a t i o n o f s i c k o r i n j u r e d p e r s o n s ; 
and 

" f . M a c h i n e r y , e q u i p m e n t , f u r n i t u r e , 
and f i x t u r e s u s e f u l o r d e s i r a b l e i n t h e 
o p e r a t i o n o f any o f t h e f o r e g o i n g . " 

The d e f i n i t i o n o f h e a l t h - c a r e f a c i l i t y i n t h e HCA A c t 

s p e c i f i c a l l y i n c l u d e s p u b l i c h o s p i t a l s and t h e n l i s t s s e v e r a l 

t y p e s o f p u b l i c h o s p i t a l s " w i t h o u t l i m i t i n g t h e g e n e r a l i t y " o f 

t h e p r e c e d i n g d e f i n i t i o n o f h e a l t h - c a r e f a c i l i t y . The 

o m i s s i o n o f " p r i v a t e " h o s p i t a l f r o m t h e d e f i n i t i o n does n o t 

mean t h a t t h e l e g i s l a t u r e i n t e n d e d t h a t h e a l t h - c a r e 

a u t h o r i t i e s c o u l d p u r c h a s e o n l y p u b l i c h o s p i t a l s . We a g r e e 

w i t h t h e r e a s o n i n g o f t h e U n i t e d S t a t e s C o u r t o f A p p e a l s f o r 

t h e E l e v e n t h C i r c u i t i n Askew v. DCH R e g i o n a l H e a l t h C a r e 

A u t h o r i t y , 995 F.2d 1033 ( 1 1 t h C i r . 1 9 9 3 ) , r e g a r d i n g t h e 

h e a l t h - c a r e a u t h o r i t y ' s p u r c h a s e o f a p r i v a t e h o s p i t a l . I n 

Askew, t h e p l a i n t i f f s b r o u g h t an a n t i t r u s t a c t i o n a g a i n s t a 

h e a l t h - c a r e a u t h o r i t y t o p r e v e n t t h e a u t h o r i t y f r o m 
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c o m p l e t i n g i t s a c q u i s i t i o n o f a p r i v a t e h o s p i t a l i n t h e same 

r e g i o n . The E l e v e n t h C i r c u i t h e l d t h a t t h e h e a l t h - c a r e 

a u t h o r i t y q u a l i f i e d as a " p o l i t i c a l s u b d i v i s i o n o f t h e s t a t e " 

f o r t h e p u r p o s e s o f a n t i t r u s t i m m u n i t y . The c o u r t went on t o 

a d d r e s s t h e p l a i n t i f f s ' argument t h a t a h e a l t h - c a r e a u t h o r i t y 

c o u l d n o t a c q u i r e a p r i v a t e h o s p i t a l b e c a u s e , t h e y a r g u e d , a 

h e a l t h - c a r e f a c i l i t y u n d e r t h e d e f i n i t i o n i n § 22-21-311 o f 

t h e HCA A c t means a " p u b l i c l y owned" h o s p i t a l as o p p o s e d t o a 

" p r i v a t e l y owned" h o s p i t a l : 

" P l a i n t i f f s ' argument i s i n c o n s i s t e n t w i t h a 
common s e n s e r e a d i n g o f t h e s t a t u t e . The l e g i s l a t u r e 
c l e a r l y s t a t e d t h a t , i n i t s v i e w , p u b l i c l y - o w n e d 
h o s p i t a l s p l a y e d a v e r y s i g n i f i c a n t r o l e i n 
p r o v i d i n g h e a l t h c a r e t o t h e p o o r . By e s t a b l i s h i n g 
p u b l i c h e a l t h c a r e a u t h o r i t i e s , i t s o u g h t t o enhance 
t h e amount and q u a l i t y o f s e r v i c e f o r Alabama's 
p o o r . I f DCH c o u l d o n l y p u r c h a s e o t h e r p u b l i c l y -
owned h o s p i t a l s , t h e o v e r a l l number o f p u b l i c l y -
owned f a c i l i t i e s w o u l d n o t i n c r e a s e and s e r v i c e t o 
t h e d i s a d v a n t a g e d w o u l d r e m a i n t h e same. To t h e 
c o n t r a r y , by p u r c h a s i n g [a p r i v a t e l y owned 
h o s p i t a l ] , DCH has i n c r e a s e d t h e number o f p u b l i c l y -
owned h o s p i t a l s i n t h e T u s c a l o o s a a r e a , has e x p a n d e d 
i t s a b i l i t y t o s e r v e i n d i g e n t c a r e needs i n t h e 
r e g i o n , and has e n h a n c e d i t s a b i l i t y t o p r o v i d e 
i n d i g e n t and r e d u c e d - r a t e c a r e a t i t s e x i s t i n g 
f a c i l i t i e s . T h i s i s e n t i r e l y c o n s i s t e n t w i t h what 
t h e A labama l e g i s l a t u r e a u t h o r i z e d DCH t o do." 

995 F.2d a t 1040. 
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D a v i s a s s e r t s t h a t t h e a f f i l i a t i o n a greement between t h e 

B o a r d and B a p t i s t H e a l t h p r o v i d e s t h a t upon t e r m i n a t i o n o f t h e 

a greement t h e a s s e t s o f t h e A u t h o r i t y w i l l be t r a n s f e r r e d t o 

B a p t i s t H e a l t h o r i t s d e s i g n e e . D a v i s a r g u e s t h a t t h i s 

p r o v i s i o n o f t h e a f f i l i a t i o n a greement c o n f l i c t s w i t h § 22-21¬

339, A l a . Code 1975, w h i c h p r o v i d e s t h a t upon d i s s o l u t i o n o f 

a h e a l t h - c a r e a u t h o r i t y f o r m e d p u r s u a n t t o t h e HCA A c t t h e 

a s s e t s r e v e r t t o t h e l o c a l g o v e r n m e n t a l e n t i t y o r t h e 

e d u c a t i o n a l i n s t i t u t i o n t h a t c r e a t e d t h e a u t h o r i t y . D a v i s 

a l s o c o n t e n d s t h a t t h e s p e c i f i c p r o v i s i o n i n t h e A u t h o r i t y ' s 

a r t i c l e s o f i n c o r p o r a t i o n t h a t p r o v i d e s t h a t t h e A u t h o r i t y i s 

o b l i g a t e d u n d e r t h e a f f i l i a t i o n a greement t o r e c o n v e y a s s e t s 

t o B a p t i s t H e a l t h l i k e w i s e v i o l a t e s § 22-21-339. 

S e c t i o n 22-21-339 p r e s c r i b e s t h e manner i n w h i c h a 

h e a l t h - c a r e a u t h o r i t y f o r m e d u n d e r t h e HCA A c t i s d i s s o l v e d . 

S e c t i o n 22-21-339 p r o v i d e s : 

"At any t i m e when t h e a u t h o r i t y does n o t have 
any s e c u r i t i e s o u t s t a n d i n g and when t h e r e s h a l l be 
no o t h e r o b l i g a t i o n s assumed by t h e a u t h o r i t y t h a t 
a r e t h e n o u t s t a n d i n g , t h e b o a r d may a d o p t a 
r e s o l u t i o n ... d e c l a r i n g t h a t t h e a u t h o r i t y s h a l l be 
d i s s o l v e d . ... [ I ] n t h e e v e n t t h a t i t owns any 
a s s e t s o r p r o p e r t y a t t h e t i m e o f t h e d i s s o l u t i o n , 
t h e t i t l e t o i t s a s s e t s and p r o p e r t y ... s h a l l ... 
v e s t i n one o r more c o u n t i e s , m u n i c i p a l i t i e s , o r 
e d u c a t i o n a l i n s t i t u t i o n s i n s u c h manner and 
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i n t e r e s t s as may be p r o v i d e d i n t h e ... c e r t i f i c a t e 
o f i n c o r p o r a t i o n . " 

The a f f i l i a t i o n a greement between t h e B o a r d and B a p t i s t 

H e a l t h a c c o m p l i s h e s t h e p u r p o s e o f t h e management agreement 

between B a p t i s t H e a l t h and UABHS, w i t h t h e s t a t e d g o a l o f " ( i ) 

p r o v i d i n g c o m m u n i t y - b a s e d h e a l t h c a r e i n t h e Montgomery a r e a ; 

( i i ) p r o m o t i n g e f f i c i e n c y and q u a l i t y i n t h e d e l i v e r y o f 

h e a l t h c a r e s e r v i c e s t o t h e p e o p l e o f t h e s t a t e o f A l a b a m a ; 

and ( i i i ) s u p p o r t i n g t h e a c a d e m i c and r e s e a r c h m i s s i o n o f t h e 

[ B o a r d and UABHS] w i t h r e s p e c t t o h e a l t h c a r e s e r v i c e s and 

s c i e n c e o f m e d i c i n e . " I n t h e a f f i l i a t i o n a g r e e m e n t , t h e 

p a r t i e s e x p r e s s l y r e c o g n i z e t h a t t h e B o a r d has t h e power u n d e r 

t h e HCA A c t t o o r g a n i z e a h e a l t h - c a r e a u t h o r i t y and t h a t s u c h 

an a u t h o r i t y w o u l d be c r e a t e d t o t a k e p o s s e s s i o n o f and t o 

o p e r a t e B a p t i s t H e a l t h ' s a s s e t s d u r i n g t h e t e r m o f t h e 

a f f i l i a t i o n a g r e e m e n t . 

By t h e s e p a r a t e a c t o f c r e a t i n g a h e a l t h - c a r e a u t h o r i t y , 

t h e B o a r d f o r m e d a p u b l i c c o r p o r a t i o n u n d e r t h e HCA A c t , 

p r o v i d i n g f i n a n c i a l b e n e f i t s and o t h e r p o w e r s , s u c h as e m i n e n t 

domain and an e x e m p t i o n f r o m c e r t a i n t a x a t i o n . S e c t i o n 22-21¬

318 p r o v i d e s , i n p e r t i n e n t p a r t : 
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"(a ) I n a d d i t i o n t o a l l o t h e r powers g r a n t e d 
e l s e w h e r e i n t h i s a r t i c l e , and s u b j e c t t o t h e 
e x p r e s s p r o v i s i o n s o f i t s c e r t i f i c a t e o f 
i n c o r p o r a t i o n , an a u t h o r i t y s h a l l have t h e f o l l o w i n g 
p o w e r s , t o g e t h e r w i t h a l l powers i n c i d e n t a l t h e r e t o 
o r n e c e s s a r y t o t h e d i s c h a r g e t h e r e o f i n c o r p o r a t e 
f o r m : 

f i 

"(5) To a c q u i r e , c o n s t r u c t , 
r e c o n s t r u c t , e q u i p , e n l a r g e , e x p a n d , a l t e r , 
r e p a i r , i m p r o v e , m a i n t a i n , e q u i p , f u r n i s h 
and o p e r a t e h e a l t h c a r e f a c i l i t i e s a t s u c h 
p l a c e o r p l a c e s , w i t h i n and w i t h o u t t h e 
b o u n d a r i e s o f i t s a u t h o r i z i n g s u b d i v i s i o n s 
and w i t h i n and w i t h o u t t h e s t a t e , as i t 
c o n s i d e r s n e c e s s a r y o r a d v i s a b l e ; 

"(7) To r e c e i v e , a c q u i r e , t a k e and 
h o l d ( w h e t h e r by p u r c h a s e , g i f t , t r a n s f e r , 
f o r e c l o s u r e , l e a s e , d e v i s e , o p t i o n o r 
o t h e r w i s e ) r e a l and p e r s o n a l p r o p e r t y o f 
e v e r y d e s c r i p t i o n , o r any i n t e r e s t t h e r e i n , 
and t o manage, i m p r o v e and d i s p o s e o f t h e 
same by any f o r m o f l e g a l c o n v e y a n c e o r 
t r a n s f e r ; p r o v i d e d however, t h a t t h e 
a u t h o r i t y s h a l l n o t , w i t h o u t t h e p r i o r 
a p p r o v a l o f t h e g o v e r n i n g body o f e a c h 
a u t h o r i z i n g s u b d i v i s i o n , have t h e power t o 
d i s p o s e o f ( i ) s u b s t a n t i a l l y a l l i t s 
a s s e t s , o r ( i i ) any h e a l t h c a r e f a c i l i t i e s 
t h e d i s p o s i t i o n o f w h i c h w o u l d m a t e r i a l l y 
and s i g n i f i c a n t l y r e d u c e o r i m p a i r t h e 
l e v e l o f h o s p i t a l o r h e a l t h c a r e s e r v i c e s 
r e n d e r e d by t h e a u t h o r i t y ; and p r o v i d e d 
f u r t h e r , t h a t t h e f o r e g o i n g p r o v i s o s h a l l 
n o t be c o n s t r u e d t o r e q u i r e t h e p r i o r 
a p p r o v a l o f any s u c h g o v e r n i n g body f o r t h e 
m o r t g a g e o r p l e d g e o f a l l o r s u b s t a n t i a l l y 
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a l l i t s a s s e t s o r o f any o f i t s h e a l t h c a r e 
f a c i l i t i e s , f o r t h e f o r e c l o s u r e o f any s u c h 
m o r t g a g e o r p l e d g e o r f o r any s a l e o r o t h e r 
d i s p o s i t i o n t h e r e u n d e r ; 

"(18) To r e c e i v e and a c c e p t f r o m any 
s o u r c e a i d o r c o n t r i b u t i o n s i n t h e f o r m o f 
money, p r o p e r t y , l a b o r o r o t h e r t h i n g s o f 
v a l u e , t o be h e l d , u s e d and a p p l i e d t o 
c a r r y o u t t h e p u r p o s e s o f t h i s a r t i c l e , 
s u b j e c t t o any l a w f u l c o n d i t i o n upon w h i c h 
any s u c h a i d o r c o n t r i b u t i o n s may be g i v e n 
o r made; 

"(23) To assume any o b l i g a t i o n s o f any 
e n t i t y t h a t c o n v e y s and t r a n s f e r s t o t h e 
a u t h o r i t y any h e a l t h c a r e f a c i l i t i e s o r 
o t h e r p r o p e r t y , o r i n t e r e s t t h e r e i n , 
p r o v i d e d t h a t s u c h o b l i g a t i o n s a p p e r t a i n t o 
t h e h e a l t h c a r e f a c i l i t i e s , p r o p e r t y o r 
i n t e r e s t so c o n v e y e d and t r a n s f e r r e d t o t h e 
a u t h o r i t y . " 

The t e r m s o f t h e a f f i l i a t i o n a g reement b e t w e e n B a p t i s t 

H e a l t h and t h e B o a r d c o m p l y w i t h t h e powers g r a n t e d an 

a u t h o r i t y t o t r a n s f e r p r o p e r t y as c o n t e m p l a t e d by § 22-21-318. 

I f t h e A u t h o r i t y has no o u t s t a n d i n g s e c u r i t i e s o r o b l i g a t i o n s 

and t h e A u t h o r i t y ' s b o a r d e l e c t s t o d i s s o l v e t h e A u t h o r i t y , 

u n d e r § 22-21-339 t h e A u t h o r i t y ' s a s s e t s , i f any, w i l l be 

t r a n s f e r r e d t o t h e B o a r d . I n c o n t r a s t t o a d i s s o l u t i o n , t h e 

a f f i l i a t i o n a greement between B a p t i s t H e a l t h and t h e B o a r d 
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a d d r e s s e s t h e t r a n s f e r o f p r o p e r t y i n t h e e v e n t o f t h e 

t e r m i n a t i o n o f t h e a f f i l i a t i o n a g r e e m e n t . I t does n o t a d d r e s s 

t h e d i s s o l u t i o n o f t h e A u t h o r i t y , and t h u s n o t h i n g i n t h e 

a f f i l i a t i o n a greement c o n t r a d i c t s t h e p r o v i s i o n s o f § 22-21¬

339. S e c t i o n 22-21-339 c o n t e m p l a t e s t h a t t h e A u t h o r i t y m i g h t 

n o t own a s s e t s a t t h e t i m e o f d i s s o l u t i o n , and n o t h i n g i n t h e 

HCA A c t r e q u i r e s t h a t t h e A u t h o r i t y own a s s e t s b e f o r e i t can 

be d i s s o l v e d . 1 

D a v i s a l s o a r g u e s t h a t t h e A u t h o r i t y does n o t meet t h i s 

C o u r t ' s t e s t f o r d e t e r m i n i n g w h e t h e r an e n t i t y i s e n t i t l e d t o 

s o v e r e i g n i m m u n i t y . I n Ex p a r t e G r e a t e r M o b i l e - W a s h i n g t o n  

C o u n t y M e n t a l H e a l t h - M e n t a l R e t a r d a t i o n B o a r d , 940 So. 2d 990 

( A l a . 2 0 0 6 ) , a r e s i d e n t a t a g r o u p home was k i l l e d i n an 

a c c i d e n t i n v o l v i n g a v an o p e r a t e d by t h e c o u n t y m e n t a l - h e a l t h 

b o a r d . The p a r e n t s o f t h e r e s i d e n t s u e d t h e b o a r d and t h e 

manager o f t h e g r o u p home. The d e f e n d a n t s moved f o r a summary 

judgment on t h e b a s i s o f v a r i o u s t y p e s o f i m m u n i t y , t h e b o a r d 

1The C h i e f J u s t i c e ' s d i s s e n t c l e a r l y c o n f u s e s t h e 
d i s t i n c t i o n b e t ween t h e d i s p o s i t i o n o f a s s e t s upon a 
d i s s o l u t i o n o f t h e A u t h o r i t y u n d e r § 22-21-339 and a 
t e r m i n a t i o n o f t h e a f f i l i a t i o n a greement between B a p t i s t 
H e a l t h and t h e B o a r d , where t h e a f f i l i a t i o n a greement s t a t e s 
t h a t t h e B o a r d must r e t u r n a s s e t s t o B a p t i s t H e a l t h upon t h e 
t e r m i n a t i o n o f t h e a g r e e m e n t . 

30 



1090084 

p r i n c i p a l l y r e l y i n g on i t s c l a i m t h a t i t was e n t i t l e d t o 

s o v e r e i g n i m m u n i t y as an a g e n c y o f t h e S t a t e . T h i s C o u r t 

r e v i e w e d c a s e l a w r e l a t i n g t o t h e c r i t e r i a f o r d e t e r m i n i n g 

w h e t h e r a p a r t i c u l a r e n t i t y q u a l i f i e s as a S t a t e a g e n c y f o r 

p u r p o s e s o f § 14, A l a . C o n s t . 1901, and c o n c l u d e d t h a t t h e 

b o a r d had n o t shown t h a t i t was q u a l i f i e d as a S t a t e a g e n c y . 

S p e c i f i c a l l y , t h i s C o u r t a n a l y z e d t h e t h r e e - f a c t o r t e s t s e t 

o u t i n A r m o r y C o m m i s s i o n o f Alabama v. S t a u d t , 388 So. 2d 991 

( A l a . 1 9 8 0 ) : (1) t h e c h a r a c t e r o f t h e power d e l e g a t e d t o t h e 

body; (2) t h e r e l a t i o n o f t h e body t o t h e S t a t e ; and (3) t h e 

n a t u r e o f t h e b o d y ' s f u n c t i o n . Some a t t r i b u t e s o f t h e b o a r d 

and some a s p e c t s o f i t s r e l a t i o n w i t h t h e S t a t e s u g g e s t e d t h a t 

t h e b o a r d was a S t a t e a g e n c y . F o r e x a m p l e , c a r i n g f o r 

c i t i z e n s s u f f e r i n g f r o m m e n t a l i l l n e s s i s a g o v e r n m e n t a l 

f u n c t i o n , c i t i n g W h i t e v. Alabama I n s a n e Hosp., 138 A l a . 479, 

35 So. 454 ( 1 9 0 3 ) . F u r t h e r , t h i s C o u r t r e c o g n i z e d t h a t t h e 

b o a r d had t h e power o f e m i n e n t domain and t h a t i t s p r o p e r t y , 

i n c o m e , and a c t i v i t i e s were exempt f r o m t a x a t i o n . However, 

c e r t a i n e l e m e n t s f a v o r e d c h a r a c t e r i z i n g t h e b o a r d as an e n t i t y 

s e p a r a t e f r o m t h e S t a t e . A l t h o u g h t h e S t a t e e x e r c i s e d a 

c e r t a i n amount o f o v e r s i g h t o v e r t h e b o a r d , t h e o v e r s i g h t was 
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m i n i m a l . The b o a r d ' s r e g u l a t i o n s p r o v i d e d t h a t t h e 

" f a c i l i t i e s and p r o g r a m s " o f t h e b o a r d were n o t u n d e r t h e 

d i r e c t i o n o r c o n t r o l o f any p e r s o n o t h e r t h a n i t s d i r e c t o r s so 

l o n g as t h o s e f a c i l i t i e s and p r o g r a m s c o m p l i e d w i t h t h e 

minimum s t a n d a r d s a d o p t e d by t h e B o a r d o f H e a l t h and t h e 

D e p a r t m e n t o f M e n t a l H e a l t h as s e t o u t i n § 22-51-12, A l a . 

Code 1975. A l s o , t h e b o a r d was a u t h o r i z e d t o own a l l o f i t s 

p r o p e r t y i n i t s own name and t o s e l l o r t o o t h e r w i s e d i s p o s e 

o f i t . O w n e r s h i p o f t h e p r o p e r t y i n t h e name o f t h e e n t i t y 

has been c o n s i d e r e d i n d i c a t i v e o f i t s i n d e p e n d e n t s t a t u s , 

p a r t i c u l a r l y when t h e e n t i t y was a u t h o r i z e d t o s e l l o r d i s p o s e 

o f t h e p r o p e r t y i n d e p e n d e n t o f t h e S t a t e . A l s o , t h e b o a r d was 

a u t h o r i z e d t o b o r r o w money by i s s u i n g bonds and n o t e s and t o 

s e c u r e t h a t i n d e b t e d n e s s by a p l e d g e o f i t s r e v e n u e s , so t h a t 

i t s i n d e b t e d n e s s was n o t an o b l i g a t i o n o f t h e S t a t e . 

U l t i m a t e l y , t h i s C o u r t c o n c l u d e d t h a t t h e b o a r d was n o t 

e n t i t l e d t o s o v e r e i g n i m m u n i t y . 

The p r e s e n t c a s e i s d i s t i n g u i s h a b l e f r o m G r e a t e r M o b i l e 

b e c a u s e t h e HCA A c t s p e c i f i c a l l y s t a t e s t h a t a h e a l t h - c a r e 

a u t h o r i t y e s t a b l i s h e d t h e r e u n d e r " a c t s as an a g e n c y o r 

i n s t r u m e n t a l i t y o f i t s a u t h o r i z i n g s u b d i v i s i o n s and as a 
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p o l i t i c a l s u b d i v i s i o n o f t h e s t a t e . " § 2 2 - 2 1 - 3 1 8 ( c ) ( 2 ) . I n 

G r e a t e r M o b i l e , t h e e n a b l i n g l e g i s l a t i o n a l l o w e d f o r t h r e e o r 

more p e r s o n s t o f o r m a p u b l i c c o r p o r a t i o n t o c o n t r a c t w i t h t h e 

S t a t e B o a r d o f M e n t a l H e a l t h and M e n t a l R e t a r d a t i o n i n 

c o n s t r u c t i n g and o p e r a t i n g f a c i l i t i e s and i n c a r r y i n g o u t 

p r o g r a m s i n p a r t i c u l a r a r e a s o f t h e s t a t e . N o t h i n g i n t h a t 

e n a b l i n g l e g i s l a t i o n p r o v i d e d t h a t t h e p u b l i c c o r p o r a t i o n 

w o u l d be an arm o r i n s t r u m e n t a l i t y o f t h e D e p a r t m e n t o f M e n t a l 

H e a l t h . 2 

C o n c l u s i o n 

S e c t i o n 14 o f t h e Alabama C o n s t i t u t i o n o f 1901 p r o v i d e s 

" [ t ] h a t t h e S t a t e o f Alabama s h a l l n e v e r be made a d e f e n d a n t 

i n any c o u r t o f l a w o r e q u i t y . " The a b s o l u t e i m m u n i t y 

a f f o r d e d by § 14 e x t e n d s b o t h t o t h e S t a t e and t o S t a t e 

a g e n c i e s . Ex p a r t e Alabama Dep't o f Human Res., 999 So. 2d 

891, 895 ( A l a . 2 0 0 8 ) ; Ex p a r t e J a c k s o n C o u n t y Bd. o f Educ., 4 

So. 3d 1099, 1102 ( A l a . 2 0 0 8 ) ; and Ex p a r t e Alabama Dep't o f 

2 C o n t r a r y t o t h e c o n t e n t i o n i n t h e C h i e f J u s t i c e ' s d i s s e n t 
t h a t t h e A u t h o r i t y has been " t r a n s f o r m e d " by t h i s C o u r t i n t o 
a g o v e r n m e n t a l e n t i t y , i t i s t h e c l e a r l a n g u a g e o f t h e 
e n a b l i n g p r o v i s i o n s o f t h e HCA A c t t h a t p r o v i d e s t h a t a 
h e a l t h - c a r e a u t h o r i t y c r e a t e d u n d e r t h e A c t a c t s as an a g e n c y 
o r i n s t r u m e n t a l i t y o f i t s a u t h o r i z i n g s u b d i v i s i o n and as a 
p o l i t i c a l s u b d i v i s i o n o f t h e S t a t e . 
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T r a n s p . , 764 So. 2d 1263, 1268 ( A l a . 2 0 0 0 ) . " T h i s i m m u n i t y 

e x t e n d s t o t h e s t a t e ' s i n s t i t u t i o n s o f h i g h e r l e a r n i n g . " 

T a y l o r v. T r o y S t a t e U n i v . , 437 So. 2d 472, 474 ( A l a . 1 9 8 3 ) . 

P u r s u a n t t o § 2 2 - 2 1 - 3 1 8 ( c ) ( 2 ) , t h e A u t h o r i t y " a c t s as an 

a g e n c y o r i n s t r u m e n t a l i t y o f i t s a u t h o r i z i n g s u b d i v i s i o n s and 

as a p o l i t i c a l s u b d i v i s i o n o f t h e s t a t e . " See S t a u d t , s u p r a , 

( a d d r e s s i n g t h e f a c t o r " t h e r e l a t i o n o f t h e body t o t h e 

s t a t e " ) ; see a l s o T e n n e s s e e V a l l e y P r i n t i n g Co. v. H e a l t h C a r e  

A u t h . o f L a u d e r d a l e C o u n t y , [Ms. 1090945, O c t o b e r 29, 2010] 

So. 3d ( A l a . 2 0 1 0 ) ( h o l d i n g t h a t a h e a l t h - c a r e 

a u t h o r i t y i s a l o c a l g o v e r n m e n t a l e n t i t y f o r t h e p u r p o s e s o f 

t h e Open R e c o r d s A c t ) . The i n c o r p o r a t i n g e n t i t y f o r t h e 

A u t h o r i t y i s t h e B o a r d , w h i c h has S t a t e i m m u n i t y . See Cox v.  

B o a r d o f T r s . o f t h e U n i v . o f A l a b a m a , 161 A l a . 639, 49 So. 

814 ( 1 9 0 9 ) ( h o l d i n g t h a t p u b l i c i n s t i t u t i o n s c r e a t e d by t h e 

S t a t e p u r e l y f o r c h a r i t a b l e o r e d u c a t i o n a l p u r p o s e s a r e a p a r t 

o f t h e S t a t e and a r e n o t s u b j e c t t o be s u e d , b e c a u s e § 14 

p r o h i b i t s t h e S t a t e f r o m b e i n g a d e f e n d a n t i n any c o u r t o f l a w 

o r e q u i t y ) . 

The HCA A c t " s h a l l n o t be c o n s t r u e d as a r e s t r i c t i o n o r 

l i m i t a t i o n upon any power, r i g h t o r remedy w h i c h any c o u n t y , 
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m u n i c i p a l i t y , e d u c a t i o n a l i n s t i t u t i o n , o r p u b l i c h o s p i t a l 

c o r p o r a t i o n now i n e x i s t e n c e o r h e r e a f t e r f o r m e d may have i n 

t h e a b s e n c e o f t h i s a r t i c l e . " § 22-21-343, A l a . Code 1975. 

A r t i c l e I , § 14, o f t h e Alabama C o n s t i t u t i o n o f 1901, p r o v i d e s 

" [ t ] h a t t h e S t a t e o f Alabama s h a l l n e v e r be made a d e f e n d a n t 

i n any c o u r t o f l a w o r e q u i t y . " We r e c o g n i z e t h a t § 22-21-

3 1 8 ( a ) ( 2 ) p r o v i d e s t h a t an A u t h o r i t y may sue o r be s u e d i n 

i t s own name. I t does n o t m a t t e r t h a t § 22-21-318 a l l o w s an 

A u t h o r i t y c r e a t e d by an e d u c a t i o n a l i n s t i t u t i o n t o i n c o r p o r a t e 

and t o sue i n i t s c o r p o r a t e name, b e c a u s e t h e p l e n a r y 

a u t h o r i t y o f t h e l e g i s l a t u r e t o e n a c t l a w s i s l i m i t e d by t h e 

p r o v i s i o n s o f o u r C o n s t i t u t i o n . "The l e g i s l a t u r e may n o t deny 

i m m u n i t y f r o m s u i t when t h a t i m m u n i t y i s c o n s t i t u t i o n a l l y 

g r a n t e d . " S t a u d t , 388 So. 2d a t 992. T h i s C o u r t has h e l d 

t h a t t h e " c o n s t i t u t i o n a l l y g u a r a n t e e d p r i n c i p l e o f s o v e r e i g n 

i m m u n i t y , a c t i n g as a j u r i s d i c t i o n a l b a r , p r e c l u d e s a c o u r t 

f r o m e x e r c i s i n g s u b j e c t - m a t t e r j u r i s d i c t i o n . W i t h o u t 

j u r i s d i c t i o n , a c o u r t has no power t o a c t and must d i s m i s s t h e 

a c t i o n . " A labama S t a t e Docks T e r m i n a l Ry. v. L y l e s , 797 So. 

2d 432, 435 ( A l a . 2 0 0 1 ) . A c c o r d i n g l y , t h e c i r c u i t c o u r t d i d 

n o t have s u b j e c t - m a t t e r j u r i s d i c t i o n o v e r t h i s a c t i o n . Thus, 
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i t s judgment i s v o i d , and i t i s h e r e b y v a c a t e d , and t h i s 

a c t i o n i s due t o be d i s m i s s e d . A v o i d judgment w i l l n o t 

s u p p o r t an a p p e a l . Alabama Dep't o f C o r r . v. Montgomery 

C o u n t y Comm'n, 11 So. 3d 189 ( A l a . 2 0 0 8 ) . T h e r e f o r e , t h i s 

a p p e a l i s a l s o d i s m i s s e d . 

JUDGMENT VACATED; APPEAL DISMISSED; AND CASE DISMISSED. 

L y o n s , W o o d a l l , S t u a r t , and Shaw, J J . , c o n c u r . 

Cobb, C . J . , and P a r k e r and Murdock, J J . , d i s s e n t . 
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COBB, C h i e f J u s t i c e ( d i s s e n t i n g ) . 

I d i s s e n t . The d o c t r i n e o f s o v e r e i g n i m m u n i t y i s o f 

a n c i e n t l i n e a g e ; i t stems f r o m t h e c o n c e p t i o n t h a t " t h e K i n g 

c o u l d do no w r o n g . " S u c h a c o n c e p t has f o u n d d i s f a v o r i n a 

n a t i o n t h a t b a s e s i t s l e g a l t h e o r y on i d e a s o f i n d i v i d u a l 

r i g h t s and due p r o c e s s and e q u a l p r o t e c t i o n o f t h e l a w . 

J a c k s o n v. C i t y o f F l o r e n c e , 2 94 A l a . 592, 320 So. 2d 68 

( 1 9 7 5 ) . Thus, i t has been t h e g e n e r a l r u l e t h a t n e i t h e r 

c o u n t i e s , n o r m u n i c i p a l i t i e s , n o r p u b l i c c o r p o r a t i o n s i n t h i s 

S t a t e e n j o y i m m u n i t y f r o m l i a b i l i t y where t h e i r n e g l i g e n t a c t s 

c a u s e harm t o o t h e r s . T a l l a s e e h a t c h i e C r e e k W a t e r s h e d  

C o n s e r v a n c y D i s t . v. A l l r e d , 620 So. 2d 628 , 631 ( A l a . 

1 9 9 3 ) ( r e c o g n i z i n g t h a t a W a t e r s h e d C o n s e r v a n c y D i s t r i c t , a 

p u b l i c c o r p o r a t i o n t h a t c o u l d "sue and be s u e d , " was n o t a 

S t a t e a g e n c y e n t i t l e d t o s o v e r e i g n i m m u n i t y ) ; Cook v. S t .  

C l a i r C o u n t y , 384 So. 2d 1 ( A l a . 1 9 8 0 ) ( s u i t a g a i n s t S t . C l a i r 

C o u n t y and i t s g o v e r n i n g e n t i t i e s was p e r m i s s i b l e u n d e r Code 

o f A l a . 1975, §§ 11-1-2 and 11-93-2, p r o v i d i n g t h a t c o u n t i e s 

a r e p u b l i c c o r p o r a t i o n s t h a t may sue o r be s u e d ) ; L o r e n c e v.  

H o s p i t a l Bd. o f Morgan C o u n t y , 294 A l a . 614, 320 So. 2d 631 

( 1 9 7 5 ) ( c o u n t y h o s p i t a l b o a r d s , p u b l i c c o r p o r a t i o n s w i t h t h e 
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power t o "sue and be s u e d , " a r e n o t e n t i t l e d t o s o v e r e i g n 

i m m u n i t y ) ; and J a c k s o n , s u p r a ( a b o l i s h i n g g e n e r a l m u n i c i p a l 

i m m u n i t y ) . As t h e m a j o r i t y r e c o g n i z e s , " [ i ] t i s c l e a r t h a t 

h e a l t h - c a r e a u t h o r i t i e s c r e a t e d by a c o u n t y o r c i t y no l o n g e r 

have S t a t e i m m u n i t y and a r e s u b j e c t t o t h e $100,000 s t a t u t o r y 

cap o f § 11-93-2." So. 3d a t . F u r t h e r , u n d e r t h e 

H e a l t h C a r e A u t h o r i t i e s A c t o f 1982, A l a . Code 1975, §§ 

22-21-310 t h r o u g h -344, as p r e s e n t l y amended ("the HCA A c t " ) , 

t h e H e a l t h C a r e A u t h o r i t y f o r B a p t i s t H e a l t h ("the A u t h o r i t y " ) 

i s a p u b l i c c o r p o r a t i o n , A l a . Code 1975, § 2 2 - 2 1 - 3 1 1 ( a ) ( 2 ) , 

w h i c h can "sue o r be s u e d , " § 2 2 - 2 1 - 3 1 8 ( a ) ( 2 ) . I n d e e d , i t may 

be due t o t h e d i s f a v o r a f f o r d e d t h e d o c t r i n e o f s o v e r e i g n 

i m m u n i t y by t h e c o u r t s and i t s g e n e r a l i n a p p l i c a b i l i t y t o 

p u b l i c c o r p o r a t i o n s t h a t t h e A u t h o r i t y n e v e r a s s e r t e d a t t r i a l 

t h a t i t was due t h e p r o t e c t i o n o f s o v e r e i g n i m m u n i t y . 3 

3 I r e c o g n i z e t h a t t h e u s u a l c o n c e r n r e g a r d i n g p r e s e r v a t i o n 
o f e r r o r on a p p e a l i s n o t a p p l i c a b l e t o an argument a s s e r t i n g 
s o v e r e i g n i m m u n i t y b e c a u s e s u c h an argument goes t o t h e 
j u r i s d i c t i o n o f t h e t r i a l c o u r t . A t k i n s o n v. S t a t e , 986 So. 
2d 408 ( A l a . 2 0 0 7 ) . I t i s a l s o w o r t h n o t i n g t h a t , even on t h e 
a p p e a l o f t h i s c a s e , t h e p a r t i e s s p e n t t h e g r e a t w e i g h t o f 
t h e i r o r a l a r g u m e n t s b e f o r e t h i s C o u r t and i n t h e i r b r i e f i n g 
a d d r e s s i n g w h e t h e r t h e $100,000 damages cap o f A l a . Code 1975, 
§ 1 1 - 9 3 - 1 ( 1 ) , i s a p p l i c a b l e t o t h e A u t h o r i t y as a v a l i d l y 
c r e a t e d " h e a l t h - c a r e a u t h o r i t y " and " g o v e r n m e n t a l e n t i t y " f o r 
t h e p u r p o s e s o f t h a t s t a t u t e . A l t h o u g h I b e l i e v e t h a t t h e r e 
a r e v e r y s i g n i f i c a n t c o n c e r n s t o be r a i s e d a b o u t t h e 
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I n s p i t e o f t h e p l a i n l a n g u a g e o f t h e a p p l i c a b l e s t a t u t e s 

and t h e l a c k o f argument on t h e i s s u e t o t h e t r i a l c o u r t , t h e 

m a j o r i t y h o l d s t h a t t h i s A u t h o r i t y , c r e a t e d by t h e a f f i l i a t i o n 

o f B a p t i s t H e a l t h , a p r i v a t e c o r p o r a t i o n , and t h e U n i v e r s i t y 

o f Alabama B o a r d o f T r u s t e e s ("the B o a r d " ) a n d i t s a f f i l i a t e 

t h e U n i v e r s i t y o f Alabama a t B i r m i n g h a m H e a l t h S y stem, i s now 

v e s t e d w i t h s o v e r e i g n i m m u n i t y . T h at i s , t h e A u t h o r i t y and 

B a p t i s t H e a l t h , a p r i v a t e c o r p o r a t i o n t h a t by t h e a f f i l i a t i o n 

a g reement r e t a i n s an i n t e r e s t i n i t s a s s e t s w h i l e t h o s e a s s e t s 

a r e managed by t h e A u t h o r i t y , i s no l o n g e r l e g a l l y r e s p o n s i b l e 

f o r t h e harm t h a t may be c a u s e d by i t s n e g l i g e n c e i n p r o v i d i n g 

h e a l t h c a r e t o t h e c i t i z e n s o f t h i s S t a t e . 

I n t h i s c a s e , B a p t i s t H e a l t h and t h e B o a r d n e g o t i a t e d an 

a f f i l i a t i o n a greement t h a t g i v e s t h e A u t h o r i t y t h e o w n e r s h i p 

and o p e r a t i o n o f B a p t i s t H e a l t h ' s a s s e t s d u r i n g t h e t e r m o f  

t h e a f f i l i a t i o n a g r e e m e n t . T h e r e a f t e r , t h a t o w n e r s h i p and 

c o n t r o l o f t h o s e a s s e t s r e v e r t t o B a p t i s t H e a l t h . P e r m i t t i n g 

t h e a f f i l i a t i o n a greement and t h e A u t h o r i t y t o f a c i l i t a t e t h e 

a p p l i c a t i o n o f t h e damages cap t o a h e a l t h - c a r e a u t h o r i t y 
whose a s s e t s were g e n e r a t e d f r o m a p r i v a t e c o r p o r a t i o n and 
whose a s s e t s w i l l r e v e r t t o t h a t c o r p o r a t i o n upon t h e 
d i s s o l u t i o n o f t h e a u t h o r i t y , t h e s c o p e o f t h e m a j o r i t y ' s 
o p i n i o n d i s p e n s e s w i t h s u c h c o n c e r n s w i t h o u t f u r t h e r a n a l y s i s . 
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r e m o v a l o f l e g a l r e s p o n s i b i l i t y f o r B a p t i s t H e a l t h ' s 

n e g l i g e n c e i n t h i s c a s e i s p a r t i c u l a r l y t r o u b l i n g i n l i g h t o f 

t h e p e r v a s i v e harm c a u s e d by n e g l i g e n c e i n p r o v i d i n g m e d i c a l 

c a r e : 

"A 1999 r e p o r t by t h e I n s t i t u t e o f M e d i c i n e 
e s t i m a t e d t h a t as many as 98,000 p e o p l e a y e a r d i e d 
i n h o s p i t a l s f r o m m e d i c a l e r r o r s . Now, 11 y e a r s 
l a t e r , a new s u r v e y f r o m t h e i n s p e c t o r g e n e r a l o f 
t h e D e p a r t m e n t o f H e a l t h and Human S e r v i c e s f i n d s 
t h a t a b o u t 1 i n e v e r y 7 M e d i c a r e p a t i e n t s i n 
h o s p i t a l s s u f f e r s a s e r i o u s m e d i c a l m i s h a p . 

"The r e p o r t s a y s t h e s e a d v e r s e e v e n t s c o n t r i b u t e t o 
t h e d e a t h s o f an e s t i m a t e d 180,000 p a t i e n t s a y e a r . 
Of t h o s e , r o u g h l y 80,000 a r e c a u s e d by e r r o r s t h a t 
c o u l d be c a u g h t and p r e v e n t e d , s u c h as l e t t i n g 
i n f e c t i o n s d e v e l o p , g i v i n g t h e p a t i e n t t h e wrong 
m e d i c a t i o n o r a d m i n i s t e r i n g an e x c e s s dose o f t h e 
r i g h t d r u g . A s i d e f r o m t h e human t o l l , t h e e x t r a 
m e d i c a l c a r e r e q u i r e d t o c o r r e c t f o r t h e s e m i s t a k e s 
c o s t s t a x p a y e r s more t h a n $4 b i l l i o n a y e a r . " 

"Our V i e w on Y o u r H e a l t h : P r e v e n t a b l e M e d i c a l M i s t a k e s Take an 

I n t o l e r a b l e T o l l , " USA Today, Nov. 18, 2010. M e d i c a l e r r o r i s 

t h e f i f t h l e a d i n g c a u s e o f d e a t h i n t h e U n i t e d S t a t e s ; i t 

k i l l s more p e o p l e t h a n a u t o m o b i l e a c c i d e n t s , b r e a s t c a n c e r , o r 

A I D S . 4 

4On t h e d a t e t h e o p i n i o n i n t h i s c a s e was r e l e a s e d , t h i s 
s t a t i s t i c c o u l d be f o u n d a t t h e f o l l o w i n g Web s i t e s : 
h t t p : / / w w w . m e d i c a l n e w s t o d a y . c o m / a r t i c l e s / 7 5 0 4 2 . p h p and 
h t t p : / / w w w . j a t a h e a l t h . w o r d p r e s s . c o m / 2 0 0 9 / 0 3 / 2 3 / m e d i c a l - 
e r r o r s - 5 t h - l e a d i n g - c a u s e - o f - d e a t h - i n - t h e - u n i t e d - s t a t e s / . A 
cop y o f t h e s e m a t e r i a l s p r i n t e d f r o m t h e Web s i t e s i s i n t h e 
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The h o l d i n g t h a t B a p t i s t H e a l t h may s h r o u d i t s e l f i n 

s o v e r e i g n i m m u n i t y by c o n t r a c t i n g f o r management o f i t s a s s e t s 

w i t h a p u b l i c h e a l t h - c a r e a u t h o r i t y seems t o me a b s o l u t e l y 

i n c o n s i s t e n t w i t h t h e e x i s t i n g p r e c e d e n t o f t h i s S t a t e t h a t 

a u t h o r i t i e s g e n e r a l l y , and h e a l t h - c a r e a u t h o r i t i e s c r e a t e d by 

a c o u n t y o r c i t y s p e c i f i c a l l y , do n o t have s u c h i m m u n i t y . See 

J a c k s o n , A l l r e d , Cook, and L o r e n c e , s u p r a . The m a j o r i t y 

r e a c h e s i t s s t a r t l i n g h o l d i n g , e s s e n t i a l l y t h a t t h e 

a f f i l i a t i o n b e t ween t h e B o a r d and B a p t i s t H e a l t h t r a n s f o r m e d 

t h e f o r m e r l y p r i v a t e c o r p o r a t i o n i n t o a g o v e r n m e n t a l a g e n c y , 

b a s e d on i t s i n t e r p r e t a t i o n o f t h e HCA A c t and Ex p a r t e  

G r e a t e r M o b i l e - W a s h i n g t o n C o u n t y M e n t a l H e a l t h - M e n t a l  

R e t a r d a t i o n B o a r d , 940 So. 2d 990 ( A l a . 2 0 0 6 ) . T h a t c a s e h e l d 

t h a t t h e G r e a t e r M o b i l e - W a s h i n g t o n C o u n t y M e n t a l H e a l t h - M e n t a l 

R e t a r d a t i o n B o a r d ("the b o a r d " ) , a p u b l i c c o r p o r a t i o n c r e a t e d 

p u r s u a n t t o A l a . Code 1975, § 22-51-1 e t s e q . , and o p e r a t i n g 

u n d e r c o n t r a c t w i t h , and a c c o r d i n g t o t h e r u l e s o f , t h e S t a t e 

D e p a r t m e n t o f M e n t a l H e a l t h , a S t a t e a g e n c y p l a i n l y e n t i t l e d 

t o s o v e r e i g n i m m u n i t y , was n o n e t h e l e s s n o t a g o v e r n m e n t a l  

a g e n c y e n t i t l e d t o s o v e r e i g n i m m u n i t y . The m a j o r i t y 

c a s e f i l e o f t h e c l e r k o f t h e Alabama Supreme C o u r t . 
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c o n c l u d e s , however, t h a t t h i s c a s e i s n e v e r t h e l e s s a u t h o r i t y 

f o r i t s h o l d i n g t h a t t h e A u t h o r i t y h e r e i s e n t i t l e d t o S t a t e 

i m m u n i t y . I d i s a g r e e . 

The a n a l y t i c a l f r a m e w o r k s e t o u t i n G r e a t e r M o b i l e - 

W a s h i n g t o n C o u n t y M e n t a l H e a l t h - M e n t a l R e t a r d a t i o n B o a r d i s 

p e r f e c t l y a p p l i c a b l e t o t h e i n s t a n t c a s e : 

" A r t i c l e I , § 14, o f t h e C o n s t i t u t i o n o f 1901, 
p r o v i d e s : ' [T]he S t a t e o f Alabama s h a l l n e v e r be 
made a d e f e n d a n t i n any c o u r t o f l a w o r e q u i t y . ' 

" ' T h i s C o u r t has h e l d t h a t " t h e use o f t h e 
word ' S t a t e ' i n S e c t i o n 14 was i n t e n d e d t o 
p r o t e c t f r o m s u i t o n l y i m m e d i a t e and 
s t r i c t l y g o v e r n m e n t a l a g e n c i e s o f t h e 
S t a t e . " T a l l a s e e h a t c h i e C r e e k W a t e r s h e d  
C o n s e r v a n c y D i s t . v. A l l r e d , 620 So. 2d 
628, 631 ( A l a . 1993) ( q u o t i n g Thomas v.  
Alabama Mun. E l e c . A u t h . , 432 So. 2d 470, 
480 ( A l a . 1 9 8 3 ) ) . Thus, we must d e t e r m i n e 
what c o n s t i t u t e s an " i m m e d i a t e and s t r i c t l y 
g o v e r n m e n t a l a g e n c [ y ] . " The t e s t f o r 
d e t e r m i n i n g w h e t h e r a l e g i s l a t i v e l y c r e a t e d 
body i s an i m m e d i a t e and s t r i c t l y 
g o v e r n m e n t a l a g e n c y f o r p u r p o s e s o f a 
s o v e r e i g n - i m m u n i t y a n a l y s i s i n v o l v e s an 
a s s e s s m e n t o f (1) t h e c h a r a c t e r o f t h e 
power d e l e g a t e d t o t h e body; (2) t h e 
r e l a t i o n o f t h e body t o t h e S t a t e ; and (3) 
t h e n a t u r e o f t h e f u n c t i o n p e r f o r m e d by t h e 
body. A r m o r y Comm'n o f Alabama v. S t a u d t , 
388 So. 2d 991, 993 ( A l a . 1 9 8 0 ) . ' 

" R o d g e r s v. Hopper, 7 68 So. 2d 963, 966 ( A l a . 
2 0 0 0 ) . " 
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940 So. 2d a t 997. Thus, t h e C o u r t must d e t e r m i n e w h e t h e r t h e 

A u t h o r i t y i s an " i m m e d i a t e and s t r i c t l y g o v e r n m e n t a l a g e n c y " 

o f t h e S t a t e . 

The C o u r t i n G r e a t e r M o b i l e - W a s h i n g t o n C o u n t y M e n t a l 

H e a l t h - M e n t a l R e t a r d a t i o n B o a r d d i s c u s s e d a t some l e n g t h t h e 

f a c t s and l e g a l a n a l y s e s t o be a p p l i e d i n d e t e r m i n i n g w h e t h e r 

t h e d o c t r i n e o f s o v e r e i g n i m m u n i t y was a p p l i c a b l e t o t h e 

W a t e r s h e d C o n s e r v a n c y i n A l l r e d , i n l i g h t o f t h e t e s t 

a r t i c u l a t e d i n S t a u d t , s u p r a . More i m m e d i a t e l y a p p l i c a b l e t o 

t h e i n s t a n t c a s e i s t h e C o u r t ' s f u r t h e r d i s c u s s i o n o f t h e 

a p p l i c a t i o n o f t h e S t a u d t t e s t t o t h e e n t i t y s e e k i n g i m m u n i t y : 

" I n S t a l l i n g s & Sons, I n c . v. Alabama B u i l d i n g  
R e n o v a t i o n F i n a n c e A u t h o r i t y , 689 So. 2d 790 ( A l a . 
1 9 9 7 ) , t h e C o u r t n o t e d t h a t t h e S t a u d t t e s t 
'examines t h e c o m p l e t e r e l a t i o n s h i p b e t ween t h e 
s t a t e and t h e e n t i t y s e e k i n g i m m u n i t y f r o m s u i t . ' 
689 So. 2d a t 792. C o n s i d e r i n g f i r s t t h e c h a r a c t e r 
o f power d e l e g a t e d t o t h e Alabama B u i l d i n g 
R e n o v a t i o n F i n a n c e A u t h o r i t y i n t h e l e g i s l a t i o n 
c r e a t i n g t h e A u t h o r i t y , t h e C o u r t p o i n t e d o u t t h a t  
t h e l e g i s l a t i o n g r a n t e d t h e A u t h o r i t y t h e r i g h t ' t o  
sue and be s u e d ' and t h a t i t had a c c o r d e d s i m i l a r  
l a n g u a g e i n S t a u d t i m p o r t a n c e b e c a u s e , i n a s m u c h as  
t h e Alabama C o n s t i t u t i o n p r o h i b i t s an a c t i o n a g a i n s t  
t h e S t a t e , t h e l e g i s l a t u r e c o u l d n o t d e c l a r e an  
e n t i t y v u l n e r a b l e t o s u i t i f i t was i n f a c t a S t a t e  
a g e n c y . ' A l t h o u g h , s u c h a c l a u s e i s n o t 
d e t e r m i n a t i v e o f an A u t h o r i t y ' s s t a t u s , i t does show  
t h e i n t e n t o f t h e l e g i s l a t u r e t o c r e a t e a s e p a r a t e  
e n t i t y r a t h e r t h a n an a g e n c y o r arm o f t h e s t a t e . ' 
689 So. 2d a t 792. P r o c e e d i n g t o examine t h e 
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r e l a t i o n o f t h e A u t h o r i t y t o t h e S t a t e , t h e s e c o n d 
f a c t o r o f t h e S t a u d t t e s t , t h e C o u r t n o t e d t h a t t h e 
l e g i s l a t i o n c r e a t i n g t h e A u t h o r i t y p r o v i d e d t h a t a l l 
o b l i g a t i o n s and bonds o f t h e A u t h o r i t y w o u l d be i t s 
e x c l u s i v e o b l i g a t i o n and c o u l d n o t c o n s t i t u t e an 
o b l i g a t i o n o r d e b t o f t h e S t a t e . The C o u r t e x p r e s s e d 
i t s a g reement w i t h t h e argument o f t h e p l a i n t i f f 
t h a t , by v i r t u e o f t h e i n c l u s i o n o f t h a t l a n g u a g e i n 
t h e l e g i s l a t i o n , 'the A u t h o r i t y , i f i t i s an arm o f 
t h e s t a t e , c a n n o t p e r f o r m i t s n e c e s s a r y f u n c t i o n s 
w i t h o u t v i o l a t i n g § 213, A l a . C o n s t . 1901, w h i c h 
p r o v i d e s t h a t "any a c t c r e a t i n g o r i n c u r r i n g any new 
d e b t a g a i n s t t h e s t a t e , e x c e p t as h e r e i n p r o v i d e d 
f o r , s h a l l be a b s o l u t e l y v o i d . " ' 689 So. 2d a t 792." 

940 So. 2d a t 1000-01 ( e m p h a s i s a d d e d ) . 

F i n a l l y , t h e C o u r t i n G r e a t e r M o b i l e - W a s h i n g t o n C o u n t y 

M e n t a l H e a l t h - M e n t a l R e t a r d a t i o n B o a r d d i s c u s s e d R o d g e r s v. 

Hopper, 768 So. 2d 963, 966 ( A l a . 2 0 0 0 ) : 

" I n R o d g e r s , t h e C o u r t was c a l l e d upon t o d e t e r m i n e 
w h e t h e r t h e Alabama C o r r e c t i o n I n s t i t u t i o n F i n a n c e 
A u t h o r i t y ('ACIFA') q u a l i f i e d as a S t a t e a g e n c y . 
R e i t e r a t i n g t h e p r o p o s i t i o n t h a t o n l y ' i m m e d i a t e and 
s t r i c t l y g o v e r n m e n t a l a g e n c i e s o f t h e S t a t e , ' 768 
So. 2d a t 966, were p r o t e c t e d by s o v e r e i g n i m m u n i t y , 
t h e C o u r t u n d e r t o o k t o a p p l y t h e S t a u d t t e s t , 
b e g i n n i n g w i t h a l o o k b a c k a t i t s a p p l i c a t i o n i n 
A l l r e d . The C o u r t n o t e d t h a t i n A l l r e d , d e s p i t e t h e 
' d e c i d e d l y g o v e r n m e n t a l c h a r a c t e r i s t i c s ' e n j o y e d by 
w a t e r s h e d c o n s e r v a n c y d i s t r i c t s , s u c h as 'the 
c u s t o m a r y g o v e r n m e n t a l power o f e m i n e n t d omain,' 
e x e m p t i o n f r o m s t a t e and l o c a l t a x a t i o n , and 
l e g i s l a t i v e a p p r o p r i a t i o n s , i t had c o n c l u d e d t h a t a 
w a t e r s h e d c o n s e r v a n c y d i s t r i c t was an i n d e p e n d e n t 
a g e n c y . 768 So. 2d a t 967. 

" ' T h i s C o u r t b a s e d i t s h o l d i n g i n t h a t 
c a s e on s e v e r a l key c h a r a c t e r i s t i c s t h a t 
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d i s t i n g u i s h e d [ w a t e r s h e d c o n s e r v a n c y 
d i s t r i c t s ] as e n t i t i e s s e p a r a t e f r o m t h e 
S t a t e . Those c h a r a c t e r i s t i c s i n c l u d e d t h e 
a b i l i t y t o : (1) sue and be s u e d ; (2) e n t e r 
i n t o c o n t r a c t s ; (3) s e l l and d i s p o s e o f 
p r o p e r t y ; and (4) i s s u e b o n d s . [ A l l r e d , 620 
So. 2d] a t 630 ( c i t i n g §§ 9 - 8 - 2 5 ( a ) ( 1 3 ) , 
9 - 8 - 6 1 ( 6 ) , and 9-8-61(4) and ( 5 ) ) . N o t a b l y , 
t h e L e g i s l a t u r e a l s o had e x p r e s s l y p r o v i d e d 
t h a t d e b t s and o b l i g a t i o n s o f a [ w a t e r s h e d 
c o n s e r v a n c y d i s t r i c t ] were n o t t h e S t a t e ' s 
d e b t s and o b l i g a t i o n s . I d . ( c i t i n g § 
9 - 8 - 6 1 ( 3 ) ) . We f o u n d t h i s f i n a l 
c h a r a c t e r i s t i c t o be d i s p o s i t i v e , s t a t i n g : 

" ' " ' T h i s l a s t p r o v i s i o n c l e a r l y 
c o n t e m p l a t e s t h a t [ w a t e r s h e d 
c o n s e r v a n c y d i s t r i c t s ] a r e 
e n t i t i e s s e p a r a t e and a p a r t f r o m 
t h e S t a t e ; t h e p r o v i s i o n a l s o 
i n t r o d u c e s an e l e m e n t o f 
a m b i g u i t y i n t o t h e c r u c i a l 
q u e s t i o n o f t h e f i n a n c i a l 
r e s p o n s i b i l i t y f o r any judgment 
a d v e r s e t o a [ w a t e r s h e d 
c o n s e r v a n c y d i s t r i c t ] . ' " 

" ' [ A l l r e d ] , 620 So. 2d a t 630.' 

"768 So. 2d a t 967. 

"The R o d g e r s C o u r t was i m p r e s s e d t h a t , l i k e t h e 
w a t e r s h e d c o n s e r v a n c y d i s t r i c t s i n A l l r e d , A CIFA had 
' q u a l i t i e s s u g g e s t i n g t h a t i t i s an e n t i t y 
i n d e p e n d e n t o f t h e S t a t e , ' i n c l u d i n g '(1) t h e power 
t o sue and be s u e d ; (2) t h e power t o e n t e r i n t o 
c o n t r a c t s ; (3) t h e power t o s e l l and d i s p o s e o f 
p r o p e r t y ; (4) t h e power t o i s s u e b o n d s ; and (5) 
e x c l u s i v e r e s p o n s i b i l i t y f o r i t s f i n a n c i a l 
o b l i g a t i o n s ( t h e same q u a l i t y t h a t we f o u n d 
d i s p o s i t i v e i n [ A l l r e d ] ) . ' 768 So. 2d a t 967. The 
C o u r t d i s m i s s e d A C I F A ' s a r g u m e n t t h a t 
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i s ' n o t w i t h s t a n d i n g t h a t i t has t h o s e q u a l i t i e s , i t 
o r g a n i z a t i o n a l l y i n t e r t w i n e d w i t h t h e S t a t e by 
v i r t u e o f t h e S t a t e ' s o v e r s i g h t power r e g a r d i n g 
A C I F A ' s c h i e f o p e r a t i n g a c t i v i t y - - p r i s o n 
c o n s t r u c t i o n , ' o b s e r v i n g t h a t t h e o v e r s i g h t power 
was 'not d i f f e r e n t f r o m t h e power t o d i r e c t 
o p e r a t i o n s t h a t i s commonly e x e r c i s e d by t h e owner 
o f any o r d i n a r y b u s i n e s s . ' 768 So. 2d a t 967. The 
C o u r t s t a t e d t h a t ' [ r ] a t h e r t h a n l o o k i n g t o A C I F A ' s 
o p e r a t i o n s , we must l o o k t o i t s o r g a n i z a t i o n a l and 
f i n a n c i a l s t r u c t u r e , as we d i d w i t h t h e [ w a t e r s h e d 
c o n s e r v a n c y d i s t r i c t s ] i n [ A l l r e d ] , ' and c o n c l u d e d 
t h a t t h e ACIFA, 'and, d e r i v a t i v e l y , i t s o f f i c i a l s 
a r e n o t e n t i t l e d t o s o v e r e i g n i m m u n i t y . ' 768 So.2d 

a t 967." 

940 a t 1001-02. 

The m a j o r i t y c i t e s G r e a t e r M o b i l e - W a s h i n g t o n C o u n t y  

M e n t a l H e a l t h - M e n t a l R e t a r d a t i o n B o a r d and t h e n s t a t e s t h a t 

b e c a u s e t h e l a n g u a g e i n § 2 2 - 2 1 - 3 1 8 ( c ) ( 2 ) d e s c r i b e s an 

a u t h o r i t y as "a p o l i t i c a l s u b d i v i s i o n o f t h e s t a t e , " t h e 

A u t h o r i t y i s now t r a n s f o r m e d i n t o a S t a t e a g e n c y c o m p l e t e w i t h 

f u l l g o v e r n m e n t a l i m m u n i t y . T h i s c o n c l u s i o n i s i n s u p p o r t a b l e . 

A p p l y i n g t h e f r a m e w o r k p r o v i d e d i n G r e a t e r M o b i l e - W a s h i n g t o n  

C o u n t y M e n t a l H e a l t h - M e n t a l R e t a r d a t i o n B o a r d , I n o t e t h a t t h e 

b o a r d i n t h a t c a s e was c a r i n g f o r p e r s o n s who had been 

c o m m i t t e d t o t h e h o s p i t a l as m e n t a l l y i n c o m p e t e n t -- " p u r e l y 

a g o v e r n m e n t a l f u n c t i o n , w i s e and b e n e f i c i a l . " W h i t e v.  

A labama I n s a n e Hosp., 138 A l a . 47 9, 483, 35 So. 454 , 454 
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( 1 9 0 3 ) . I n t h i s c a s e , t h e A u t h o r i t y and B a p t i s t H e a l t h were 

engaged i n p r o v i d i n g p r i v a t e m e d i c a l c a r e t o p r i v a t e c i t i z e n s 

and were n o t engaged i n p r o v i d i n g m e n t a l - h e a l t h c a r e t o 

p e r s o n s who were m e n t a l l y i n c o m p e t e n t as a " p u r e l y 

g o v e r n m e n t a l f u n c t i o n . " The o p e r a t i o n o f a g e n e r a l h o s p i t a l 

f o r p e r s o n s who pay f o r g e n e r a l m e d i c a l c a r e o f a l l t y p e s 

c a n n o t be e q u a t e d t o p r o v i d i n g m e n t a l - h e a l t h c a r e as a 

g o v e r n m e n t a l f u n c t i o n t o p a t i e n t s who have been c o m m i t t e d t o 

a t r e a t m e n t f a c i l i t y as a r e s u l t o f m e n t a l d i s e a s e . Under t h e 

HCA A c t , t h e A u t h o r i t y i s a p u b l i c c o r p o r a t i o n , c r e a t e d by t h e 

l e g i s l a t u r e as an e n t i t y d i s t i n c t f r o m t h e S t a t e , an e n t i t y 

t h a t can sue and be s u e d . M o r e o v e r , u n l i k e any o t h e r 

s i t u a t i o n a d d r e s s e d i n t h e a n a l y s i s o f G r e a t e r M o b i l e - 

W a s h i n g t o n C o u n t y M e n t a l H e a l t h - M e n t a l R e t a r d a t i o n B o a r d , i n 

t h i s c a s e a p r i v a t e c o r p o r a t i o n , B a p t i s t H e a l t h , r e t a i n s a t  

l e a s t a r e v e r s i o n a r y o w n e r s h i p i n t e r e s t i n t h e a s s e t s i t  

c o n v e y e d t o t h e A u t h o r i t y t o manage. 5 S u r e l y t h i s i s a f a c t o r 

5 S e c t i o n 3.3 o f t h e J u l y 1, 2005, a f f i l i a t i o n a greement 
s t a t e s : "Upon t e r m i n a t i o n , a l l a s s e t s o f t h e A u t h o r i t y w i l l be 
t r a n s f e r r e d t o B a p t i s t H e a l t h o r t o i t s d e s i g n e e and B a p t i s t 
H e a l t h s h a l l e x e c u t e s u c h i n s t r u m e n t s as s h a l l be n e c e s s a r y t o 
assume, o r e v i d e n c e i t s r e s p o n s i b i l i t y f o r , a l l o f t h e 
o u t s t a n d i n g d e b t , o b l i g a t i o n s and o t h e r l i a b i l i t i e s o f t h e 
A u t h o r i t y . The [ B o a r d and UABHS] s h a l l n o t , i n any e v e n t , be 
l i a b l e f o r , o r be r e q u i r e d t o assume, any r e s p o n s i b i l i t y f o r 
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t h a t a r g u e s s t r o n g l y i n f a v o r o f t h e p o s i t i o n t h a t t h e 

A u t h o r i t y c a n n o t p r o p e r l y be c o n s i d e r e d an arm o f t h e S t a t e . 

F u r t h e r , t h e a s s e t s o f t h e A u t h o r i t y a r e t h e a s s e t s o f B a p t i s t 

H e a l t h , a s s e t s t h a t were n o t f u n d e d by t h e t a x p a y e r s o r t h e 

S t a t e b u t , r a t h e r , a s s e t s t h a t were f u n d e d by t h e o p e r a t i o n o f 

a p r i v a t e c o r p o r a t i o n . Of c o u r s e , t h e A u t h o r i t y a l s o has a l l 

t h e powers c o n f e r r e d by A l a . Code 1975, § 22-21-318, e.g., t o 

n e g o t i a t e c o n t r a c t s and t o g e n e r a t e d e b t i n i t s own name and 

n o t on b e h a l f o f t h e S t a t e , t h a t were h e l d t o be i n d i c i a o f 

p u b l i c c o r p o r a t i o n s and n o n g o v e r n m e n t a l e n t i t i e s n o t e n t i t l e d 

t o s o v e r e i g n i m m u n i t y u n d e r t h e a n a l y s i s and p r e c e d e n t s e t o u t 

i n G r e a t e r M o b i l e - W a s h i n g t o n C o u n t y M e n t a l H e a l t h - M e n t a l  

R e t a r d a t i o n B o a r d . 

The A u t h o r i t y a l s o a r g u e s t h a t i t i s e n t i t l e d t o f u l l 

g o v e r n m e n t a l i m m u n i t y b e c a u s e a judgment a g a i n s t i t w o u l d 

o p e r a t e t o r e d u c e i t s n e t o p e r a t i n g income and, b e c a u s e t h e 

a f f i l i a t i o n a greement o b l i g a t e s i t t o c o n t r i b u t e 25 p e r c e n t o f 

i t s n e t o p e r a t i n g income t o t h e B o a r d , s u c h a judgment w o u l d 

" a d v e r s e l y a f f e c t t h e s t a t e t r e a s u r y " u n d e r S t a u d t , s u p r a . 

any o u t s t a n d i n g d e b t s o r o t h e r l i a b i l i t i e s o f t h e A u t h o r i t y o r 
B a p t i s t H e a l t h i n c o n n e c t i o n w i t h t h e d i s s o l u t i o n o f t h e 
A u t h o r i t y o r t h e r e c o n v e y a n c e o f a s s e t s t o B a p t i s t H e a l t h . " 
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T h i s argument m i s r e a d s S t a u d t , i n w h i c h t h e C o u r t c o n s i d e r e d 

a p l a i n t i f f ' s c l a i m a g a i n s t t h e A r m o r y C o m m i s s i o n b a s e d on t h e 

p l a i n t i f f ' s a l l e g a t i o n t h a t she had been i n j u r e d as a r e s u l t 

o f a f a l l i n a N a t i o n a l G u a r d a r m o r y . The C o u r t d e t e r m i n e d 

t h a t t h e A r m o r y C o m m i s s i o n was an arm o f t h e S t a t e t h a t u s e d 

S t a t e f u n d s t o o p e r a t e and m a i n t a i n N a t i o n a l G u a r d a r m o r i e s , 

and, t h u s , a judgment a g a i n s t i t w o u l d come f r o m f u n d s a l r e a d y 

i n p o s s e s s i o n o f t h e S t a t e , t h e r e b y a d v e r s e l y a f f e c t i n g t h e 

S t a t e t r e a s u r y . P r o p e r l y c o n s t r u e d , S t a u d t s t a n d s f o r t h e 

p r i n c i p l e t h a t i f a judgment a g a i n s t t h e d e f e n d a n t w i l l c a u s e 

t h e S t a t e t o pay f u n d s f r o m i t s t r e a s u r y , t h a t f a c t i s a 

s i g n i f i c a n t f a c t o r s u p p o r t i n g a d e t e r m i n a t i o n t h a t t h e 

d e f e n d a n t i s e n t i t l e d t o g o v e r n m e n t a l i m m u n i t y . That i s n o t 

t h e s i t u a t i o n i n t h i s c a s e , where i t i s u n d i s p u t e d t h a t an 

a d v e r s e judgment a g a i n s t t h e A u t h o r i t y w i l l n o t r e s u l t i n any 

payment o f S t a t e f u n d s . A t most, an a d v e r s e judgment a g a i n s t 

t h e A u t h o r i t y w i l l r e s u l t i n a r e d u c t i o n o f f u n d s t h a t m i g h t 

l a t e r be p a i d t o a S t a t e a g e n c y . I f t h e A u t h o r i t y ' s argument 

on t h i s p o i n t has m e r i t , t h e n a l l Alabama t a x p a y e r s must 

s u r e l y be e n t i t l e d t o g o v e r n m e n t a l i m m u n i t y , b e c a u s e an 

a d v e r s e judgment a g a i n s t any one o f them w o u l d i m p a i r h i s o r 
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h e r a b i l i t y t o pay t a x e s and " a d v e r s e l y a f f e c t t h e s t a t e 

t r e a s u r y . " I s u b m i t t h a t , u n d e r a p r o p e r r e a d i n g o f S t a u d t , 

a judgment a g a i n s t t h e A u t h o r i t y can n e v e r r e s u l t i n a payment 

o f f u n d s f r o m t h e S t a t e t r e a s u r y , a f a c t o r t h a t f u r t h e r 

u n d e r m i n e s t h e m a j o r i t y ' s h o l d i n g . 

Thus, t h e A u t h o r i t y i n t h i s c a s e s a t i s f i e s none o f t h e 

c r i t e r i a s e t o u t by t h i s C o u r t i n G r e a t e r M o b i l e - W a s h i n g t o n 

C o u n t y M e n t a l H e a l t h - M e n t a l R e t a r d a t i o n B o a r d and t h e c a s e s i t 

r e l i e s upon f o r d e t e r m i n i n g t h a t an e n t i t y s h o u l d be a f f o r d e d 

g o v e r n m e n t a l i m m u n i t y . M o r e o v e r , upon i t s d i s s o l u t i o n , t h e 

A u t h o r i t y i s bound by c o n t r a c t t o r e t u r n t h e a s s e t s i t 

o b t a i n e d f r o m B a p t i s t H e a l t h , and manages f o r B a p t i s t H e a l t h , 

t o B a p t i s t H e a l t h . T h a t i s , t h e A u t h o r i t y becomes a d e v i c e t o 

s h i e l d a p r i v a t e c o r p o r a t i o n f r o m t h e c o n s e q u e n c e s o f i t s 

n e g l i g e n t a c t s . I c a n n o t c o n c l u d e t h a t b e c a u s e t h e l a n g u a g e 

i n § 2 2 - 2 1 - 3 1 8 ( c ) ( 2 ) r e f e r e n c e s an a u t h o r i t y as "a p o l i t i c a l 

s u b d i v i s i o n o f t h e s t a t e " t h a t t h e f o r e g o i n g p r e c e d e n t and 

a n a l y s i s must be d i s r e g a r d e d . I f t h i s i s s o , t h e n i t w o u l d 

seem p l a i n t h a t o t h e r p o l i t i c a l s u b d i v i s i o n s o f t h e S t a t e , 

l i k e c o u n t i e s and m u n i c i p a l i t i e s , must be a f f o r d e d s i m i l a r 

t r e a t m e n t . I n f a c t , a t l e a s t i n t h e c o n t e x t o f h e a l t h c a r e , 
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c o r p o r a t i o n s l i k e B a p t i s t H e a l t h may now i n s u l a t e t h e m s e l v e s 

f r o m r e s p o n s i b i l i t y f o r t h e i r n e g l i g e n c e s i m p l y by c r e a t i n g a 

s i m i l a r " h e a l t h - c a r e a u t h o r i t y " and c o r r e s p o n d i n g a f f i l i a t i o n 

a g r e e m e n t . No c o u n t y and m u n i c i p a l h o s p i t a l i n t h i s S t a t e i s 

c o m p a r a b l y i n s u l a t e d . T h i s r e s u l t i s n e i t h e r good la w n o r 

good p o l i c y . R a t h e r , i n l i g h t o f t h e s t a t u t o r y l a n g u a g e o f 

t h e HCA A c t and t h i s C o u r t ' s p r e c e d e n t d i s c u s s i n g t h e i n t e n t 

o f t h a t l a n g u a g e , I must c o n c l u d e t h a t t h e A u t h o r i t y c a n n o t be 

p r o p e r l y r e g a r d e d as an " i m m e d i a t e and s t r i c t l y g o v e r n m e n t a l 

a g e n c y " o f t h e S t a t e , and i t i s n o t e n t i t l e d t o t h e s o v e r e i g n 

i m m u n i t y a f f o r d e d t h e S t a t e by A r t . I , § 14, o f t h e A l a b a m a 

C o n s t i t u t i o n o f 1901. The f a c t t h a t t h e m a j o r i t y ' s h o l d i n g 

i m m u n i z e s t h e A u t h o r i t y ' s a c t i o n s i n p r o v i d i n g n e g l i g e n t 

h e a l t h c a r e t o o u r c i t i z e n s o n l y w o r s e n s t h e s i t u a t i o n . 

A c c o r d i n g l y , I d i s s e n t . 
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MURDOCK, J u s t i c e ( d i s s e n t i n g ) . 

I a g r e e w i t h much o f t h e r e a s o n i n g o f t h e t r i a l c o u r t . I 

do n o t b e l i e v e t h a t t h e H e a l t h C a r e A u t h o r i t y f o r B a p t i s t 

H e a l t h , an a f f i l i a t e o f t h e U n i v e r s i t y o f Alabama a t 

B i r m i n g h a m H e a l t h S y stem, d/b/a B a p t i s t M e d i c a l C e n t e r E a s t , 

g i v e n i t s c h a r a c t e r and i t s f u n c t i o n , p r o p e r l y may be 

c o n s i d e r e d a " g o v e r n m e n t a l e n t i t y " w i t h i n t h e i n t e n d m e n t o f 

t h e v a r i o u s l e g i s l a t i v e p r o v i s i o n s a t i s s u e o r , f o r t h a t 

m a t t e r , w i t h i n t h e i n t e n d m e n t o f §§ 13 and 14 o f t h e Alabama 

C o n s t i t u t i o n o f 1901. A c c o r d i n g l y , I r e s p e c t f u l l y d i s s e n t . 
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