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STUART, J u s t i c e . 

Town & C o u n t r y P r o p e r t y , L.L.C., and Town & C o u n t r y F o r d , 

L.L.C. ( h e r e i n a f t e r c o l l e c t i v e l y r e f e r r e d t o as "T&C"), s u e d 

A m e r i s u r e I n s u r a n c e Company and A m e r i s u r e M u t u a l I n s u r a n c e 

Company ( h e r e i n a f t e r c o l l e c t i v e l y r e f e r r e d t o as " A m e r i s u r e " ) 

and A m e r i s u r e ' s i n s u r e d , J o n e s - W i l l i a m s C o n s t r u c t i o n Company, 

I n c . , 1 i n t h e J e f f e r s o n C i r c u i t C o u r t p u r s u a n t t o Alabama's 

d i r e c t - a c t i o n s t a t u t e , § 27-23-2, A l a . Code 1975, a l l e g i n g 

t h a t A m e r i s u r e was o b l i g a t e d t o pay a $650,100 judgment 

e n t e r e d i n f a v o r o f T&C and a g a i n s t J o n e s - W i l l i a m s i n a 

s e p a r a t e a c t i o n p u r s u a n t t o a c o m m e r c i a l g e n e r a l - l i a b i l i t y 

i n s u r a n c e p o l i c y ("CGL p o l i c y " ) A m e r i s u r e had i s s u e d J o n e s -

W i l l i a m s ("the A m e r i s u r e p o l i c y " ) . 2 The t r i a l c o u r t e n t e r e d 

1T&C named J o n e s - W i l l i a m s as a d e f e n d a n t b a s e d on J o n e s -
W i l l i a m s ' s s t a t u s as an i n d i s p e n s a b l e p a r t y u n d e r § 27-23-2, 
A l a . Code 1975. See i n f r a n o t e 2. A d e f a u l t j u d g m e n t was 
u l t i m a t e l y e n t e r e d a g a i n s t J o n e s - W i l l i a m s . 

2 S e c t i o n 27-23-2 s t a t e s : 

"Upon t h e r e c o v e r y o f a f i n a l judgment a g a i n s t 
any ... c o r p o r a t i o n ... f o r l o s s o r damage t o 
p r o p e r t y , i f t h e d e f e n d a n t i n s u c h a c t i o n was 
i n s u r e d a g a i n s t t h e l o s s o r damage a t t h e t i m e when 
t h e r i g h t o f a c t i o n a r o s e , t h e j u d g m e n t c r e d i t o r 
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a summary judgment i n f a v o r o f A m e r i s u r e , and T&C now a p p e a l s . 

We a f f i r m i n p a r t and remand w i t h i n s t r u c t i o n s . 

I . 

I n J a n u a r y 1999, J o n e s - W i l l i a m s c o n t r a c t e d w i t h Town & 

C o u n t r y P r o p e r t y t o c o n s t r u c t an a u t o m o b i l e s a l e s and s e r v i c e 

f a c i l i t y f o r T&C i n B e s s e m e r . J o n e s - W i l l i a m s t h e n e n t e r e d 

i n t o c o n t r a c t s w i t h v a r i o u s s u b c o n t r a c t o r s t o c o n s t r u c t t h e 

f a c i l i t y , d o i n g none o f t h e a c t u a l c o n s t r u c t i o n w ork i t s e l f ; 

c o n s t r u c t i o n was c o m p l e t e d i n A u g u s t 1999. Town & C o u n t r y 

F o r d t h e n l e a s e d t h e f a c i l i t y f r o m Town & C o u n t r y P r o p e r t y and 

began o p e r a t i n g a F o r d a u t o m o b i l e d e a l e r s h i p on t h e p r e m i s e s . 

T h e r e a f t e r , T&C d i s c o v e r e d v a r i o u s d e f e c t s i n t h e f a c i l i t y . 

J o n e s - W i l l i a m s was n o t i f i e d o f t h e d e f e c t s and a p p a r e n t l y made 

some a t t e m p t s t o c o r r e c t t h e m ; however, on O c t o b e r 3, 2002, 

T&C s u e d J o n e s - W i l l i a m s i n t h e J e f f e r s o n C i r c u i t C o u r t , 

a s s e r t i n g v a r i o u s t o r t and c o n t r a c t c l a i m s stemming f r o m t h e 

s h a l l be e n t i t l e d t o have t h e i n s u r a n c e money 
p r o v i d e d f o r i n t h e c o n t r a c t o f i n s u r a n c e b e t w e e n 
t h e i n s u r e r and t h e d e f e n d a n t a p p l i e d t o t h e 
s a t i s f a c t i o n o f t h e j u d g m e n t , and i f t h e judgment i s 
n o t s a t i s f i e d w i t h i n 30 days a f t e r t h e d a t e when i t 
i s e n t e r e d , t h e judgment c r e d i t o r may p r o c e e d 
a g a i n s t t h e d e f e n d a n t and t h e i n s u r e r t o r e a c h and 
a p p l y t h e i n s u r a n c e money t o t h e s a t i s f a c t i o n o f t h e 
j u d g m e n t . " 
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a l l e g e d f a u l t y c o n s t r u c t i o n o f t h e f a c i l i t y . J o n e s - W i l l i a m s 

n o t i f i e d i t s i n s u r e r , A m e r i s u r e , o f t h e a c t i o n , and A m e r i s u r e 

a g r e e d t o p r o v i d e a d e f e n s e i n a c c o r d a n c e w i t h t h e t e r m s o f 

t h e A m e r i s u r e p o l i c y . 

T&C's c l a i m s a g a i n s t J o n e s - W i l l i a m s were t r i e d b e f o r e a 

j u r y , and on September 4, 2007, t h e j u r y r e t u r n e d a v e r d i c t i n 

f a v o r o f T&C, a w a r d i n g Town & C o u n t r y F o r d $34,100 and Town & 

C o u n t r y P r o p e r t y $616,000. F o l l o w i n g t h e e n t r y o f a judgment 

on t h e v e r d i c t , A m e r i s u r e i n d i c a t e d t h a t i t w o u l d n o t 

i n d e m n i f y J o n e s - W i l l i a m s f o r t h e judgment e n t e r e d a g a i n s t i t , 

and on O c t o b e r 30, 2007, T&C i n i t i a t e d t h e a c t i o n u n d e r l y i n g 

t h e s e a p p e a l s , a l l e g i n g t h a t t h e award e n t e r e d a g a i n s t J o n e s -

W i l l i a m s was c o v e r e d by t h e A m e r i s u r e p o l i c y and s e e k i n g 

payment f r o m A m e r i s u r e . A m e r i s u r e d e n i e d l i a b i l i t y and f i l e d 

a c o u n t e r c l a i m s e e k i n g a judgment d e c l a r i n g t h a t t h e r e had 

been no o c c u r r e n c e o r a c c i d e n t t r i g g e r i n g c o v e r a g e u n d e r t h e 

A m e r i s u r e p o l i c y and t h a t , even i f t h e r e had been an 

o c c u r r e n c e , t h e p o l i c y e x c l u d e d c o v e r a g e f o r damage c a u s e d by 

J o n e s - W i l l i a m s ' s own f a u l t y work. T&C a r g u e d t h a t t h e f a u l t y 

c o n s t r u c t i o n o f t h e f a c i l i t y was i t s e l f an o c c u r r e n c e 

t r i g g e r i n g c o v e r a g e and t h a t t h e damage was n o t t h e r e s u l t o f 
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J o n e s - W i l l i a m s ' s w ork b u t t h e work o f t h e s u b c o n t r a c t o r s 

J o n e s - W i l l i a m s had e m p l o y e d . 

On F e b r u a r y 13, 2009, A m e r i s u r e moved f o r a summary 

j u d g m e n t . On A p r i l 19, 2010, T&C f i l e d a m o t i o n o p p o s i n g 

A m e r i s u r e ' s summary-judgment m o t i o n and s e e k i n g a summary 

judgment on i t s own b e h a l f . A m e r i s u r e and T&C t h e r e a f t e r e a c h 

f i l e d a d d i t i o n a l r e s p o n s e s a n d / o r s u p p l e m e n t s t o t h e i r 

m o t i o n s , and on J u l y 26, 2010, t h e t r i a l c o u r t c o n d u c t e d a 

h e a r i n g on t h e p e n d i n g summary-judgment m o t i o n s . On A u g u s t 

26, 2010, t h e t r i a l c o u r t e n t e r e d a summary judgment i n f a v o r 

o f A m e r i s u r e , h o l d i n g t h a t , i n A l a b a m a , " f a u l t y c o n s t r u c t i o n 

i s n o t an ' o c c u r r e n c e ' u n d e r a [ C G L ] p o l i c y . " T&C now 

a p p e a l s . 3 

3Two a p p e a l s were d o c k e t e d i n t h i s c a s e b e c a u s e t h e r e was 
some u n c e r t a i n t y i n t h e t r i a l c o u r t r e g a r d i n g t h e f i n a l i t y o f 
t h e summary judgment i n f a v o r o f A m e r i s u r e . A l t h o u g h t h e 
t r i a l c o u r t ' s A u g u s t 26, 2010, summary-judgment o r d e r d i s p o s e d 
o f a l l t h e c l a i m s b etween t h e r e m a i n i n g p a r t i e s , T&C 
s u b s e q u e n t l y moved t h e t r i a l c o u r t t o e x p l i c i t l y make i t s 
j u d g m e n t f i n a l p u r s u a n t t o R u l e 5 4 ( b ) , A l a . R. C i v . P. The 
t r i a l c o u r t r e s p o n d e d by e n t e r i n g an o r d e r a l l o w i n g f o r an 
i m m e d i a t e r e v i e w o f t h e judgment p u r s u a n t t o R u l e 5, A l a . R. 
App. P. 

On O c t o b e r 4, 2010, w h i l e p r e p a r i n g i t s R u l e 5 p e t i t i o n 
f o r a p e r m i s s i v e a p p e a l , T&C n e v e r t h e l e s s f i l e d t h e a p p e a l 
d o c k e t e d as c a s e no. 1100009 t o p r o t e c t i t s a p p e l l a t e r i g h t s 
i n t h e e v e n t t h e A u g u s t 26, 2010, j u d g m e n t was, i n f a c t , a 
f i n a l j udgment s u c h t h a t p e r m i s s i o n t o a p p e a l o r a R u l e 54(b) 
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I I . 

We r e v i e w T&C's ar g u m e n t s on a p p e a l p u r s u a n t t o t h e 

f o l l o w i n g s t a n d a r d : 

" T h i s C o u r t ' s r e v i e w o f a summary judgment i s de 
novo. W i l l i a m s v. S t a t e Farm Mut. A u t o . I n s . Co., 
8 8 6 So. 2d 72 , 74 ( A l a . 2 0 0 3 ) . We a p p l y t h e same 
s t a n d a r d o f r e v i e w as t h e t r i a l c o u r t a p p l i e d . 
S p e c i f i c a l l y , we must d e t e r m i n e w h e t h e r t h e movant 
has made a p r i m a f a c i e s h o w i n g t h a t no g e n u i n e i s s u e 
o f m a t e r i a l f a c t e x i s t s and t h a t t h e movant i s 
e n t i t l e d t o a judgment as a m a t t e r o f l a w . R u l e 
5 6 ( c ) , A l a . R. C i v . P.; B l u e C r o s s & B l u e S h i e l d o f  
A labama v. H o d u r s k i , 899 So. 2d 949, 952-53 ( A l a . 
2 0 0 4 ) . I n m a k i n g s u c h a d e t e r m i n a t i o n , we must 
r e v i e w t h e e v i d e n c e i n t h e l i g h t most f a v o r a b l e t o 
t h e nonmovant. W i l s o n v. Brown, 496 So. 2d 756, 758 
( A l a . 1 9 8 6 ) . Once t h e movant makes a p r i m a f a c i e 
s h o w i n g t h a t t h e r e i s no g e n u i n e i s s u e o f m a t e r i a l 
f a c t , t h e b u r d e n t h e n s h i f t s t o t h e nonmovant t o 
p r o d u c e ' s u b s t a n t i a l e v i d e n c e ' as t o t h e e x i s t e n c e 
o f a g e n u i n e i s s u e o f m a t e r i a l f a c t . B a s s v.  
S o u t h T r u s t Bank o f B a l d w i n C o u n t y , 538 So. 2d 794, 
797-98 ( A l a . 1 9 8 9 ) ; A l a . Code 1975, § 12-21-12." 

Dow v. Alabama D e m o c r a t i c P a r t y , 897 So. 2d 1035, 1038-39 

( A l a . 2 0 0 4 ) . 

I I I . 

c e r t i f i c a t i o n was u n n e c e s s a r y . T&C s u b s e q u e n t l y f i l e d i t s 
p e t i t i o n f o r p e r m i s s i o n t o a p p e a l p u r s u a n t t o R u l e 5 as w e l l , 
w h i c h was d o c k e t e d as c a s e no. 1100072. B e c a u s e t h e judgment 
e n t e r e d by t h e t r i a l c o u r t on A u g u s t 26, 2010, d i d d i s p o s e o f 
a l l t h e c l a i m s b etween t h e p a r t i e s , i t was a f i n a l j u d g m e n t , 
and T&C's O c t o b e r 4, 2010, a p p e a l o f t h a t j u d g m e n t was b o t h 
t i m e l y and p r o p e r . A c c o r d i n g l y , t h e a p p e a l d o c k e t e d as c a s e 
no. 1100072 i s d i s m i s s e d as moot. 
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A v a l i d j udgment was e n t e r e d i n f a v o r o f T&C and a g a i n s t 

J o n e s - W i l l i a m s . A c c o r d i n g l y , p u r s u a n t t o t h e t e r m s o f t h e 

A m e r i s u r e p o l i c y , A m e r i s u r e i s r e s p o n s i b l e f o r p a y i n g t h a t 

j udgment i f t h e judgment was b a s e d on c l a i m s b a s e d on 

" p r o p e r t y damage" c a u s e d by an " o c c u r r e n c e " as t h o s e t e r m s a r e 

u s e d i n t h e A m e r i s u r e p o l i c y . The d i s p u t e b e f o r e us i s 

a c c o r d i n g l y c e n t e r e d upon t h e i n t e r p r e t a t i o n o f t h e A m e r i s u r e 

p o l i c y . The A m e r i s u r e p o l i c y i s i t s e l f an example o f a CGL 

p o l i c y , w h i c h p o l i c i e s a r e w i d e l y u s e d by c o n t r a c t o r s and 

g e n e r a l l y employ s t a n d a r d i z e d f o r m s and t e r m s . T h e r e i s 

a c c o r d i n g l y an e x t e n s i v e body o f c a s e l a w n a t i o n w i d e c o n c e r n i n g 

t h e i n t e r p r e t a t i o n o f s u c h p o l i c i e s . I n 2010, t h e Supreme 

C o u r t o f I n d i a n a p r o v i d e d t h e f o l l o w i n g h e l p f u l b a c k g r o u n d on 

t h e o r i g i n a t i o n and o b j e c t o f t h e s e p o l i c i e s : 

" B e f o r e d i s c u s s i n g t h e i s s u e s a t s t a k e i n t h i s 
c a s e , we p r o v i d e some b a c k g r o u n d i n f o r m a t i o n . CGL 
i n s u r a n c e p o l i c i e s a r e d e s i g n e d t o p r o t e c t an 
i n s u r e d a g a i n s t c e r t a i n l o s s e s a r i s i n g o u t o f 
b u s i n e s s o p e r a t i o n s . Most CGL p o l i c i e s a r e w r i t t e n 
on s t a n d a r d i z e d f o r m s d e v e l o p e d by an a s s o c i a t i o n o f 
d o m e s t i c p r o p e r t y i n s u r e r s known as t h e I n s u r a n c e 
S e r v i c e s O f f i c e ('ISO'). H a r t f o r d F i r e I n s . Co. v.  
C a l i f o r n i a , 509 U.S. 764, 772, 113 S.Ct. 2891, 125 
L.Ed.2d 612 ( 1 9 9 3 ) . ' [These] p o l i c i e s b e g i n w i t h a 
b r o a d g r a n t o f c o v e r a g e , w h i c h i s t h e n l i m i t e d i n 
s c o p e by e x c l u s i o n s . E x c e p t i o n s t o e x c l u s i o n s 
n a r r o w t h e s c o p e o f t h e e x c l u s i o n and, as a 
c o n s e q u e n c e , add b a c k c o v e r a g e . However, i t i s t h e 
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i n i t i a l b r o a d g r a n t o f c o v e r a g e , n o t t h e e x c e p t i o n 
t o t h e e x c l u s i o n , t h a t u l t i m a t e l y c r e a t e s ( o r does 
n o t c r e a t e ) t h e c o v e r a g e s o u g h t . ' D a v i d D e k k e r , 
D o u g l a s Green & S t e p h e n P a l l e y , The E x p a n s i o n o f  
I n s u r a n c e C o v e r a g e f o r D e f e c t i v e C o n s t r u c t i o n , 2 8 
C o n s t r . Law, F a l l 2008, a t 19, 20. 

"The p r e c u r s o r o f t o d a y ' s s t a n d a r d c o m m e r c i a l 
l i a b i l i t y i n s u r a n c e c o n t r a c t s was p r o m u l g a t e d i n 
1940 and has s i n c e u n d e r g o n e f i v e p r i n c i p a l 
r e v i s i o n s , t h e most r e c e n t o f w h i c h came i n t o use i n 
1986. P r i o r t o 1986, t h e ISO had n o t s i g n i f i c a n t l y 
r e v i s e d i t s s t a n d a r d c o m m e r c i a l g e n e r a l l i a b i l i t y 
f o r m s i n c e 1973. E r n e s t M a r t i n , J r . , D a n i e l T. 
Mabery, E r i k a L. B l o m q u i s t & J e f f r e y S. L o w e n s t e i n , 
I n s u r a n c e C o v e r a g e f o r t h e New B r e e d o f  
I n t e r n e t - R e l a t e d T rademark I n f r i n g e m e n t C l a i m s , 5 4 
S.M.U. L. Rev. 1973, 1987-88 (2001) ('ISO f r e q u e n t l y 
makes m i n o r r e v i s i o n s t o i t s CGL f o r m , b u t r a r e l y 
u n d e r t a k e s a m a j o r , s u b s t a n t i v e o v e r h a u l The 
s t a n d a r d ISO f o r m i n e x i s t e n c e b e f o r e t h e 1986 
r e v i s i o n was p r o m u l g a t e d i n 1973 ' ) . ' I n t h e 
1973 v e r s i o n o f t h e [ISO's CGL p o l i c y f o r m ] , t h e 
work p e r f o r m e d e x c l u s i o n p r e c l u d e d c o v e r a g e f o r 
p r o p e r t y damage t o work p e r f o r m e d by o r on b e h a l f o f 
th e named i n s u r e d a r i s i n g o u t o f t h e work o r any 
p o r t i o n t h e r e o f , o r o u t o f m a t e r i a l s , p a r t s o r 
e q u i p m e n t f u r n i s h e d i n c o n n e c t i o n t h e r e w i t h . ' 
F r e n c h v. A s s u r a n c e Co. o f Am., 448 F.3d 693, 700 
( 4 t h C i r . 2006) ( i n t e r n a l c i t a t i o n s and q u o t a t i o n s 
o m i t t e d ) ( e m p h a s i s a d d e d ) ; see a l s o 9A E r i c M i l l s 
Holmes, Holmes' Appleman on I n s u r a n c e 2d § 132.9 a t 
152 ( 2 0 0 2 ) . The 'on b e h a l f o f ' l a n g u a g e was 
i n t e r p r e t e d t o mean t h a t no c o v e r a g e e x i s t e d f o r 
damage t o a s u b c o n t r a c t o r ' s work o r f o r damage t o 
th e i n s u r e d ' s own work r e s u l t i n g f r o m a 
s u b c o n t r a c t o r ' s work. See 9A Lee R. R u s s , e t a l . , 
Couch on I n s u r a n c e 3d § 129:18 ( 2 0 0 5 ) ; Holmes, 
s u p r a , a t 153. 

"Many c o n t r a c t o r s were d i s s a t i s f i e d w i t h t h i s 
s t a t e o f a f f a i r s b e c a u s e more and more p r o j e c t s were 
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b e i n g c o m p l e t e d w i t h t h e h e l p o f s u b c o n t r a c t o r s . 
See R u s s , e t a l . , s u p r a , § 129:18 ('Due t o t h e 
i n c r e a s i n g use o f s u b c o n t r a c t o r s on c o n s t r u c t i o n 
p r o j e c t s , many g e n e r a l c o n t r a c t o r s were n o t 
s a t i s f i e d w i t h t h e l a c k o f c o v e r a g e p r o v i d e d u n d e r 
[ t h e 1973 ISO CGL] c o m m e r c i a l g e n e r a l l i a b i l i t y 
p o l i c i e s where t h e g e n e r a l c o n t r a c t o r was n o t 
d i r e c t l y r e s p o n s i b l e f o r t h e d e f e c t i v e w o r k . ' ) . I n 
r e s p o n s e t o t h i s d i s s a t i s f a c t i o n , b e g i n n i n g i n 1976 
an i n s u r e d u n d e r t h e 1973 ISO CGL p o l i c y f o r m c o u l d 
pay a h i g h e r premium t o o b t a i n a b r o a d f o r m p r o p e r t y 
damage e n d o r s e m e n t ( t h e BFPD E n d o r s e m e n t ) w h i c h 
e f f e c t i v e l y e l i m i n a t e d t h e 'on b e h a l f o f ' l a n g u a g e 
and e x c l u d e d c o v e r a g e o n l y f o r p r o p e r t y damage t o 
work p e r f o r m e d by t h e named i n s u r e d . I d . Thus, 
l i a b i l i t y c o v e r a g e was e x t e n d e d t o t h e i n s u r e d ' s 
c o m p l e t e d work when t h e damage a r o s e o u t o f work 
p e r f o r m e d by a s u b c o n t r a c t o r . I d . 

" I n 1986, as p a r t o f a m a j o r r e v i s i o n , t h e 
s u b c o n t r a c t o r e x c e p t i o n a s p e c t o f t h e BFPD 
E n d o r s e m e n t was added d i r e c t l y t o t h e body o f t h e 
ISO's CGL p o l i c y i n t h e f o r m o f an e x p r e s s e x c e p t i o n 
t o t h e 'Your Work' e x c l u s i o n . I d . ; L i m b a c h Co. LLC  
v. Z u r i c h Am. I n s . Co., 396 F.3d 358 , 362-63 ( 4 t h 
C i r . 2005) ( i n t e r n a l c i t a t i o n s o m i t t e d ) . Thus, 
u n d e r t h e 1986 ISO CGL P o l i c i e s , t h e 'Your Work' 
e x c l u s i o n s p e c i f i c a l l y p r o v i d e s t h a t i t 'does n o t 
a p p l y i f t h e damaged work o r t h e work o u t o f w h i c h 
t h e damage a r i s e s was p e r f o r m e d on [ t h e i n s u r e d 
c o n t r a c t o r ' s ] b e h a l f by a s u b c o n t r a c t o r . ' 
A p p e l l a n t s ' App. a t 245. C o p y r i g h t e d i n 1994 and 
1997, ... t h e CGL P o l i c e s a t i s s u e i n t h i s c a s e p o s t 
d a t e t h e 1986 r e v i s i o n s and i n c l u d e a s u b c o n t r a c t o r 
e x c e p t i o n t o t h e 'Your Work' e x c l u s i o n . " 

Sheehan C o n s t r . Co. v C o n t i n e n t a l Cas. Co., 935 N.E.2d 160, 

162-63 ( I n d . 2010) ( f o o t n o t e o m i t t e d ) . The A m e r i s u r e p o l i c y 

i n t h e p r e s e n t c a s e i s i d e n t i c a l i n a l l m a t e r i a l r e s p e c t s t o 
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t h e CGL p o l i c i e s d i s c u s s e d i n Sheehan. The i n i t i a l g r a n t o f 

c o v e r a g e i n t h e A m e r i s u r e p o l i c y r e a d s as f o l l o w s : 

" 1 . I n s u r i n g A g r e e m e n t . 

" a . We w i l l pay t h o s e sums t h a t t h e 
i n s u r e d becomes l e g a l l y o b l i g a t e d t o 
pay as damages b e c a u s e o f ' b o d i l y 
i n j u r y ' o r ' p r o p e r t y damage' t o w h i c h 
t h i s i n s u r a n c e a p p l i e s . ... 

"b. T h i s i n s u r a n c e a p p l i e s t o ' b o d i l y 
i n j u r y ' o r ' p r o p e r t y damage' o n l y i f : 

"(1) o r 
i s 

The ' b o d i l y i n j u r y ' 
' p r o p e r t y damage' 
c a u s e d by an ' o c c u r r e n c e ' 
t h a t t a k e s p l a c e i n t h e 
' c o v e r a g e t e r r i t o r y ' ; and 

" (2) o r The ' b o d i l y i n j u r y ' 
' p r o p e r t y damage' o c c u r s 
d u r i n g t h e p o l i c y p e r i o d . " 

The A m e r i s u r e p o l i c y f u r t h e r d e f i n e s " p r o p e r t y damage" as 

" [ p ] h y s i c a l i n j u r y t o t a n g i b l e p r o p e r t y , i n c l u d i n g a l l 

r e s u l t i n g l o s s o f use o f t h a t p r o p e r t y " and " [ l ] o s s o f use o f 

t a n g i b l e p r o p e r t y t h a t i s n o t p h y s i c a l l y i n j u r e d . " F i n a l l y , 

i t a l s o d e f i n e s " o c c u r r e n c e " as "an a c c i d e n t , i n c l u d i n g 

c o n t i n u o u s o r r e p e a t e d e x p o s u r e t o s u b s t a n t i a l l y t h e same 

g e n e r a l h a r m f u l c o n d i t i o n s . " M o r e o v e r , c o n s i s t e n t w i t h t h e 

1986 r e v i s i o n , t h e A m e r i s u r e p o l i c y c o n t a i n s an e x c l u s i o n , 

commonly d e n o m i n a t e d t h e " y o u r - w o r k e x c l u s i o n , " e x c l u d i n g 
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c o v e r a g e f o r any " ' [ p ] r o p e r t y damage' t o 'your work' a r i s i n g 

o u t o f i t and i n c l u d e d i n t h e ' p r o d u c t s - c o m p l e t e d o p e r a t i o n s 

h a z a r d , ' " and an e x c e p t i o n , commonly d e n o m i n a t e d as t h e 

" s u b c o n t r a c t o r e x c e p t i o n , " p r o v i d i n g t h a t t h e y o u r - w o r k 

e x c l u s i o n "does n o t a p p l y i f t h e damaged work o r t h e work o u t 

o f w h i c h t h e damage a r i s e s was p e r f o r m e d on y o u r b e h a l f by a 

s u b c o n t r a c t o r . " See Sheehan, 935 N.E.2d a t 164 ( d e s c r i b i n g 

t e r m s o f t h e CGL p o l i c y i s s u e d i n t h a t c a s e i d e n t i c a l t o t h e 

t e r m s i n t h e A m e r i s u r e p o l i c y ) . I n p r a c t i c a l e f f e c t , t h e 

y o u r - w o r k e x c l u s i o n and t h e s u b c o n t r a c t o r e x c e p t i o n o p e r a t e t o 

e x c l u d e c o v e r a g e f o r p r o p e r t y damage c a u s e d by work p e r f o r m e d 

by t h e i n s u r e d c o n t r a c t o r on h i s own b e h a l f b u t t o r e s t o r e 

c o v e r a g e f o r p r o p e r t y damage c a u s e d by work p e r f o r m e d by a 

s u b c o n t r a c t o r on b e h a l f o f t h e i n s u r e d c o n t r a c t o r . B o t h t h e 

y o u r - w o r k e x c l u s i o n and s u b c o n t r a c t o r e x c e p t i o n a r e 

i m p l i c a t e d , h owever, o n l y i f t h e r e i s f i r s t d e t e r m i n e d t o be 

an " o c c u r r e n c e . " 

T h i s C o u r t has p r e v i o u s l y c o n s i d e r e d c a s e s r e q u i r i n g i t 

t o d e t e r m i n e w h e t h e r damage a l l e g e d t o be t h e r e s u l t o f f a u l t y 

w o r k m a n s h i p i s c o v e r e d u n d e r a CGL p o l i c y , and, i n e a c h c a s e , 

i t s d e c i s i o n has h i n g e d on t h e n a t u r e o f t h e damage c a u s e d by 
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t h e f a u l t y w o r k m a n s h i p . Two c a s e s o r i g i n a l l y d e c i d e d on t h e 

same d a t e i n 1983 e f f e c t i v e l y i l l u s t r a t e t h e s t a t e o f t h e l a w 

i n t h i s a r e a : U n i t e d S t a t e s F i d . & Guar. Co. v. Warwick Dev. 

Co., 446 So. 2d 1021 ( A l a . 1984) ( " W a r w i c k " ) , 4 and Moss v. 

Champion I n s . Co., 442 So. 2d 26 ( A l a . 1 9 8 3 ) . I n Warwick, t h e 

p u r c h a s e r s o f a n e w l y b u i l t house s u e d t h e b u i l d e r , s t a t i n g 

c l a i m s o f f a u l t y c o n s t r u c t i o n and m i s r e p r e s e n t a t i o n , a f t e r 

t a k i n g p o s s e s s i o n o f t h e house and d i s c o v e r i n g e x t e n s i v e 

d e f e c t s i n i t s c o n s t r u c t i o n . The b u i l d e r t h e n a l l e g e d a 

t h i r d - p a r t y c l a i m a g a i n s t i t s i n s u r e r a f t e r i t s o u g h t c o v e r a g e 

f o r t h e p u r c h a s e r s ' c l a i m s p u r s u a n t t o a CGL p o l i c y , and i t s 

r e q u e s t f o r c o v e r a g e was d e n i e d . A t t h e c o n c l u s i o n o f a t r i a l 

on a l l t h o s e c l a i m s , t h e t r i a l c o u r t a w a r d e d damages t o t h e 

p u r c h a s e r s and h e l d t h a t t h e i n s u r e r was r e q u i r e d t o i n d e m n i f y 

t h e b u i l d e r f o r t h e p u r c h a s e r s ' c l a i m s . On a p p e a l , h owever, 

t h i s C o u r t r e v e r s e d t h e judgment a g a i n s t t h e i n s u r e r , s t a t i n g : 

"The f i r s t i s s u e i s w h e t h e r [ t h e i n s u r e r ' s ] 
p o l i c y p r o v i d e d c o v e r a g e f o r a l l e g e d f a u l t y 
w o r k m a n s h i p and n o n c o m p l y i n g m a t e r i a l s i n t h e 
c o n s t r u c t i o n o f p l a i n t i f f s ' r e s i d e n c e when t h e 
a l l e g e d damage was c o n f i n e d t o t h e r e s i d e n c e i t s e l f . 
[The i n s u r e r ] c o n t e n d s t h a t t h e p o l i c y a f f o r d s no 

4On F e b r u a r y 10, 1984, t h i s C o u r t w i t h d r e w i t s O c t o b e r 7, 
1983, o p i n i o n i n Warwick on r e h e a r i n g and s u b s t i t u t e d a new 
o p i n i o n . 
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c o v e r a g e b e c a u s e (1) no i n s u r a b l e l o s s o c c u r r e d w i t h 
t h e p o l i c y p e r i o d and (2) damages t o t h e work o f t h e 
i n s u r e d a t t r i b u t a b l e t o f a u l t y w o r k m a n s h i p a r e 
e x p r e s s l y e x c l u d e d f r o m c o v e r a g e . A f t e r a r e v i e w o f 
t h e r e c o r d and t h e p o l i c y i n v o l v e d , we c o n c l u d e t h a t 
t h e t r i a l c o u r t i n c o r r e c t l y h e l d t h a t [ t h e i n s u r e r ] 
was bound u n d e r i t s p o l i c y o f i n s u r a n c e t o [ t h e  
b u i l d e r ] . I n o u r v i e w , t h e r e was no ' o c c u r r e n c e ' 
w i t h i n t h e d e f i n i t i o n o f ' o c c u r r e n c e ' f o u n d i n t h e 
p e r t i n e n t p o l i c y p r o v i s i o n s . The p o l i c y c l e a r l y 
s t a t e s t h a t t h e company w i l l pay damages f o r : 'A. 
b o d i l y i n j u r y o r B. p r o p e r t y damage t o w h i c h t h i s 
i n s u r a n c e a p p l i e s c a u s e d by an o c c u r r e n c e . ' The 
[ i n s u r e r ' s ] p o l i c y d e f i n e s ' o c c u r r e n c e ' as 'an 
a c c i d e n t , i n c l u d i n g c o n t i n u o u s o r r e p e a t e d e x p o s u r e 
t o c o n d i t i o n s , w h i c h r e s u l t s i n b o d i l y i n j u r y o r 
p r o p e r t y damage n e i t h e r e x p e c t e d n o r i n t e n d e d f r o m 
t h e s t a n d p o i n t o f t h e I n s u r e d . ' F o r a c o n t r a r y 
h o l d i n g u n d e r c i r c u m s t a n c e s a m o u n t i n g t o 'an 
o c c u r r e n c e , ' see Moss v. Champion I n s . Co., 442 So. 
2d 26 ( A l a . 1 9 8 3 ) . " 

W a r w i c k , 446 So. 2d a t 1023. Thus, Warwick h e l d t h a t f a u l t y 

w o r k m a n s h i p i t s e l f i s n o t an " o c c u r r e n c e . " 

I n Moss, h o w e v e r , a homeowner s u e d a c o n t r a c t o r she had 

h i r e d t o r e r o o f h e r house i n o r d e r " t o r e c o v e r f o r damage she 

a l l e g e d l y i n c u r r e d due t o r a i n w h i c h f e l l i n t o h e r a t t i c and 

c e i l i n g s b e c a u s e , as she c l a i m e d , t h e r o o f was u n c o v e r e d much 

o f t h e t i m e t h a t t h e r e - r o o f i n g j o b was b e i n g p e r f o r m e d . " 442 

So. 2d a t 26. The c o n t r a c t o r ' s i n s u r e r a r g u e d t h a t i t was n o t 

r e q u i r e d t o p r o v i d e a d e f e n s e o r t o pay any judgment a g a i n s t 

t h e c o n t r a c t o r b e c a u s e , i t a r g u e d , t h e damage was n o t t h e 
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r e s u l t o f an o c c u r r e n c e and was t h e r e f o r e n o t c o v e r e d u n d e r 

t h e c o n t r a c t o r ' s CGL p o l i c y . F o l l o w i n g a b e n c h t r i a l l i m i t e d 

t o d e c i d i n g t h e i n s u r a n c e - c o v e r a g e i s s u e , t h e t r i a l c o u r t 

r u l e d i n t h e i n s u r e r ' s f a v o r , h o l d i n g t h a t t h e damage t o t h e 

homeowner's house was n o t t h e r e s u l t o f an o c c u r r e n c e . On 

a p p e a l , we r e v e r s e d t h e t r i a l c o u r t ' s j u d g m e n t , s t a t i n g : 

"That t h e a t t e m p t was made t o keep t h e r o o f c o v e r e d 
as t h e work p r o g r e s s e d was e s t a b l i s h e d by t h e 
t e s t i m o n y o f [ t h e homeowner] h e r s e l f . That i t 
became i n s u f f i c i e n t was n o t a t t r i b u t a b l e t o [ t h e 
c o n t r a c t o r ] , who, f o r a u g h t t h a t a p p e a r s f r o m t h e 
e v i d e n c e , d i d n o t i n t e n d t h e damage, and who by h i s 
p e r s o n a l e f f o r t s c o u l d n o t have r e a s o n a b l y f o r e s e e n 
t h e n e g l i g e n c e o f h i s crews i n t h e i r f a i l u r e t o 
f o l l o w h i s i n s t r u c t i o n s . [The homeowner's] 
c o m p l a i n t a g a i n s t h im c h a r g e d him w i t h n e g l i g e n c e 
(and b r e a c h o f c o n t r a c t ) , n o t c o n s c i o u s a c t s made 
w i t h i n t e n t t o c a u s e damage. H i s i n s t r u c t i o n s 
e s t a b l i s h h i s d e f i n i t e s t e p s t a k e n t o p r e v e n t 
damage. And f i n a l l y , a f t e r t h e ' r e p e a t e d e x p o s u r e 
t o c o n d i t i o n s , ' t h e r o o f l e a k e d . Thus, t h e r e was an 
' o c c u r r e n c e ' u n d e r t h e p o l i c y , and t h e [ i n s u r e r ] i s 
o b l i g a t e d by t h e t e r m s o f t h e p o l i c y t o d e f e n d t h e 
[homeowner's] a c t i o n and p e r f o r m o t h e r d u t i e s 
c o n t r a c t e d f o r t h e r e u n d e r . " 

Moss, 442 So. 2d a t 29. Thus, i n Moss we h e l d t h a t t h e r e had 

been an o c c u r r e n c e f o r CGL p o l i c y p u r p o s e s when t h e 

c o n t r a c t o r ' s p o o r w o r k m a n s h i p r e s u l t e d i n n o t m e r e l y a p o o r l y 

c o n s t r u c t e d r o o f b u t damage t o t h e p l a i n t i f f ' s a t t i c , i n t e r i o r 

c e i l i n g s , and a t l e a s t some f u r n i s h i n g s . R e a d i n g Moss and 
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Warwick t o g e t h e r , we may c o n c l u d e t h a t f a u l t y w o r k m a n s h i p 

i t s e l f i s n o t an o c c u r r e n c e b u t t h a t f a u l t y w o r k m a n s h i p may 

l e a d t o an o c c u r r e n c e i f i t s u b j e c t s p e r s o n a l p r o p e r t y o r 

o t h e r p a r t s o f t h e s t r u c t u r e t o " c o n t i n u o u s o r r e p e a t e d 

e x p o s u r e " t o some o t h e r " g e n e r a l h a r m f u l c o n d i t i o n " ( e . g . , t h e 

r a i n i n Moss) and, as a r e s u l t o f t h a t e x p o s u r e , p e r s o n a l 

p r o p e r t y o r o t h e r p a r t s o f t h e s t r u c t u r e a r e damaged. 

A c c o r d i n g l y , t h e t r i a l c o u r t i n t h i s c a s e p r o p e r l y r e l i e d 

on W a r wick t o h o l d t h a t A m e r i s u r e was n o t r e q u i r e d t o 

i n d e m n i f y J o n e s - W i l l i a m s f o r t h e judgment e n t e r e d a g a i n s t i t 

i n s o f a r as t h e damages r e p r e s e n t e d t h e c o s t s o f r e p a i r i n g o r 

r e p l a c i n g t h e f a u l t y w o r k . 5 We f u r t h e r n o t e t h a t t h e o t h e r 

5 I t i s u n c l e a r t o t h i s C o u r t w h e t h e r t h e r e i s any b a s i s 
upon w h i c h t o c o n c l u d e t h a t t h e judgment e n t e r e d a g a i n s t 
J o n e s - W i l l i a m s was i n t e n d e d t o c o m p e n s a t e T&C f o r a n y t h i n g 
more t h a n t h e c o s t o f r e p a i r i n g a n d / o r r e p l a c i n g f a u l t y work. 
A m e r i s u r e a c k n o w l e d g e s t h a t t h e r e was some t e s t i m o n y a t t h e 
t r i a l o f T&C's a c t i o n a g a i n s t J o n e s - W i l l i a m s r e g a r d i n g damaged 
f u r n i s h i n g s b u t s t a t e s t h a t T&C's c o u n s e l d i d n o t a s k t h e j u r y 
f o r any damages r e l a t e d t o t h o s e c l a i m s , i n s t e a d a s k i n g f o r an 
award e q u a l t o t h e amount T&C's e x p e r t t e s t i f i e d i t w o u l d t a k e 
t o r e p l a c e and r e p a i r t h e f a u l t y work. T&C's p o s i t i o n i s 
u n c l e a r . A c c o r d i n g l y , on remand, t h e t r i a l c o u r t may h e a r 
a r g u m e n t s f r o m t h e p a r t i e s on t h i s p o i n t ; however, t h e 
e v i d e n c e upon w h i c h t h o s e a r g u m e n t s may be b a s e d i s l i m i t e d t o 
t h a t e v i d e n c e a l r e a d y i n t h e r e c o r d . See, e.g., Ex p a r t e  
Queen, 959 So. 2d 620 , 623 ( A l a . 2006) ( h o l d i n g t h a t , on 
remand, t h e t r i a l c o u r t was o b l i g e d t o a p p l y t h e l a w t o t h e 
e v i d e n c e a l r e a d y o f r e c o r d ) . 

15 



1100009, 1100072 

Alabama c a s e s c i t e d by T&C i n i t s b r i e f s u p p o r t t h e 

d i s t i n c t i o n made i n Warwick and Moss. See Alabama P l a t i n g Co.  

v. U n i t e d S t a t e s F i d . & Guar. Co., 690 So. 2d 331, 336-37 

( A l a . 1996) ( h o l d i n g t h a t i n s u r e r was r e q u i r e d t o p r o v i d e 

c o v e r a g e t o company u n d e r a CGL p o l i c y f o r i t s c o s t s 

a s s o c i a t e d w i t h r e m o v i n g p o l l u t i o n f r o m a s t r e a m on t h e 

company's own p r o p e r t y b e c a u s e damage t o g r o u n d w a t e r was n o t 

c o n f i n e d t o t h e l a n d o w n e r ) ; U n i t e d S t a t e s F i d . & Guar. Co. v.  

A r m s t r o n g , 479 So. 2d 1164, 1167 ( A l a . 1985) ( h o l d i n g t h a t 

i n s u r e r was r e q u i r e d t o p r o v i d e c o v e r a g e t o s e w e r - s y s t e m 

c o n t r a c t o r u n d e r t h e t e r m s o f CGL p o l i c y where c o n t r a c t o r was 

s u e d f o r damage r e s u l t i n g f r o m raw sewage f l o w i n g o n t o an 

a d j a c e n t l a n d o w n e r ' s p r o p e r t y d u r i n g c o n s t r u c t i o n ) ; and U n i t e d  

S t a t e s F i d . & Guar. Co. v. B o n i t z I n s u l a t i o n Co. o f A l a b a m a , 

424 So. 2d 569, 573 ( A l a . 1982) ( " I f damage t o t h e r o o f i t s e l f 

were t h e o n l y damage c l a i m e d by t h e [ p l a i n t i f f ] , t h e 

e x c l u s i o n s w o u l d work t o deny [ t h e r o o f i n g c o n t r a c t o r ] any 

c o v e r a g e u n d e r t h e [CGL] p o l i c y . The [ p l a i n t i f f ] , h o wever, 

a l s o c l a i m s damage t o c e i l i n g s , w a l l s , c a r p e t s , and t h e gym 

f l o o r . We t h i n k t h e r e c a n be no do u b t t h a t , i f t h e o c c u r r e n c e 

o r a c c i d e n t c a u s e s damage t o some o t h e r p r o p e r t y t h a n t h e 
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i n s u r e d ' s p r o d u c t , t h e i n s u r e d ' s l i a b i l i t y f o r s u c h damage 

becomes t h e l i a b i l i t y o f t h e i n s u r e r u n d e r t h e p o l i c y . " ) . 

We a r e m i n d f u l t h a t some o t h e r j u r i s d i c t i o n s have 

i n t e r p r e t e d CGL p o l i c i e s d i f f e r e n t l y . However, t h e p o s i t i o n 

we r e a f f i r m t o d a y i s s h a r e d by t h e m a j o r i t y o f j u r i s d i c t i o n s 

t h a t have c o n s i d e r e d t h e i s s u e . See, e.g., C i n c i n n a t i I n s .  

Co. v. M o t o r i s t s Mut. I n s . Co., 306 S.W.3d 69, 73 (Ky. 2010) 

("The m a j o r i t y v i e w p o i n t , h owever, a p p e a r s t o be t h a t c l a i m s 

o f f a u l t y w o r k m a n s h i p , s t a n d i n g a l o n e , a r e n o t ' o c c u r r e n c e s ' 

u n d e r CGL p o l i c i e s . " ) . S t i l l o t h e r j u r i s d i c t i o n s , t h o u g h t h e y 

c o n c e d e t h a t f a u l t y w o r k m a n s h i p may c o n s t i t u t e an o c c u r r e n c e , 

n e v e r t h e l e s s h o l d t h a t t h e c o s t o f r e p a i r i n g o r r e p l a c i n g t h e 

d e f e c t i v e c o n s t r u c t i o n i t s e l f i s n o t c o v e r e d by a CGL p o l i c y 

b e c a u s e t h e d e f e c t i v e c o n s t r u c t i o n does n o t c o n s t i t u t e 

" p r o p e r t y damage" as t h a t t e r m i s u s e d i n CGL p o l i c i e s . See, 

e.g., Crossman Cmtys. o f N o r t h C a r o l i n a , I n c . v. H a r l e y s v i l l e 

Mut. I n s . Co., [Ms. 26909, Aug. 22, 2011] S.C. , , 

S.E.2d , (2011) ( h o l d i n g t h a t t h e d e f i n i t i o n o f 

" o c c u r r e n c e " i n CGL p o l i c i e s i s ambiguous and must t h e r e f o r e 

be c o n s t r u e d i n f a v o r o f t h e i n s u r e d , b u t a l s o c l a r i f y i n g 

" t h a t n e g l i g e n t o r d e f e c t i v e c o n s t r u c t i o n r e s u l t i n g i n damage 
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t o o t h e r w i s e n o n - d e f e c t i v e components may c o n s t i t u t e ' p r o p e r t y 

damage,' b u t t h e d e f e c t i v e c o n s t r u c t i o n w o u l d n o t " ) . W h i l e 

d i f f e r i n g i n t h e i r r a t i o n a l e s , b o t h o f t h e s e a p p r o a c h e s a r e 

c o n s i s t e n t w i t h t h e g e n e r a l u n d e r s t a n d i n g t h a t a CGL p o l i c y i s 

i n t e n d e d " ' t o p r o t e c t an i n s u r e d f r o m b e a r i n g f i n a n c i a l 

r e s p o n s i b i l i t y f o r u n e x p e c t e d and a c c i d e n t a l damage t o p e o p l e 

o r p r o p e r t y ' " w h i l e a p e r f o r m a n c e bond i s i n t e n d e d " ' t o i n s u r e 

t h e c o n t r a c t o r a g a i n s t c l a i m s f o r t h e c o s t o f r e p a i r o r 

r e p l a c e m e n t o f f a u l t y work.'" E s s e x I n s . Co. v. H o l d e r , 372 

A r k . 535, 539, 261 S.W.3d 456, 459 (2007) ( q u o t i n g N a b h o l z  

C o n s t r . C o r p . v. S t . P a u l F i r e & M a r i n e I n s . Co., 354 F. Supp. 

2d 917, 923 (E.D. A r k . 2 0 0 5 ) ) . See a l s o K v a e r n e r M e t a l s D i v .  

o f K v a e r n e r U.S., I n c . v. C o m m e r c i a l U n i o n I n s . Co., 589 Pa. 

317, 335, 908 A.2d 888, 899 (2006) ("To p e r m i t c o v e r a g e i n 

[ c a s e s where f a u l t y w o r k m a n s h i p damages t h e work p r o d u c t 

a l o n e ] w o u l d c o n v e r t CGL p o l i c i e s i n t o p e r f o r m a n c e b o n d s , 

w h i c h g u a r a n t e e t h e work, r a t h e r t h a n l i k e an i n s u r a n c e 

p o l i c y , w h i c h i s i n t e n d e d t o i n s u r e a g a i n s t a c c i d e n t s . " ) . 

IV. 

T&C s u e d A m e r i s u r e s e e k i n g a judgment r e q u i r i n g A m e r i s u r e 

t o pay t h e $650,100 judgment p r e v i o u s l y e n t e r e d a g a i n s t 
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A m e r i s u r e ' s i n s u r e d , J o n e s - W i l l i a m s . The t r i a l c o u r t e n t e r e d 

a summary judgment i n f a v o r o f A m e r i s u r e h o l d i n g t h a t i t was 

n o t r e q u i r e d t o i n d e m n i f y J o n e s - W i l l i a m s b e c a u s e t h e r e had 

been no o c c u r r e n c e i n v o k i n g c o v e r a g e u n d e r t h e p o l i c y . F o r 

t h e r e a s o n s e x p l a i n e d above, t h a t judgment i s now a f f i r m e d t o 

t h e e x t e n t t h e awarded damages r e p r e s e n t e d t h e c o s t s o f 

r e p a i r i n g o r r e p l a c i n g t h e f a u l t y work i t s e l f . We a r e 

r e m a n d i n g t h e c a s e t o t h e t r i a l c o u r t so t h a t i t may c o n s i d e r 

a r g u m e n t s f r o m t h e p a r t i e s t o d e t e r m i n e i f any o f t h e damages 

awarded r e p r e s e n t e d c o m p e n s a t i o n f o r damaged p e r s o n a l p r o p e r t y 

-- e.g., c o m p u t e r s and f u r n i s h i n g s -- o r o t h e r w i s e 

n o n d e f e c t i v e p o r t i o n s o f t h e f a c i l i t y . Those damages w o u l d 

c o n s t i t u t e " p r o p e r t y damage" r e s u l t i n g f r o m an " o c c u r r e n c e , " 

and t h e y w o u l d be c o v e r e d u n d e r t h e t e r m s o f t h e A m e r i s u r e 

p o l i c y i n l i g h t o f t h e f a c t t h a t a l l t h e c o n s t r u c t i o n work i n 

t h i s c a s e was p e r f o r m e d by a s u b c o n t r a c t o r and t h e r e f o r e t h e 

damage s u f f e r e d as a r e s u l t o f t h a t c o n s t r u c t i o n work w o u l d 

f a l l w i t h i n t h e s u b c o n t r a c t o r e x c e p t i o n t o t h e y o u r - w o r k 

e x c l u s i o n . Due r e t u r n s h a l l be made t o t h i s C o u r t w i t h i n 42 

days o f t h i s o p i n i o n . 
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1 10 00 0 9 -- AFFIRMED IN PART AND REMANDED WITH 

INSTRUCTIONS. 

1100072 -- APPEAL DISMISSED AS MOOT. 

M a l o n e , C . J . , and W o o d a l l , B o l i n , P a r k e r , Murdock, Shaw, 

M a i n , and W i s e , J J . , c o n c u r . 
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