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PER CURIAM.
This

appeal

arises

from

a

judgment

entered

by

the

Jefferson Probate Court denying a petition in which J.L.P.
("the stepfather"), the husband of J.S.P. ("the mother"),
sought

to

adopt

the

mother's

minor

child,

A.I.S.

("the

2070578
child").

Because the biological father of the child, L.A.M.

("the father"), has not given consent to the adoption, as is
required under Alabama law, we affirm the probate court's
judgment.
Alabama Code 1975, § 26-10A-5(a), a portion of Alabama's
Adoption Code, provides that any adult may petition to adopt
a

minor.

The

Adoption

Code

sets

forth

a

prima

facie

requirement that consent to the proposed adoption must be
obtained from the mother of the adoptee and, in certain
instances, from the "presumed father" or from the "putative
father" of the adoptee.1
7(a)(2), (a)(3), and (a)(5).

See Ala. Code 1975, § 26-10AThe terms "presumed father" and

"putative father" mean different things under the Adoption
Code: a "presumed father" is "[a]ny male person as defined in
the Alabama Uniform Parentage Act," i.e., Ala. Code 1975,
§ 26-17-1 et seq. ("the AUPA"), whereas a "putative father" is
"[t]he alleged or reputed father."

1

Compare Ala. Code 1975,

Notably, although the Adoption Code defines the term
"father," see Ala. Code 1975, § 26-10A-2(5), it does not
explicitly require consent of a "father" to a proposed
adoption except insofar as a "father" is the "presumed father"
or the "putative father" of the child to be adopted. See Ala.
Code 1975, § 26-10A-7(a).
2
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§ 26-10A-2(11), with Ala. Code 1975, § 26-10A-2(12). There is
a

further

significant

difference

between

the

two

classifications. Under the Adoption Code, a "presumed father"
of a child who has never married or attempted to marry that
child's mother is afforded an unqualified right to object to
a proposed adoption of that child, regardless of the child's
actual paternity, if "[h]e received the adoptee into his home
and openly held out the adoptee as his own child."

Ala. Code

1975, § 26-10A-7(a)(3)d.
In contrast, a "putative father" who is made known to the
court considering the adoption is merely given the right to
object to an adoption "provided he complies with Section 2610C-1,"

i.e.,

the

statute

governing

the

registry. Ala. Code 1975, § 26-10A-7(a)(5).

putative-father
That language

reflects that, since 2002, a required consent is deemed given
by implication by a failure to comply with Ala. Code 1975, §
26-10C-1, a portion of the Alabama Putative Father Registry
Act ("the Act") as codified; such consent so implied "may not
be withdrawn by any person." Ala. Code 1975, § 26-10A-9(a)(5)
and (b).

In turn, § 26-10C-1(a) provides for a central

putative-father registry in which are to be recorded the names
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of, and other information concerning, any person filing a
notice of intent to claim paternity of a child.

The penalty

for failing to file such a notice of intent is, under the Act,
severe:
"Any person who claims to be the natural father of
a child and fails to file his notice of intent to
claim paternity pursuant to [§26-10C-1(a)] prior to
or within 30 days of the birth of a child born out
of wedlock[] shall be deemed to have given an
irrevocable
implied
consent
in
any
adoption
proceeding.
"This subsection shall be the exclusive
procedure available for any person who claims to be
the natural father of a child born out of wedlock on
or after January 1, 1997, to entitle that person to
notice of and the opportunity to contest any
adoption proceeding filed and pending on or after
January 1, 1997."
Ala. Code 1975, § 26-10C-1(i).
The child who is the subject of these proceedings was
born in October 2003.

The father brought an action pursuant

to the AUPA seeking an adjudication of his paternity in
November 2003.

There is no indication in the record that the

father filed with the putative father registry a notice of his
intent to claim paternity. The Jefferson Family Court entered
an order in June 2004 determining the father's paternity of
the child based upon stipulated genetic-testing evidence but
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reserving

the

issue

of

child

support;

the

father

was

ultimately directed, in the family court's final judgment, to
pay $205 in monthly child support to the mother, who was
awarded custody of the child subject to the father's rights to
visitation. The judgment was subsequently modified on several
occasions to address support and visitation matters.
In February 2007, the stepfather (who had married the
mother in December 2003) filed a petition in the Jefferson
Probate Court seeking to adopt the child; the father was
listed as having been adjudicated to be the biological father
of the child, although the petition further alleged that no
party had indicated an intent to claim paternity within 30
days of the child's birth pursuant to § 26-10C-1.

The mother

filed a document in the probate court expressly consenting to
the child's adoption by the stepfather.

The stepfather then

filed a motion in the probate court urging that court to
determine whether the father had given consent to the proposed
adoption based upon the authority of § 26-10C-1(i); the motion
noted that the child had been born out of wedlock, averred
that the mother and the father had never been married or held
themselves out as married to each other, and contended that
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the father had impliedly given his consent to the adoption.
The father then apparently filed a document contesting the
stepfather's petition, although a copy of that document does
not appear in the record.

Copies of documents from the

paternity action were thereafter filed in the probate court,
and the petition for adoption was heard and taken under
advisement by the probate court in December 2007.
On
judgment

February

29,

2008,

the

probate

denying

the

stepfather's

court

adoption

entered

petition

a

and

sustaining the father's contest of the proposed adoption.
After summarizing the facts, and after noting the text of
§ 26-10C-1(i), the probate court purported to carve out an
equitable exception to the provisions of the Adoption Code and
the Act discussed herein, suggesting that
"it is not the intent of [§ 26-10C-1] to be so rigid
and so unfair, one-sided and unjust to allow the
[stepfather] and ... mother to accept child support
for over three years, to have multiple hearings in
Family Court over a three year period of time and
then decide to file a Petition For Adoption and rely
on the Putative Father Registry."
The stepfather appeals from that judgment, contending
that the probate court erred in determining that the doctrines
of estoppel and/or laches barred him from relying upon the
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terms of the Act in the adoption proceeding.

We need not

reach that question, nor the constitutional arguments asserted
by the father in his pro se appellee's brief, because our
review of the Adoption Code and the AUPA indicates that the
probate court correctly ruled that the father's consent was
necessary.

See Patton v. Cumberland Lake Country Club, Inc.,

703 So. 2d 376, 380 (Ala. Civ. App. 1997) ("[T]his court
reviews judgments and not opinions, and we will affirm a
correct judgment on any valid basis, regardless of whether it
was accepted or even considered by the trial court.").
As we have noted, the Adoption Code provides that the
consent of a "presumed father" of a child, i.e., any male
person as defined in the AUPA, is necessary in a proceeding to
adopt that child if the presumed father has "received the
adoptee into his home and openly held out the adoptee as his
own child."

Here, the father has not only prosecuted a

paternity action under the AUPA to a final judgment that has
declared him to be the father of the child at issue,2 but he
has also been awarded and has exercised visitation rights at

2

See Ala. Code 1975, § 26-17-14(a) ("The order of the
court determining the existence or nonexistence of the parent
and child relationship is determinative for all purposes.").
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his home and at the home of his parents and has paid child
support to the mother under the auspices of that paternity
judgment and subsequent modifications thereto.

In addition,

the Adoption Code provides that the necessity of the consent
of a "presumed father," in contrast to that of a "putative
father" who merely alleges or is reputed to be the father of
the proposed adoptee, is not conditioned upon compliance with
the Act.

Thus, by its terms, the Adoption Code plainly

requires that the father consent to the adoption of the child
at issue in this case, which consent has not been given, and
that requirement is not obviated by the father's having
neglected or refused to file a notice on his own behalf3 with
the putative-father registry.
The judgment of the Jefferson Probate Court denying the
stepfather's
entered.

petition

to

adopt

the

child

was

correctly

That judgment is affirmed.

3

Section 26-10C-1(a)(1) provides that the putative father
registry shall contain information concerning "[a]ny person
adjudicated by a court of this state to be the father of a
child born out of wedlock," a class that would certainly
include the father as of June 2004.
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AFFIRMED.
Pittman and Thomas, JJ., concur.
Moore, J., concurs in part and concurs in the result,
with writing.
Thompson, P.J., concurs in the result, without writing.
Bryan, J., concurs in the result, with writing.
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MOORE, Judge, concurring in part and concurring in the result.
I fully concur that the probate court reached the correct
result.

I also concur in much of the reasoning of the main

opinion explaining the distinction between "presumed fathers"
and "putative fathers."

I write specially regarding the main

opinion's statement suggesting that the father "neglected or
refused to file a notice on his own behalf."
___.

___ So. 2d at

As I read the Putative Father Registry Act, § 26-10C-1,

Ala. Code 1975, when a man is adjudicated by a court of this
state to be the father of a child born out of wedlock, that
man has no duty to file a notice of intent to claim paternity
under § 26-10C-1(i); rather, it is the duty of the clerk of
the court that determines a man to be the father of a child
born out of wedlock to "immediately notify the Department of
Human Resources of the determination of paternity ...."
10C-1(b), Ala. Code 1975 (emphasis added).

§ 26-

L.A.M., who is

indisputably the biological and presumed father of A.I.S., did
not

"neglect[]

or

refuse[]

to

file

a

notice

on

his

own

behalf," whether that "notice" refers to a notice of intent to
claim paternity or a notice of the determination of paternity.
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BRYAN, Judge, concurring in the result.
In cases such as this one, when a natural father has
established a substantial relationship with his child and has
demonstrated a full commitment to the responsibilities of
parenthood by participating in the rearing of his child, the
natural father's interest in maintaining that relationship
acquires substantial protection under the Due Process Clause
of the 14th Amendment to the United States Constitution.
The 14th Amendment to the United States Constitution
provides, in pertinent part, that "[n]o State shall ...
deprive any person of life, liberty, or property, without due
process of law."

It is well established that a person may not

successfully assert a due-process violation unless the person
has a protected property or liberty interest at stake.

See

Morgan County Dep't of Human Res. v. B.W.J., 723 So. 2d 689,
693 (Ala. Civ. App. 1998) (citing Slawson v. Alabama Forestry
Comm'n, 631 So. 2d 953 (Ala. 1994)).

However, the mere

existence of a biological connection between the child and the
father does not automatically bestow due-process protection on
the father's parental interests.

See Lehr v. Robertson, 463

U.S. 248, 260-61 (1983) (citing Caban v. Mohammed, 441 U.S.
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380, 397 (1979) (Stewart, J., dissenting)).

Rather, the

father's interest in building and maintaining a relationship
with

the

child

is

entitled

to

substantial

due-process

protection only if the father "demonstrates a full commitment
to the responsibilities of parenthood by 'com[ing] forward to
participate in the rearing of his child.'"
261

(quoting

Caban,

441

U.S.

at

Lehr, 463 U.S. at

392).

The

father

may

demonstrate his full commitment to the responsibilities of
parenthood by, among other things, demonstrating that he has
had

a

"significant

custodial,

personal,

or

financial

relationship" with the child. Lehr, 463 U.S. at 262.
Here, presumably the probate court found that the father
had demonstrated a full commitment to the responsibilities of
parenthood by coming forward to participate in the rearing of
his child.

The record on appeal reveals that the father, on

November 12, 2003, petitioned the Tuscaloosa Circuit Court for
an

adjudication

of

paternity

and

custody;

the

father's

petition was filed a mere 20 days after the child was born.
The record on appeal also reveals that the father, through
November 30, 2007, had made –- and the mother had accepted -more than $4,200 in child-support payments.
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appeal

further

reveals

that

the

father

has

exercised

visitation with the child both in Alabama and at the mother
and stepfather's residence in California and that the father
has incurred travel expenses in his efforts to maintain a
relationship with the child. The father actively sought to be
a part of the child's life; therefore, the father's interest
in continuing his "significant personal relationship" with the
child is entitled to substantial due-process protection.

See

Lehr, 463 U.S. at 262.
Section 26-10C-1(i), Ala. Code 1975, provides that "[a]ny
person who claims to be the natural father of a child and
fails to file his notice of intent to claim paternity ...
prior to or within 30 days of the birth of a child born out of
wedlock[] shall be deemed to have given an irrevocable implied
consent in any adoption proceeding."

A rigid application of

§ 26-10C-1(i) fails to protect the rights of the father who,
on the facts presented here, has manifested his intent to
exercise his parental responsibility for the child and has
created

and

seeks

to

maintain

relationship with the child.

a

significant

personal

See Lehr, 463 U.S. at 261; Ex

parte S.C.W., 826 So. 2d 844, 851 (Ala. 2001) (quoting S.C.W.
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v. C.B., 826 So. 2d 825, 843 (Ala. Civ. App. 2001) (Crawley,
J., dissenting) (citing in turn Note, Protecting the Unwed
Father's Opportunity to Parent: A Survey of Paternity Registry
Statutes, 18 Rev. Litig. 703, 727 (1999))) ("'The Putative
Father Registry Act has two purposes: "protecting the rights
of responsible fathers and facilitating speedy adoptions of
children

whose

fathers

do

not

wish

to

assume

parental

responsibility."'" (emphasis added)).
I conclude that the Putative Father Registry Act, as
applied to the father in this case, is

unconstitutional

because it violates the father's guarantee of due process of
law

under

the

14th

Amendment

to

the

United

States

Constitution; therefore, the probate court's judgment is due
to be affirmed.
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