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PER CURIAM. 

Romaine Samples S c o t t I I I ("the f o r m e r husband") a p p e a l s 

f r o m a judgment o f t h e J e f f e r s o n C i r c u i t C o u r t 1 ("the t r i a l 

1 A l l t h e j u d g e s s e r v i n g i n t h e d o m e s t i c - r e l a t i o n s d i v i s i o n 
o f t h e J e f f e r s o n C i r c u i t C o u r t r e c u s e d t h e m s e l v e s f r o m t h i s 
c a s e . The c a s e was t h e r e f o r e a s s i g n e d t o a j u d g e f r o m t h e 
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c o u r t " ) , w h i c h g r a n t e d t h e f o r m e r h u s b a n d ' s p e t i t i o n t o m o d i f y 

t h e p a r t i e s ' d i v o r c e j u d g m e n t , i n p a r t , and f o u n d t h e f o r m e r 

h u s b a n d t o be i n c o n t e m p t f o r w i l l f u l l y r e f u s i n g t o p a y 

p e r i o d i c a l i m o n y t o C a t h e r i n e G r a c e S c o t t ("the f o r m e r w i f e " ) 

as o r d e r e d i n t h e f i n a l d i v o r c e j u dgment o f t h e p a r t i e s . 

F a c t s and P r o c e d u r a l H i s t o r y 

The p a r t i e s were d i v o r c e d b y t h e t r i a l c o u r t on A u g u s t 

3 0 , 2002. P u r s u a n t t o an a g r e e m e n t r e a c h e d by t h e p a r t i e s , 

w h i c h was i n c o r p o r a t e d i n t o t h e i r d i v o r c e j u d g m e n t , t h e f o r m e r 

h u s b a n d was o b l i g a t e d t o p a y p e r i o d i c a l i m o n y t o t h e f o r m e r 

w i f e i n t h e amount o f $1,400 e a c h month u n t i l t h e f o r m e r 

h u s b a n d ' s d e a t h , t h e f o r m e r w i f e ' s d e a t h , t h e f o r m e r w i f e ' s 

r e m a r r i a g e , " t h e [ f o r m e r ] w i f e ' s c o m m i s s i o n o f t h o s e a c t s 

c o n t e m p l a t e d i n [§] 30-2-55, [ A l a . Code 1975,] o r as o t h e r w i s e 

p r o v i d e d b y l a w . " 2 On A p r i l 3 0 , 2008, t h e f o r m e r h u s b a n d 

M a r s h a l l D i s t r i c t C o u r t . 
2 S e c t i o n 30-2-55 p r o v i d e s , i n p e r t i n e n t p a r t : 

"Any d e c r e e o f d i v o r c e p r o v i d i n g f o r p e r i o d i c 
p a yments o f a l i m o n y s h a l l be m o d i f i e d by t h e c o u r t 
t o p r o v i d e f o r t h e t e r m i n a t i o n o f s u c h a l i m o n y upon 
p e t i t i o n o f a p a r t y t o t h e d e c r e e and p r o o f t h a t t h e 
s p o u s e r e c e i v i n g s u c h a l i m o n y has r e m a r r i e d o r t h a t 
s u c h s p o u s e i s l i v i n g o p e n l y o r c o h a b i t i n g w i t h a 
member o f t h e o p p o s i t e s e x . ... [N]o payments o f 
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f i l e d a p e t i t i o n t o m o d i f y t h e p a r t i e s ' d i v o r c e j u d g m e n t 

i n s o f a r as i t a w a r d e d t h e f o r m e r w i f e $1,400 a month i n 

p e r i o d i c a l i m o n y . The f o r m e r h u s b a n d a l l e g e d t h a t t h e r e h a d 

been a m a t e r i a l change i n c i r c u m s t a n c e s s i n c e t h e e n t r y o f t h e 

d i v o r c e j u d g m e n t , a s s e r t i n g t h a t t h e f o r m e r w i f e ' s income h a d 

" i n c r e a s e d s u b s t a n t i a l l y " w h i l e t h e f o r m e r h u s b a n d ' s income 

h a d " s i g n i f i c a n t l y d e c r e a s e d . " The f o r m e r h u s b a n d f u r t h e r 

a l l e g e d t h a t h i s o b l i g a t i o n t o p a y p e r i o d i c a l i m o n y t o t h e 

f o r m e r w i f e was due t o be t e r m i n a t e d b e c a u s e t h e f o r m e r w i f e 

h a d " c o m m i t t e d t h o s e a c t s c o n t e m p l a t e d i n [§] 30-2-55, [ A l a . 

Code 1 9 7 5 ] . " 

On May 15, 2008, t h e f o r m e r w i f e f i l e d an answer t o t h e 

f o r m e r h u s b a n d ' s p e t i t i o n t o m o d i f y , a c o u n t e r p e t i t i o n t o 

m o d i f y t h e p a r t i e s ' d i v o r c e j u d g m e n t , and a p e t i t i o n f o r a 

r u l e n i s i . The f o r m e r w i f e d e n i e d t h e m a t e r i a l a l l e g a t i o n s 

s e t f o r t h i n t h e f o r m e r h u s b a n d ' s p e t i t i o n and a v e r r e d t h a t 

h e r award o f p e r i o d i c a l i m o n y was due t o be i n c r e a s e d . She 

f u r t h e r r e q u e s t e d , among o t h e r t h i n g s n o t p e r t i n e n t t o t h i s 

a p p e a l , t h a t t h e t r i a l c o u r t h o l d t h e f o r m e r h u s b a n d i n c i v i l 

a l i m o n y a l r e a d y r e c e i v e d s h a l l have t o be 
r e i m b u r s e d . " 
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and c r i m i n a l c o n t e m p t f o r f a i l u r e t o p a y p e r i o d i c a l i m o n y 

p u r s u a n t t o t h e d i v o r c e j u d g m e n t . 

On F e b r u a r y 2, 2009, t h e f o r m e r h u s b a n d f i l e d a m o t i o n 

f o r a summary j u d g m e n t , a r g u i n g t h a t t h e r e was "no g e n u i n e 

i s s u e o f m a t e r i a l f a c t as t o t h e c o h a b i t a t i o n o f t h e [ f o r m e r 

w i f e ] . " I n s u p p o r t o f h i s m o t i o n f o r a summary j u d g m e n t , t h e 

f o r m e r h u s b a n d a t t a c h e d t h e f o r m e r w i f e ' s d e p o s i t i o n t e s t i m o n y 

and t h e a f f i d a v i t o f t h e p a r t i e s ' d a u g h t e r . 3 The r e c o r d 

i n d i c a t e s t h a t t h e t r i a l c o u r t d i d n o t r u l e on t h e f o r m e r 

h u s b a n d ' s summary-judgment m o t i o n . 

The t r i a l c o u r t h e a r d t h e f o l l o w i n g p e r t i n e n t e v i d e n c e a t 

an o r e t e n u s h e a r i n g h e l d on F e b r u a r y 3, 2009. The f o r m e r w i f e 

t e s t i f i e d t h a t she met a male n e i g h b o r ("the a l l e g e d 

p a ramour") i n O c t o b e r 2003 and t h a t t h e y d r a n k w i n e t o g e t h e r 

a l m o s t e v e r y n i g h t . She f u r t h e r s t a t e d t h a t t h e y h a d h a d 

s e x u a l r e l a t i o n s and t h a t she h a d s p e n t t h e n i g h t a t t h e 

a l l e g e d p a r a m o u r ' s home. However, she a l s o t e s t i f i e d t h a t she 

was n o t " e m o t i o n a l l y o r s e x u a l l y " i n v o l v e d w i t h anyone. The 

3 A c c o r d i n g t o h e r sworn a f f i d a v i t , t h e p a r t i e s ' d a u g h t e r 
l i v e d w i t h t h e f o r m e r w i f e f r o m A u g u s t 2003 t h r o u g h M a r c h 
2006, and a g a i n f r o m M a r c h 2007 t h r o u g h A u g u s t 2007, and she 
h a d p e r s o n a l k n o w l e d g e o f c e r t a i n a s p e c t s o f a r e l a t i o n s h i p 
b e t w e e n t h e f o r m e r w i f e and t h e f o r m e r w i f e ' s n e i g h b o r . 
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f o r m e r w i f e ' s t e s t i m o n y i n d i c a t e d t h a t she and t h e a l l e g e d 

p a r a m o u r h a d t r a v e l e d o u t - o f - s t a t e t o g e t h e r s e v e r a l t i m e s a 

y e a r , t h a t t h e y h a d k e y s t o one a n o t h e r ' s homes, t h a t t h e 

a l l e g e d p a r a m o u r knew t h e s e c u r i t y code t o t h e g a r a g e d o o r a t 

t h e f o r m e r w i f e ' s home, and t h a t t h e f o r m e r w i f e and t h e 

a l l e g e d p a r a m o u r h a d s p e n t h o l i d a y s t o g e t h e r . She f u r t h e r 

t e s t i f i e d t h a t she and t h e a l l e g e d p a r a m o u r s h a r e d m e a l s 

t o g e t h e r two o r t h r e e n i g h t s a week. 

The f o r m e r w i f e a l s o s t a t e d t h a t t h e a l l e g e d p a r a m o u r h a d 

n o t p a i d any o f h e r b i l l s o r d e b t s e x c e p t on t h r e e i s o l a t e d 

o c c a s i o n s ; on t h o s e o c c a s i o n s , t h e f o r m e r w i f e t e s t i f i e d , she 

ha d r e i m b u r s e d t h e a l l e g e d p a r a m o u r on t h e same d a y . She 

s t a t e d t h a t she h a d n e v e r p a i d any o f t h e a l l e g e d p a r a m o u r ' s 

b i l l s . She t e s t i f i e d t h a t t h e a l l e g e d p a r a m o u r h a d done h e r 

l a u n d r y on t h r e e o c c a s i o n s b u t t h a t she k e p t no c l o t h i n g o r 

p e r s o n a l i t e m s a t t h e a l l e g e d p a r a m o u r ' s home and t h a t t h e 

a l l e g e d p a r a m o u r k e p t no c l o t h i n g o r p e r s o n a l i t e m s a t h e r 

home. The f o r m e r w i f e saw t h e a l l e g e d p a r a m o u r a p p r o x i m a t e l y 

s i x d a y s a week a t h e r home, b u t , she s t a t e d , she h a d n o t 

s p e n t t h e n i g h t a t t h e a l l e g e d p a r a m o u r ' s home s i n c e t h e 

s p r i n g o f 2008. The f o r m e r w i f e a d m i t t e d t h a t she and t h e 
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a l l e g e d p a r a m o u r h a d d i s c u s s e d § 30-2-55 and t h a t she and t h e 

a l l e g e d p a r a m o u r h a d c h a n g e d some o f t h e i r " h a b i t s and 

p a t t e r n s " a f t e r she was s e r v e d w i t h t h e f o r m e r h u s b a n d ' s 

p e t i t i o n t o m o d i f y . The f o r m e r w i f e t e s t i f i e d t h a t t h e a l l e g e d 

p a r a m o u r h a d n e v e r s p e n t t h e n i g h t a t h e r home. 

The f o r m e r h u s b a n d s t o p p e d m a k i n g p e r i o d i c - a l i m o n y 

p ayments t o t h e f o r m e r w i f e i n A p r i l 2008. The f o r m e r w i f e 

s t a t e d t h a t she u s e d an e q u i t y l i n e o f c r e d i t t o meet h e r 

m o n t h l y e x p e n s e s a f t e r t h e f o r m e r h u s b a n d s t o p p e d m a k i n g 

p e r i o d i c - a l i m o n y p a y m e n t s . The f o r m e r w i f e drew a p p r o x i m a t e l y 

$6,000 f r o m t h e e q u i t y l i n e o f c r e d i t sometime b e t w e e n A u g u s t 

15, 2008, and September 16, 2008. The f o r m e r w i f e t e s t i f i e d 

t h a t she h a d u s e d t h a t money t o p a y h e r c o l l e g e - e d u c a t i o n 

e x p e n s e s . The f o r m e r w i f e a d m i t t e d t h a t t h e f o r m e r h u s b a n d was 

n o t o b l i g a t e d t o p a y h e r c o l l e g e - e d u c a t i o n e x p e n s e s i n t h e 

d i v o r c e j u d g m e n t . The f o r m e r w i f e a l s o i n d i c a t e d t h a t she drew 

a p p r o x i m a t e l y $6,000 f r o m t h e e q u i t y l i n e o f c r e d i t b e t w e e n 

O c t o b e r 22, 2008, and November 18, 2008. The f o r m e r w i f e 

t e s t i f i e d t h a t she u s e d a p p r o x i m a t e l y $4,800 o f t h a t money t o 

p a y h e r c r e d i t - c a r d b i l l , w h i c h , she t e s t i f i e d , h a d i n c r e a s e d 

s i n c e t h e f o r m e r h u s b a n d h a d s t o p p e d m a k i n g p e r i o d i c - a l i m o n y 
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payments t o h e r i n A p r i l 2 0 0 8. 4 

The f o r m e r h u s b a n d gave t e s t i m o n y s e t t i n g f o r t h h i s 

r e a s o n s f o r f i l i n g t h e p e t i t i o n t o m o d i f y t h e f o r m e r w i f e ' s 

a w ard o f p e r i o d i c a l i m o n y . He t e s t i f i e d t h a t he h a d r e c e i v e d 

i n f o r m a t i o n f r o m t h e p a r t i e s ' d a u g h t e r r e g a r d i n g a 

r e l a t i o n s h i p b e t w e e n t h e f o r m e r w i f e and t h e a l l e g e d 

p a r a m o u r . 5 The f o r m e r h u s b a n d s t a t e d t h a t he h a d met t h e 

4A r e v i e w o f a s t a t e m e n t o f t h e f o r m e r w i f e ' s c r e d i t - c a r d 
u s e r e v e a l s t h a t t h e f o r m e r w i f e p a i d $4,506.25 t o w a r d h e r 

c r e d i t - c a r d d e b t i n O c t o b e r 2008, w h i c h was t h e a c c u m u l a t e d 
t o t a l b a l a n c e o f h e r c r e d i t c a r d . I n A p r i l 2008, t h e b a l a n c e 
on t h e f o r m e r w i f e ' s c r e d i t c a r d was $589.60. 

5The f o r m e r h u s b a n d a t t a c h e d t h e a f f i d a v i t o f t h e p a r t i e s ' 
d a u g h t e r t o t h e m o t i o n f o r a summary ju d g m e n t he f i l e d t h e day 
b e f o r e t h e f i n a l h e a r i n g i n t h i s m a t t e r . However, t h e p a r t i e s ' 
d a u g h t e r d i d n o t t e s t i f y a t t h e f i n a l h e a r i n g . The t r i a l 
c o u r t h e a r d t h e f o r m e r h u s b a n d ' s t e s t i m o n y r e g a r d i n g t h e 
s t a t e m e n t s made by t h e p a r t i e s ' d a u g h t e r i n h e r a f f i d a v i t , n o t 
f o r t h e t r u t h o f t h e m a t t e r a s s e r t e d , b u t o n l y t o e s t a b l i s h 
t h e f o r m e r h u s b a n d ' s m o t i v e f o r f i l i n g t h e p e t i t i o n t o m o d i f y . 
See Queen v. B e l c h e r , 888 So. 2d 472, 477 ( A l a . 2003) ( n o t i n g 
t h a t s t a t e m e n t s i n a f f i d a v i t s a r e g e n e r a l l y c o n s i d e r e d t o be 
i n a d m i s s i b l e h e a r s a y t h a t c a n n o t be o f f e r e d as s u b s t a n t i v e 
e v i d e n c e a t t r i a l ) . 

The f o r m e r h u s b a n d ' s b r i e f on a p p e a l c o n t a i n s a s t a t e m e n t 
o f f a c t s t h a t i n c l u d e s c e r t a i n f a c t s f o u n d o n l y i n t h e f o r m e r 
w i f e ' s d e p o s i t i o n t e s t i m o n y and a f a c t u a l summary o f t h e 
s t a t e m e n t s i n t h e p a r t i e s ' d a u g h t e r ' s a f f i d a v i t . The f o r m e r 
w i f e a s k s t h i s c o u r t t o s t r i k e t h o s e p o r t i o n s o f t h e f o r m e r 
h u s b a n d ' s b r i e f t h a t i n c o r p o r a t e f a c t s n o t c o n t a i n e d i n t h e 
t r i a l r e c o r d , i . e . , f a c t s d e r i v e d f r o m t h e f o r m e r w i f e ' s 
d e p o s i t i o n t e s t i m o n y and t h e p a r t i e s ' d a u g h t e r ' s a f f i d a v i t . We 
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a l l e g e d p a r a m o u r a t two s o c i a l e v e n t s when t h e a l l e g e d 

p a r a m o u r was a p p a r e n t l y e s c o r t i n g t h e f o r m e r w i f e . F u r t h e r , 

t h e f o r m e r h u s b a n d h a d l e a r n e d t h a t t h e f o r m e r w i f e h a d g o t t e n 

a j o b as a l e g a l s e c r e t a r y and t h a t she was e a r n i n g more money 

t h a n she d i d a t t h e t i m e t h e p a r t i e s d i v o r c e d . He f u r t h e r 

t e s t i f i e d t h a t he h a d begun h a v i n g h e a l t h p r o b l e m s and t h a t he 

was c o n c e r n e d a b o u t h i s e a r n i n g a b i l i t y . The f o r m e r h u s b a n d 

s t a t e d t h a t a f t e r he f i l e d t h e p e t i t i o n t o m o d i f y he p a i d t h e 

f o r m e r w i f e ' s p e r i o d i c - a l i m o n y payment i n t o an e s c r o w a c c o u n t 

h e l d b y h i s a t t o r n e y ' s l a w f i r m . The f o r m e r h u s b a n d t e s t i f i e d 

t h a t he a l t e r e d h i s method o f p a y i n g t h e p e r i o d i c a l i m o n y 

b e c a u s e he b e l i e v e d t h e new method was c o n s i s t e n t w i t h c a s e l a w 

a d d r e s s i n g t h e i s s u e . 6 

The f o r m e r h u s b a n d t e s t i f i e d t h a t he h a d b e e n 

h o s p i t a l i z e d a p p r o x i m a t e l y f i v e t i m e s i n t h e two y e a r s 

p r e c e d i n g t h e f i n a l h e a r i n g i n t h i s m a t t e r . He s t a t e d t h a t h i s 

d i s p o s a b l e income h a d d e c r e a s e d b e c a u s e o f h i s m e d i c a l b i l l s . 

d eny t h e m o t i o n t o s t r i k e ; h o w e v e r, t h i s c o u r t has c o n s i d e r e d 
o n l y t h e e v i d e n c e p r o p e r l y o f f e r e d t o and r e c e i v e d by t h e 
t r i a l c o u r t . See Thompson v. P a t t o n , 6 So. 3d 1129, 1138 ( A l a . 
2 0 0 8 ) . 

6The f o r m e r h u s b a n d i s a p r a c t i c i n g a t t o r n e y i n J e f f e r s o n 
C o u n t y . 
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The f o r m e r h u s b a n d h a d w o r k e d a t t h e same l a w f i r m f o r 

a p p r o x i m a t e l y t h r e e y e a r s p r e c e d i n g t h e f i n a l h e a r i n g , and he 

t e s t i f i e d t h a t h i s income h a d d e c r e a s e d i n t h o s e t h r e e y e a r s . 

I n M a r c h 2008, t h e f o r m e r h u s b a n d ' s r e s i d e n c e went i n t o 

f o r e c l o s u r e , and a t t h e t i m e o f t h e f i n a l h e a r i n g t h e f o r m e r 

h u s b a n d was r e n t i n g a home f o r $900 a month. 

I t was u n d i s p u t e d t h a t t h e f o r m e r w i f e ' s y e a r l y income 

h a d i n c r e a s e d b y a p p r o x i m a t e l y $23,000 s i n c e t h e p a r t i e s ' 

d i v o r c e . E v i d e n c e a l s o i n d i c a t e d t h a t t h e f o r m e r w i f e ' s 

m o n t h l y h e a l t h - i n s u r a n c e c o s t h a d d e c r e a s e d f r o m $203 a month 

t o a p p r o x i m a t e l y $90 a month. The f o r m e r w i f e a l s o t e s t i f i e d 

t h a t , a t t h e t i m e o f t h e d i v o r c e , she h a d h a d no r e t i r e m e n t 

s a v i n g s b u t t h a t , a t t h e t i m e o f t h e f i n a l h e a r i n g , she h a d 

a p p r o x i m a t e l y $15,000 s a v e d i n r e t i r e m e n t a c c o u n t s . 

The f o r m e r h u s b a n d ' s i n c o m e - t a x documents r e v e a l e d t h a t 

h i s y e a r l y income a t t h e t i m e o f t h e p a r t i e s ' d i v o r c e was 

a p p r o x i m a t e l y $136,000. The f o r m e r h u s b a n d t e s t i f i e d t h a t h i s 

e a r n e d income i n 2008 and 2009 was $10,000 a month, o r 

a p p r o x i m a t e l y $120,000 a y e a r . However, t h e f o r m e r h u s b a n d ' s 

2008 t a x documents i n d i c a t e d t h a t h i s y e a r l y income was 

a p p r o x i m a t e l y $175,000. The f o r m e r h u s b a n d e x p l a i n e d t h a t any 
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amount he r e c e i v e d o v e r $120,000 was a " d i s t r i b u t i o n o f 

p r o f i t s . " The f o r m e r h u s b a n d a d m i t t e d t h a t he h a d r e c e i v e d a 

$30,000 bonus f r o m h i s e m p l o y e r i n J a n u a r y 2009, b u t he s t a t e d 

t h a t he d i d n o t r e c e i v e a bonus e v e r y month. 

The t r i a l c o u r t e n t e r e d a f i n a l j u d g m e n t on F e b r u a r y 4, 

2009, c o n t a i n i n g t h e f o l l o w i n g f i n d i n g s and c o n c l u s i o n s : (1) 

t h a t t h e f o r m e r w i f e ' s income h a d i n c r e a s e d s i n c e t h e e n t r y o f 

t h e p a r t i e s ' d i v o r c e j u d g m e n t and t h a t , t h e r e f o r e , t h e f o r m e r 

h u s b a n d ' s p e r i o d i c - a l i m o n y o b l i g a t i o n t o t h e f o r m e r w i f e 

s h o u l d be r e d u c e d t o $950 a month; (2) t h a t t h e f o r m e r h u s b a n d 

h a d u n i l a t e r a l l y s u s p e n d e d a l l a l i m o n y payments t o t h e f o r m e r 

w i f e i n A p r i l 2008 and h a d h e l d t h o s e a l i m o n y payments i n 

e s c r o w ; (3) t h a t t h e r e was "no c r e d i b l e e v i d e n c e t e n d i n g t o 

i n d i c a t e t h a t " t h e f o r m e r w i f e was c o h a b i t a t i n g w i t h a member 

o f t h e o p p o s i t e s e x so as t o t r i g g e r t h e a p p l i c a t i o n o f § 3 0 ¬

2-55; (4) t h a t t h e f o r m e r h u s b a n d h a d b r o u g h t t h e p e t i t i o n t o 

m o d i f y i n b a d f a i t h ; (5) t h a t t h e p e r i o d i c - a l i m o n y p a y ments 

made b y t h e f o r m e r h u s b a n d i n t o an e s c r o w a c c o u n t were n o t 

made i n g o o d f a i t h a nd c a u s e d a f i n a n c i a l h a r d s h i p t o t h e 

f o r m e r w i f e ; (6) t h a t t h e f o r m e r h u s b a n d owed t h e f o r m e r w i f e 

$14,000, p l u s i n t e r e s t , as a p e r i o d i c - a l i m o n y a r r e a r a g e ; (7) 
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t h a t t h e f o r m e r h u s b a n d was i n c o n t e m p t f o r w i l l f u l l y and 

i n t e n t i o n a l l y r e f u s i n g t o p a y p e r i o d i c a l i m o n y t o t h e f o r m e r 

w i f e , as o r d e r e d i n t h e p a r t i e s ' d i v o r c e j u d g m e n t , f r o m A p r i l 

2008 t h r o u g h J a n u a r y 2009; (8) t h a t t h e f o r m e r h u s b a n d s h o u l d 

be s e n t e n c e d t o 50 d a y s i n j a i l b u t t h a t t h a t s e n t e n c e w o u l d 

be s u s p e n d e d upon t h e payment o f t h e p e r i o d i c - a l i m o n y 

a r r e a r a g e , p l u s i n t e r e s t , due t h e f o r m e r w i f e ; and (9) t h a t , 

i f t h e f o r m e r h u s b a n d became more t h a n 10 d a y s i n a r r e a r s i n 

h i s p e r i o d i c - a l i m o n y payments a t any p o i n t i n t h e 2 y e a r s 

f o l l o w i n g t h e e n t r y o f t h e f i n a l o r d e r , upon t h e f i l i n g o f a 

v e r i f i e d m o t i o n b y t h e f o r m e r w i f e , t h e t r i a l c o u r t w o u l d 

c o n d u c t a " c o n t e m p t h e a r i n g t o d e t e r m i n e i f t h e c o n d u c t o f t h e 

[ f o r m e r h u s b a n d ] s h a l l m e r i t t h e i m p o s i t i o n o f any r e m a i n i n g 

b a l a n c e o f s a i d j a i l s e n t e n c e . " 

D i s c u s s i o n 

On a p p e a l , t h e f o r m e r h u s b a n d f i r s t a r g u e s t h a t t h e t r i a l 

c o u r t e r r e d i n f a i l i n g t o t e r m i n a t e h i s p e r i o d i c - a l i m o n y 

o b l i g a t i o n t o t h e f o r m e r w i f e b e c a u s e , he a s s e r t s , t h e r e was 

c r e d i b l e e v i d e n c e i n d i c a t i n g t h a t t h e f o r m e r w i f e was 

c o h a b i t a t i n g w i t h a member o f t h e o p p o s i t e s e x . T h i s c o u r t has 

h e l d t h a t 
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" ' [ i ] t i s a q u e s t i o n o f f a c t f o r t h e 
t r i a l c o u r t t o d e t e r m i n e as t o w h e t h e r a 
f o r m e r s p o u s e i s l i v i n g o p e n l y o r 
c o h a b i t i n g w i t h a member o f t h e o p p o s i t e 
s e x i n o r d e r t o a u t h o r i z e a t e r m i n a t i o n o f 
p e r i o d i c a l i m o n y u n d e r § 30-2-55, Code o f 
A l a b a m a 1 9 7 5 . The b u r d e n o f p r o o f as t o 
t h a t m a t t e r i s upon t h e p a r t y s e e k i n g 
r e l i e f u n d e r t h e code s e c t i o n . The t r i a l 
c o u r t ' s d e c i s i o n upon t h a t i s s u e w i l l n o t 
be r e v i s e d upon an a p p e a l u n l e s s , a f t e r 
c o n s i d e r i n g a l l t h e e v i d e n c e and t h e 
r e a s o n a b l e i n f e r e n c e s t h e r e f r o m , t h e t r i a l 
c o u r t was p a l p a b l y w r o n g . ' 

"'Knight v. K n i g h t , 500 So. 2d 1113, 1115 ( A l a . C i v . 
App. 1 9 8 6 ) . ' [ C ] o h a b i t a t i o n r e q u i r e s some pe r m a n e n c y 
o f r e l a t i o n s h i p c o u p l e d w i t h more t h a n o c c a s i o n a l 
s e x u a l a c t i v i t y b e t w e e n t h e c o h a b i t a n t s . ' H i c k s v. 
H i c k s , 405 So. 2d 31, 33 ( A l a . C i v . App. 1 9 8 1 ) ; see  
a l s o Vaughn v. Vaughn, 507 So. 2d 960 ( A l a . C i v . 
App. 1 9 8 7 ) . ... To e v a l u a t e t h e p e r m a n e n c y o f a 
r e l a t i o n s h i p t o d e t e r m i n e w h e t h e r a f o r m e r s p o u s e i s 
c o h a b i t i n g w i t h a member o f t h e o p p o s i t e s e x , t h i s 
c o u r t h a s c o n s i d e r e d w h e t h e r t h e f o r m e r s p o u s e i s 
s h a r i n g a d w e l l i n g w i t h a member o f t h e o p p o s i t e 
s e x ; w h e t h e r t h e f o r m e r s p o u s e h a s c e a s e d t o d a t e 
o t h e r members o f t h e o p p o s i t e s e x ; payment o f t h e 
f o r m e r s p o u s e ' s c r e d i t o r s by a member o f t h e 
o p p o s i t e s e x ; and t h e p u r c h a s e o f c l o t h e s f o r t h e 
f o r m e r s p o u s e by a member o f t h e o p p o s i t e s e x . 
K n i g h t v. K n i g h t , 500 So. 2d a t 1115." 

M c N a t t v. M c N a t t , 908 So. 2d 944, 945-46 ( A l a . C i v . App. 

2 0 0 5 ) . 

B e c a u s e t h e o r e t e n u s r u l e a p p l i e s t o t h e t r i a l c o u r t ' s 

f i n d i n g s , t h e t r i a l c o u r t ' s j u dgment as t o w h e t h e r t h e f o r m e r 

w i f e was c o h a b i t a t i n g w i t h a member o f t h e o p p o s i t e s e x w i t h i n 
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t h e m e a n i n g o f § 30-2-55 w i l l be a f f i r m e d b y t h i s c o u r t " ' i f , 

u n d e r any r e a s o n a b l e a s p e c t o f t h e t e s t i m o n y , t h e r e i s 

c r e d i b l e e v i d e n c e t o s u p p o r t t h e j u d g m e n t . ' " I d . a t 945 

( q u o t i n g T r a n s a m e r i c a C o m m e r c i a l F i n . C o r p . v. AmSouth Bank,  

N.A., 608 So. 2d 375, 378 ( A l a . 1 9 9 2 ) ) . A f t e r a c a r e f u l r e v i e w 

o f t h e e v i d e n c e , we c o n c l u d e t h a t t h e t r i a l c o u r t h a d e v i d e n c e 

b e f o r e i t t o s u p p o r t i t s f i n d i n g t h a t t h e f o r m e r w i f e was n o t 

c o h a b i t a t i n g w i t h a member o f t h e o p p o s i t e s e x . 7 The f o r m e r 

w i f e ' s t e s t i m o n y r e v e a l e d t h a t she d i d n o t c o n s i d e r h e r s e l f 

e m o t i o n a l l y o r s e x u a l l y i n v o l v e d w i t h anyone, t h a t she and t h e 

a l l e g e d p a r a m o u r m a i n t a i n e d s e p a r a t e r e s i d e n c e s , and t h a t she 

and t h e a l l e g e d p a r a m o u r d i d n o t make any f i n a n c i a l 

c o n t r i b u t i o n s t o one a n o t h e r ' s c r e d i t o r s . See S n i p e s v. 

7The f o r m e r h u s b a n d a s k s t h i s c o u r t t o " c o n s i d e r w h e t h e r 
t o a l l o w r e c i p i e n t s o f a l i m o n y t o e n t e r i n t o r e l a t i o n s h i p s 
t h a t f a l l w e l l w i t h i n t h e s p i r i t o f c o h a b i t a t i o n b u t a l l o w 
them t o r e t a i n a l i m o n y b e c a u s e t h e y , t h r o u g h l a s t m i n u t e 
m a n i p u l a t i o n , s e e k t o make t h e r e l a t i o n s h i p a p p e a r t o be l e s s 
p e r m a n e n t t h a n i t i s . " We b e l i e v e t h a t i t i s w e l l w i t h i n t h e 
s o u n d d i s c r e t i o n o f t h e t r i a l c o u r t t o c o n s i d e r s u c h a 
s c e n a r i o i n m a k i n g i t s j u d g m e n t . A l t h o u g h t h i s c o u r t i s 
d i s t u r b e d by t h e f o r m e r w i f e ' s a d m i s s i o n t h a t she and t h e 
a l l e g e d p a r a m o u r a d j u s t e d some o f t h e i r b e h a v i o r a f t e r she 
r e c e i v e d t h e f o r m e r h u s b a n d ' s p e t i t i o n t o m o d i f y t h e p a r t i e s ' 
d i v o r c e j u d g m e n t , we must assume t h a t t h e t r i a l c o u r t h e a r d 
t h a t t e s t i m o n y and f u l l y c o n s i d e r e d i t when m a k i n g i t s f i n a l 
d e t e r m i n a t i o n . 
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S n i p e s , 651 So. 2d 19, 20 ( A l a . C i v . App. 1994) ( " F a c t o r s 

s u g g e s t i n g p e r manency o f r e l a t i o n s h i p i n c l u d e o c c u p a t i o n o f 

t h e same d w e l l i n g and t h e s h a r i n g o f h o u s e h o l d e x p e n s e s . " ) . 

We c o n c l u d e t h a t t h e t r i a l c o u r t was n o t p l a i n l y o r p a l p a b l y 

wrong i n i m p l i c i t l y f i n d i n g t h a t t h e f o r m e r h u s b a n d h a d n o t 

met h i s b u r d e n , p u r s u a n t t o § 30-2-55, t o e s t a b l i s h some 

permanency o f t h e r e l a t i o n s h i p b e t w e e n t h e f o r m e r w i f e and t h e 

a l l e g e d p a r a m o u r o r more t h a n o c c a s i o n a l s e x u a l a c t i v i t y 

b e t w e e n t h e f o r m e r w i f e and t h e a l l e g e d p a r a m o u r . See Ex p a r t e  

Ward, 782 So. 2d 1285, 1287 ( A l a . 2 0 0 0 ) ; M c N a t t v. M c N a t t , 908 

So. 2d a t 946; and S a n d e r s v. B u r g a r d , 715 So. 2d 808, 811 

( A l a . C i v . App. 1 9 9 8 ) . We t h e r e f o r e a f f i r m t h a t p a r t o f t h e 

t r i a l c o u r t ' s F e b r u a r y 4, 2009, j u d g m e n t f i n d i n g t h a t t h e 

f o r m e r w i f e was n o t c o h a b i t a t i n g w i t h a member o f t h e o p p o s i t e 

s e x w i t h i n t h e m e a n i n g o f § 30-2-55, and we a l s o a f f i r m t h a t 

p a r t o f t h e t r i a l c o u r t ' s F e b r u a r y 4, 2009, j u d g m e n t r e q u i r i n g 

t h e f o r m e r h u s b a n d t o p a y t h e f o r m e r w i f e $14, 000, p l u s 

i n t e r e s t , as a p e r i o d i c - a l i m o n y a r r e a r a g e . 

The f o r m e r h u s b a n d n e x t a r g u e s t h a t t h e t r i a l c o u r t e r r e d 

i n h o l d i n g t h a t he was i n c o n t e m p t f o r f a i l i n g t o p a y p e r i o d i c 

a l i m o n y t o t h e f o r m e r w i f e f r o m A p r i l 2008 t h r o u g h J a n u a r y 

14 



2080420 

2009. He a r g u e s t h a t he s h o u l d n o t have b e e n h e l d i n c o n t e m p t 

b e c a u s e he, i n goo d f a i t h , r e l i e d on t h i s c o u r t ' s d e c i s i o n i n 

S a n d e r s v. B u r g a r d , s u p r a , and p a i d t h e f o r m e r w i f e ' s p e r i o d i c 

a l i m o n y i n t o an e s c r o w a c c o u n t h e l d by h i s a t t o r n e y p e n d i n g a 

d e t e r m i n a t i o n by t h e t r i a l c o u r t as t o w h e t h e r t h e f o r m e r w i f e 

was c o h a b i t a t i n g w i t h a member o f t h e o p p o s i t e s e x . I n 

S a n d e r s , t h i s c o u r t s t a t e d : 

"[W]e have p r e v i o u s l y i n t e r p r e t e d § 30-2-55 t o mean 
t h a t t h e o b l i g a t i o n t o p a y p e r i o d i c a l i m o n y c e a s e s 
on t h e d a t e t h e s p o u s e r e c e i v i n g a l i m o n y b e g a n 
c o h a b i t i n g . [Wood v. Wood,] 682 So. 2d [1386,] 1386 
[ ( A l a . C i v . App. 1 9 9 6 ) ] . Y e t , t h e l e g i s l a t u r e 
s p e c i f i c a l l y p r o v i d e d t h a t p e r i o d i c a l i m o n y p a i d t o 
a c o h a b i t i n g o r r e m a r r i e d s p o u s e does n o t have t o be 
r e p a i d . However, t h o s e who p a y p e r i o d i c a l i m o n y a r e 
n o t l e f t w i t h o u t o p t i o n s . F o r i n s t a n c e , i n t h i s 
c a s e , S a n d e r s p a i d p e r i o d i c a l i m o n y i n t o an e s c r o w 
a c c o u n t p e n d i n g t h e t r i a l c o u r t ' s f i n a l r u l i n g . 
B e c a u s e t h e c o u r t d e t e r m i n e d t h a t B u r g a r d was 
c o h a b i t i n g , t h e p e r i o d i c a l i m o n y p a i d i n t o t h e 
a c c o u n t was r e t u r n e d t o S a n d e r s . I n a d d i t i o n , t h i s 
c o u r t has i n p r e v i o u s o p i n i o n s r e f u s e d t o r e q u i r e 
t h e p a y i n g s p o u s e t o p a y p e r i o d i c a l i m o n y a r r e a r a g e s 
t h a t a c c r u e d d u r i n g t h e o t h e r s p o u s e ' s r e m a r r i a g e o r 
c o h a b i t a t i o n . See T i l l i s v. T i l l i s , 405 So. 2d 938 
( A l a . C i v . App. 1981) (where h u s b a n d s t o p p e d p a y i n g 
a l i m o n y on d a t e o f w i f e ' s r e m a r r i a g e , he d i d n o t 
have t o r e p a y a l i m o n y due b e t w e e n d a t e o f r e m a r r i a g e 
and d a t e o f h i s f i l i n g p e t i t i o n , b e c a u s e o b l i g a t i o n 
c e a s e d on d a t e o f r e m a r r i a g e ) ; see a l s o M u s g r o v e v.  
H a w k i n s , 513 So. 2d 4 ( A l a . C i v . App. 1987) ( h o l d i n g 
t h a t t r i a l c o u r t e r r e d i n o r d e r i n g h u s b a n d t o p ay 
w i f e ' s m e d i c a l b i l l s i n c u r r e d b e t w e e n t h e d a t e h e r 
c o h a b i t a t i o n b egan and t h e d a t e t h e p e t i t i o n t o 
t e r m i n a t e was f i l e d , b e c a u s e h i s o b l i g a t i o n t o p a y 
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c e a s e d on t h e d a t e t h e c o h a b i t a t i o n b e g a n ) . A l t h o u g h 
t h e p a y i n g s p o u s e w i l l n o t be r e q u i r e d t o pay 
p e r i o d i c a l i m o n y a r r e a r a g e s i f c o h a b i t a t i o n i s 
p r o v e n , we do n o t b e l i e v e t h a t i t i s w i s e f o r a 
p a y i n g s p o u s e t o s i m p l y s t o p p a y i n g p e r i o d i c a l i m o n y 
b a s e d on h i s o r h e r s u s p i c i o n o f t h e o t h e r s p o u s e ' s 
c o h a b i t a t i o n . Such a c o u r s e o f a c t i o n c o u l d l e a d t o 
a h o l d i n g o f c o n t e m p t , n o t t o m e n t i o n t h a t t h e 
p a y i n g s p o u s e c o u l d owe a c o n s i d e r a b l e amount o f 
a r r e a r a g e i f c o h a b i t a t i o n was n o t p r o v e n . I n d e e d ,  
m a k i n g payments i n t o an e s c r o w a c c o u n t a p p e a r s t o be  
t h e b e t t e r c o u r s e f o r a p e r s o n i n t h i s s i t u a t i o n . " 

715 So. 2d a t 810-11 ( e m p h a s i s a d d e d ) . 

"A d e t e r m i n a t i o n r e g a r d i n g c o n t e m p t o f c o u r t i s c o m m i t t e d 

t o t h e s o u n d d i s c r e t i o n o f t h e t r i a l c o u r t , and we w i l l a f f i r m 

u n l e s s t h e t r i a l c o u r t a b u s e d i t s d i s c r e t i o n o r ' u n l e s s t h e 

j u d g m e n t o f t h e t r i a l c o u r t i s u n s u p p o r t e d b y t h e e v i d e n c e so 

as t o be p l a i n l y and p a l p a b l y wrong Brown v. Brown, 

960 So. 2d 712, 716 ( A l a . C i v . App. 2006) ( q u o t i n g S t a c k v.  

S t a c k , 646 So. 2d 51, 56 ( A l a . C i v . App. 1 9 9 4 ) ) . 

On a p p e a l , t h e f o r m e r h u s b a n d a r g u e s t h a t t h e e v i d e n c e 

p r e s e n t e d a t t h e f i n a l h e a r i n g d i d n o t s u p p o r t t h e t r i a l 

c o u r t ' s f i n d i n g o f c o n t e m p t . C o n v e r s e l y , t h e f o r m e r w i f e 

a r g u e s t h a t t h e t r i a l c o u r t ' s f i n d i n g s t h a t t h e f o r m e r h u s b a n d 

f i l e d t h e p e t i t i o n t o m o d i f y i n b a d f a i t h and t h a t he p l a c e d 

t h e p e r i o d i c - a l i m o n y payments i n e s c r o w i n b a d f a i t h s u p p o r t 
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t h e t r i a l c o u r t ' s f i n d i n g t h a t t h e f o r m e r h u s b a n d " w i l l f u l l y 

a nd i n t e n t i o n a l l y f a i l e d and r e f u s e d t o ... pay a l i m o n y as 

o r d e r e d . " 

However, a f t e r a r e v i e w o f t h e r e c o r d , we c a n n o t f i n d any 

e v i d e n c e t o s u p p o r t t h e t r i a l c o u r t ' s f i n d i n g t h a t t h e f o r m e r 

h u s b a n d f i l e d t h e p e t i t i o n t o m o d i f y i n b a d f a i t h . A t t h e 

f i n a l h e a r i n g , t h e f o r m e r h u s b a n d gave s e v e r a l r e a s o n s f o r 

f i l i n g t h e p e t i t i o n t o m o d i f y , i n c l u d i n g h i s h e a l t h c o n d i t i o n , 

h i s k n o w l e d g e t h a t t h e f o r m e r w i f e was e a r n i n g s u b s t a n t i a l l y 

more income t h a n she h a d b e e n a t t h e t i m e o f t h e p a r t i e s ' 

d i v o r c e , and t h e f a c t t h a t f o r m e r h u s b a n d , b a s e d on 

i n f o r m a t i o n f r o m t h e p a r t i e s ' d a u g h t e r and h i s p e r s o n a l 

e x p e r i e n c e , s u s p e c t e d t h a t t h e f o r m e r w i f e h a d an o n g o i n g 

r e l a t i o n s h i p w i t h t h e a l l e g e d p a r a m o u r . A f t e r a r e v i e w o f t h e 

r e c o r d , we c a n n o t d i s c e r n any e v i d e n c e t h a t t h e t r i a l c o u r t 

c o u l d have r e l i e d on t o s u p p o r t i t s f i n d i n g t h a t t h e f o r m e r 

h u s b a n d f i l e d t h e p e t i t i o n t o m o d i f y i n b a d f a i t h . 

F u r t h e r m o r e , t h i s c o u r t c a n f i n d no e v i d e n c e t o s u p p o r t 

t h e t r i a l c o u r t ' s f i n d i n g t h a t t h e f o r m e r h u s b a n d p l a c e d t h e 

p e r i o d i c - a l i m o n y payments i n e s c r o w i n b a d f a i t h . The f o r m e r 

h u s b a n d t e s t i f i e d t h a t he a l t e r e d h i s method o f p a y i n g t h e 
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p e r i o d i c a l i m o n y b e c a u s e he b e l i e v e d t h e new method was 

c o n s i s t e n t w i t h c a s e l a w a d d r e s s i n g t h e i s s u e . 8 As s e t f o r t h 

a b o v e , t h i s c o u r t i n S a n d e r s c l e a r l y e n d o r s e d t h e payment o f 

p e r i o d i c a l i m o n y i n t o an e s c r o w a c c o u n t upon t h e f i l i n g o f a 

p e t i t i o n t o m o d i f y an a w a r d o f p e r i o d i c a l i m o n y p u r s u a n t t o § 

30-2-55 i n o r d e r t o a v o i d t h e p o s s i b i l i t y o f a c o n t e m p t  

f i n d i n g . 

We c o n c l u d e t h a t t h e t r i a l c o u r t e x c e e d e d i t s d i s c r e t i o n 

i n h o l d i n g t h e f o r m e r h u s b a n d i n c o n t e m p t b e c a u s e t h e r e was no 

e v i d e n c e t o s u p p o r t t h e t r i a l c o u r t ' s f i n d i n g t h a t t h e f o r m e r 

h u s b a n d " w i l l f u l l y and i n t e n t i o n a l l y f a i l e d and r e f u s e d t o ... 

p a y [ p e r i o d i c ] a l i m o n y as o r d e r e d . " I n s t e a d , t h e e v i d e n c e a t 

8The f o r m e r w i f e a r g u e s t h a t t h e f o r m e r h u s b a n d d i d n o t 
p r o d u c e any e v i d e n c e a t t r i a l t o s u b s t a n t i a t e h i s c l a i m t h a t 
he began p a y i n g a l i m o n y i n t o e s c r o w a f t e r f i l i n g t h e p e t i t i o n 
t o m o d i f y , e s p e c i a l l y i n l i g h t o f t h e f a c t t h a t t h e f o r m e r 
h u s b a n d f i l e d m o t i o n s p r o se f o r two months f o l l o w i n g t h e 
f i l i n g o f h i s p e t i t i o n t o m o d i f y and e s c r o w a c c o u n t was 
p u r p o r t e d l y h e l d by h i s a t t o r n e y ' s l a w f i r m . However, t h e 
f o r m e r w i f e n e v e r c h a l l e n g e d t h e f o r m e r h u s b a n d ' s f a i l u r e t o 
p r o d u c e e v i d e n c e t o show when he f i r s t b e gan m a k i n g t h e 
p e r i o d i c - a l i m o n y payments i n t o e s c r o w . I n f a c t , t h e r e i s v e r y 
l i t t l e t e s t i m o n y i n t h e r e c o r d r e g a r d i n g t h e e s c r o w o f t h e 
p e r i o d i c - a l i m o n y p ayments f r o m A p r i l 2008 t h r o u g h J a n u a r y 
2009. The f o r m e r h u s b a n d t e s t i f i e d t h a t t h e $1, 400 a month 
t h a t was due t h e f o r m e r w i f e was p a i d i n t o an e s c r o w a c c o u n t 
h e l d b y h i s a t t o r n e y ' s l a w f i r m . F u r t h e r , i n i t s f i n a l o r d e r , 
t h e t r i a l c o u r t f o u n d t h a t t h e f o r m e r h u s b a n d "ha[d] h e l d t h e 
[ p e r i o d i c ] a l i m o n y payments i n e s c r o w . " 

18 



2080420 

t h e f i n a l h e a r i n g i n d i c a t e d t h a t t h e f o r m e r h u s b a n d , f o l l o w i n g 

t h e c l e a r d i r e c t i o n g i v e n b y t h i s c o u r t i n S a n d e r s , began 

m a k i n g p e r i o d i c - a l i m o n y p ayments i n t o an e s c r o w a c c o u n t a f t e r 

f i l i n g a p e t i t i o n t o m o d i f y t h e f o r m e r w i f e ' s a w a r d o f 

p e r i o d i c a l i m o n y b a s e d , i n p a r t , on t h e f o r m e r h u s b a n d ' s good-

f a i t h b e l i e f t h a t t h e f o r m e r w i f e was c o m m i t t i n g t h e a c t s 

c o n t e m p l a t e d i n § 30-2-55. T h e r e f o r e , t h a t p a r t o f t h e t r i a l 

c o u r t ' s F e b r u a r y 4, 2009, j u d g m e n t h o l d i n g o r d e r f i n d i n g t h e 

f o r m e r h u s b a n d i n c o n t e m p t i s r e v e r s e d . On remand, t h e t r i a l 

c o u r t i s o r d e r e d t o v a c a t e t h a t p o r t i o n o f i t s F e b r u a r y 4, 

2009, j u d g m e n t h o l d i n g t h e f o r m e r h u s b a n d i n c o n t e m p t . 

However, we c a n n o t e n d o r s e t h e f o r m e r h u s b a n d ' s 

u n i l a t e r a l d e c i s i o n t o p l a c e h i s m o n t h l y p e r i o d i c - a l i m o n y 

p a yments i n t o e s c r o w . Such a c t i o n has t h e p o t e n t i a l t o c a u s e 

a f i n a n c i a l h a r d s h i p on a s p o u s e r e c e i v i n g a l i m o n y . When a 

p a y o r s p o u s e f i l e s a p e t i t i o n t o m o d i f y an award o f p e r i o d i c 

a l i m o n y b a s e d on § 30-2-55, we b e l i e v e t h e b e t t e r p r o c e d u r e i s 

f o r t h e p a y o r s p o u s e t o f i l e a m o t i o n , i n c o n j u n c t i o n w i t h o r 

s u b s e q u e n t t o f i l i n g t h e p e t i t i o n t o m o d i f y , r e q u e s t i n g t h a t 

t h e t r i a l c o u r t c o n d u c t an e x p e d i t e d p e n d e n t e l i t e h e a r i n g t o 

d e t e r m i n e w h e t h e r t h e p a y o r s p o u s e may p l a c e p e r i o d i c - a l i m o n y 
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payments i n t o e s c r o w . 

F i n a l l y , t h e f o r m e r h u s b a n d a r g u e s t h a t t h e t r i a l c o u r t 

e x c e e d e d i t s d i s c r e t i o n b y f a i l i n g t o t e r m i n a t e h i s p e r i o d i c -

a l i m o n y o b l i g a t i o n t o t h e f o r m e r w i f e b a s e d on t h e change i n 

b o t h p a r t i e s ' f i n a n c i a l c i r c u m s t a n c e s . 

" ' I t i s w e l l e s t a b l i s h e d i n A l a b a m a 
t h a t t h e m o d i f i c a t i o n o f an a l i m o n y 
p r o v i s i o n b a s e d upon c h a n g e d c i r c u m s t a n c e s 
i s a m a t t e r t h a t r e s t s w i t h i n t h e c i r c u i t 
c o u r t ' s s o u n d d i s c r e t i o n . F u r t h e r m o r e , t h e 
o r e t e n u s s t a n d a r d i s a p p l i e d t o t h e r u l i n g 
o f t h e c i r c u i t c o u r t ; t h u s , a p r e s u m p t i o n 
o f c o r r e c t n e s s a t t a c h e s t o t h e r u l i n g and 
t h e r u l i n g w i l l n o t be r e v e r s e d u n l e s s i t 
i s n o t s u p p o r t e d by t h e e v i d e n c e and i s 
c l e a r l y an abuse o f t h e c o u r t ' s d i s c r e t i o n . 

Ex p a r t e M i l l a r d , 683 So. 2d 1002, 1003 ( A l a . 1996) ( q u o t i n g 

Ex p a r t e S m i t h , 673 So. 2d 420, 421 ( A l a . 1 9 9 5 ) ) . 

"'Thus, when [ t h e Supreme] C o u r t o r 
t h e C o u r t o f C i v i l A p p e a l s r e v i e w s a 
c i r c u i t c o u r t ' s o r d e r , i t i s n o t t o 
s u b s t i t u t e i t s j u d g m e n t o f t h e f a c t s f o r 
t h a t o f t h e c i r c u i t c o u r t . Rea v. Rea, 599 
So. 2d 1206 ( A l a . C i v . App. 1 9 9 2 ) . I n s t e a d , 
[ t h e a p p e l l a t e c o u r t ' s ] t a s k i s s i m p l y t o 
d e t e r m i n e i f t h e r e was s u f f i c i e n t e v i d e n c e 
b e f o r e t h e c i r c u i t c o u r t t o s u p p o r t i t s 
d e c i s i o n a g a i n s t a c h a r g e o f a r b i t r a r i n e s s 
and abuse o f d i s c r e t i o n . P e t e r m a n v.  
P e t e r m a n , 510 So. 2d 822 ( A l a . C i v . App. 
1 9 8 7 ) . ' " 

I d . ( q u o t i n g Ex p a r t e S m i t h , 673 So. 2d a t 4 2 2 ) . 
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We c o n c l u d e t h a t e v i d e n c e p r e s e n t e d t o t h e t r i a l c o u r t 

s u p p o r t s t h e t r i a l c o u r t ' s j u d g m e n t m o d i f y i n g t h e f o r m e r 

w i f e ' s a ward o f p e r i o d i c a l i m o n y . The f o r m e r h u s b a n d p r e s e n t e d 

e v i d e n c e i n d i c a t i n g t h a t t h e f o r m e r w i f e was e a r n i n g 

a p p r o x i m a t e l y $23,000 a y e a r more t h a n she h a d been e a r n i n g a t 

t h e t i m e o f t h e p a r t i e s ' d i v o r c e . However, t h e f o r m e r w i f e 

a l s o p r o d u c e d e v i d e n c e i n d i c a t i n g t h a t t h e f o r m e r h u s b a n d 

e a r n e d a p p r o x i m a t e l y $39,000 more i n 2008 t h a n he h a d a t t h e 

t i m e o f t h e p a r t i e s ' d i v o r c e . The t r i a l c o u r t c o u l d have 

c o n c l u d e d t h a t t h a t t e s t i m o n y , a l o n g w i t h t h e t e s t i m o n y o f t h e 

f o r m e r h u s b a n d r e g a r d i n g h i s m e d i c a l c o n d i t i o n , s u p p o r t e d a 

downward m o d i f i c a t i o n o f t h e f o r m e r h u s b a n d ' s p e r i o d i c - a l i m o n y 

o b l i g a t i o n t o t h e f o r m e r w i f e . 

The f o r m e r h u s b a n d a r g u e s t h a t t h e f o r m e r w i f e i s 

" f i n a n c i a l l y s e l f - s u p p o r t i n g and does n o t n e e d a l i m o n y t o 

s u s t a i n a l i f e s t y l e t h a t i s a t l e a s t e q u a l o r b e t t e r t h a n t h a t 

w h i c h e x i s t e d d u r i n g t h e m a r r i a g e . " The t r i a l c o u r t h e a r d o r e 

t e n u s e v i d e n c e r e g a r d i n g t h e f o r m e r w i f e ' s i n c o m e , e x p e n s e s , 

and l i f e s t y l e , as w e l l as e v i d e n c e i n d i c a t i n g t h a t t h e f o r m e r 

w i f e h a d b e e n r e q u i r e d t o draw on an e q u i t y l i n e o f c r e d i t i n 

o r d e r t o p a y h e r c r e d i t - c a r d b i l l a f t e r t h e f o r m e r h u s b a n d 
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s t o p p e d m a k i n g p e r i o d i c - a l i m o n y p ayments t o h e r i n A p r i l 2008. 

The t r i a l c o u r t s p e c i f i c a l l y f o u n d t h a t t h e f o r m e r w i f e h a d 

s u f f e r e d a f i n a n c i a l h a r d s h i p when t h e f o r m e r h u s b a n d s t o p p e d 

m a k i n g p e r i o d i c - a l i m o n y p ayments d i r e c t l y t o t h e f o r m e r w i f e 

i n A p r i l 2008. To r e v e r s e t h e t r i a l c o u r t ' s j u d g m e n t b e c a u s e 

we b e l i e v e t h a t t h e f o r m e r w i f e was f i n a n c i a l l y s e l f -

s u p p o r t i n g o r t h a t she m a i n t a i n e d a l i f e s t y l e s t a t u s e q u a l t o 

o r b e t t e r t h a n t h e s t a t u s t h e p a r t i e s h a d e n j o y e d d u r i n g 

m a r r i a g e w o u l d be t o s u b s t i t u t e o u r judgment f o r t h e t r i a l 

c o u r t ' s , a nd t h a t we w i l l n o t do. See Ex p a r t e F o l e y , 864 So. 

2d 1094, 1099 ( A l a . 2003) ( h o l d i n g t h a t "an a p p e l l a t e c o u r t 

may n o t s u b s t i t u t e i t s j u dgment f o r t h a t o f t h e t r i a l c o u r t " 

and t h a t " [ t ] o do so w o u l d be t o r e w e i g h t h e e v i d e n c e , w h i c h 

A l a b a m a l a w does n o t a l l o w " ) . T h e r e f o r e , we a f f i r m t h e t r i a l 

c o u r t ' s j u dgment i n s o f a r as i t m o d i f i e d t h e f o r m e r h u s b a n d 

p e r i o d i c - a l i m o n y o b l i g a t i o n t o t h e f o r m e r w i f e . 

The f o r m e r w i f e ' s r e q u e s t f o r a t t o r n e y ' s f e e s i s d e n i e d . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P . J . , and P i t t m a n and B r y a n , J J . , c o n c u r . 

Moore, J . , c o n c u r s i n p a r t and d i s s e n t s i n p a r t as t o t h e 
r a t i o n a l e and c o n c u r s i n t h e r e s u l t , w i t h w r i t i n g . 
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Thomas, J . , c o n c u r s i n p a r t and d i s s e n t s i n p a r t , w i t h 
w r i t i n g . 
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MOORE, Ju d g e , c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t as t o 
t h e r a t i o n a l e and c o n c u r r i n g i n t h e r e s u l t . 

I c o n c u r i n t h a t p a r t o f t h e main o p i n i o n a f f i r m i n g t h a t 

p o r t i o n o f t h e judgment r e f u s i n g t o t e r m i n a t e t h e p e r i o d i c -

a l i m o n y o b l i g a t i o n o f Romaine Samples S c o t t I I I ("the f o r m e r 

husband") on t h e b a s i s o f t h e a l l e g e d c o h a b i t a t i o n o f 

C a t h e r i n e G r a c e S c o t t ("the f o r m e r w i f e " ) w i t h a p e r s o n o f t h e 

o p p o s i t e s e x . The f a c t s o f t h i s c a s e m i r r o r a l m o s t e x a c t l y 

t h e f a c t s i n R u t l a n d v. R u t l a n d , 494 So. 2d 662 ( A l a . C i v . 

App. 1 9 8 6 ) , a n o t h e r c a s e i n w h i c h t h i s c o u r t a f f i r m e d a t r i a l 

c o u r t ' s j u d g m e n t b a s e d on i t s f a c t u a l d e t e r m i n a t i o n t h a t a 

s p o u s e who was r e c e i v i n g a l i m o n y was n o t c o h a b i t i n g w i t h h e r 

s o c i a l and r o m a n t i c c o m p a n i o n . 

I n h i s b r i e f t o t h i s c o u r t , t h e f o r m e r h u s b a n d a r g u e s 

t h a t he p r e s e n t e d s u f f i c i e n t e v i d e n c e t o s u p p o r t a f i n d i n g o f 

c o h a b i t a t i o n . I n d e e d , some a s p e c t s o f t h e t e s t i m o n y o f t h e 

f o r m e r w i f e a l o n e w o u l d have j u s t i f i e d a f i n d i n g t h a t t h e 

f o r m e r w i f e h a d a t l e a s t , a t one p o i n t i n t i m e , c o h a b i t e d w i t h 

a member o f t h e o p p o s i t e s e x . However, u n d e r t h e o r e t e n u s 

r u l e a p p l i c a b l e t o t h i s c a s e , o u r r e v i e w i s r e s t r i c t e d t o a 

d e t e r m i n a t i o n o f w h e t h e r t h e t r i a l c o u r t ' s f a c t u a l f i n d i n g s 

a r e s u p p o r t e d b y c r e d i b l e e v i d e n c e . M c N a t t v. M c N a t t , 908 So. 
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2d 944, 945 ( A l a . C i v . App. 2 0 0 5 ) . T h a t s t a n d a r d o f r e v i e w 

does n o t p e r m i t t h i s c o u r t t o r e v e r s e t h e t r i a l c o u r t ' s 

j u d g m e n t b a s e d on a p a r t i c u l a r f a c t u a l f i n d i n g on t h e g r o u n d 

t h a t s u f f i c i e n t , o r e v e n a r g u a b l y more s u b s t a n t i a l , e v i d e n c e 

s u p p o r t s a c o n t r a r y f a c t u a l f i n d i n g . See Ex p a r t e R.E.C., 899 

So. 2d 272, 279 ( A l a . 2004) . Hence, I f i n d t h e f o r m e r 

h u s b a n d ' s argument u n a v a i l i n g , and I a g r e e w i t h t h e m a i n 

o p i n i o n t h a t t h e t r i a l c o u r t d i d n o t commit r e v e r s i b l e e r r o r 

by f a i l i n g t o f i n d t h a t t h e f o r m e r w i f e h a d been c o h a b i t i n g 

w i t h a p e r s o n o f t h e o p p o s i t e s e x . 

I a l s o c o n c u r i n t h a t p a r t o f t h e m a i n o p i n i o n r e v e r s i n g 

t h a t p o r t i o n o f t h e j u d g m e n t h o l d i n g t h e f o r m e r h u s b a n d i n 

c o n t e m p t . A l t h o u g h , on F e b r u a r y 10, 2009, t h e f o r m e r h u s b a n d 

p u r g e d h i m s e l f o f c o n t e m p t by p a y i n g t h e f o r m e r w i f e t h e 

a l i m o n y he h a d p a i d i n t o e s c r o w , t o g e t h e r w i t h i n t e r e s t , h i s 

a p p e a l as t o t h i s i s s u e i s n o t moot. See G i l b e r t v.  

N i c h o l s o n , 845 So. 2d 785 ( A l a . 2002) ( a p p e l l a n t ' s p u r g i n g o f 

c o n t e m p t by payment o f p a s t - d u e c h i l d s u p p o r t d i d n o t moot 

a p p e a l ) ; see a l s o Ex p a r t e P armer, 373 So. 2d 845 ( A l a . 1979) . 

S u b s t a n t i v e l y , I a g r e e w i t h t h e m a in o p i n i o n t h a t t h e 

r e c o r d c o n t a i n s no c r e d i b l e e v i d e n c e s u p p o r t i n g t h e t r i a l 
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c o u r t ' s f a c t u a l d e t e r m i n a t i o n t h a t t h e f o r m e r h u s b a n d a l l e g e d 

t h e c o h a b i t a t i o n o f t h e f o r m e r w i f e i n b a d f a i t h . 9 A t t r i a l , 

t h e f o r m e r w i f e b o r e t h e b u r d e n o f p r o v i n g t h a t t h e f o r m e r 

h u s b a n d h a d c o m m i t t e d c o n t e m p t o f c o u r t . I n h e r b r i e f t o t h i s 

c o u r t , t h e f o r m e r w i f e a r g u e s t h a t she c a r r i e d h e r b u r d e n by 

p r o v i n g t h a t t h e f o r m e r h u s b a n d a l l e g e d c o h a b i t a t i o n b a s e d 

e x c l u s i v e l y on h e a r s a y , s p e c i f i c a l l y , t h e o u t - o f - c o u r t 

s t a t e m e n t s o f t h e p a r t i e s ' d a u g h t e r . I c a n n o t a g r e e t h a t t h e 

f o r m e r h u s b a n d r e l i e d on o n l y h e a r s a y t o f o r m h i s b e l i e f t h a t 

t h e f o r m e r w i f e was c o h a b i t i n g . The f o r m e r h u s b a n d t e s t i f i e d 

t h a t , i n a d d i t i o n t o s t a t e m e n t s he r e c e i v e d f r o m t h e p a r t i e s ' 

d a u g h t e r , he h a d a l s o s u s p e c t e d t h a t t h e f o r m e r w i f e was 

c o h a b i t i n g b a s e d on h i s p e r s o n a l o b s e r v a t i o n s o f t h e f o r m e r 

w i f e and h e r a l l e g e d p a r a m o u r a t f a m i l y e v e n t s . N e v e r t h e l e s s , 

e v e n i f t h e f o r m e r h u s b a n d h a d b a s e d h i s a l l e g a t i o n 

9The main o p i n i o n s t a t e s t h a t "we c a n n o t f i n d any e v i d e n c e 
t o s u p p o r t t h e t r i a l c o u r t ' s f i n d i n g t h a t t h e f o r m e r h u s b a n d 
f i l e d t h e p e t i t i o n t o m o d i f y i n b a d f a i t h . " So. 3d a t 

. A c t u a l l y , t h e t r i a l c o u r t d i d n o t f i n d t h a t t h e f o r m e r 
h u s b a n d f i l e d t h e e n t i r e p e t i t i o n t o m o d i f y i n b a d f a i t h . I t 
f o u n d o n l y t h a t t h e f o r m e r h u s b a n d h a d a l l e g e d c o h a b i t a t i o n i n 
b a d f a i t h . Hence, I b e l i e v e t h e m a i n o p i n i o n i s o v e r l y b r o a d 
i n a d d r e s s i n g t h e good f a i t h o f t h e f o r m e r h u s b a n d i n a l l e g i n g 
t h a t a l i m o n y s h o u l d be m o d i f i e d b a s e d on t h e c h a n g e d f i n a n c i a l 
c i r c u m s t a n c e s o f t h e p a r t i e s . 
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e x c l u s i v e l y on t h e d a u g h t e r ' s s t a t e m e n t s , s u c h r e l i a n c e does 

n o t c o n s t i t u t e b a d f a i t h . I n many c i v i l c a s e s , a t t h e t i m e o f 

t h e f i l i n g o f a p l e a d i n g , a p a r t y may have no a c c e s s t o 

f i r s t h a n d i n f o r m a t i o n o r o t h e r a d m i s s i b l e e v i d e n c e t o p r o v e 

h i s o r h e r a l l e g a t i o n s , b u t t h a t c e r t a i n l y does n o t mean t h a t 

t h o s e a l l e g a t i o n s have no s u b s t a n t i a l j u s t i f i c a t i o n o r t h a t 

t h e a l l e g a t i o n s a r e i n t e r p o s e d f o r v e x a t i o u s p u r p o s e s . See 

A l a . Code 1975, § 12-19-271(1) ( d e f i n i n g " w i t h o u t s u b s t a n t i a l 

j u s t i f i c a t i o n " as t h a t t e r m i s u s e d i n t h e A l a b a m a L i t i g a t i o n 

A c c o u n t a b i l i t y A c t , A l a . Code 1975, § 12-19-270 e t s e q . ) . I n 

t h i s p a r t i c u l a r c a s e , f o r e x a m p l e , t h e h e a r s a y s t a t e m e n t s 

t u r n e d o u t t o be r e l i a b l e b e c a u s e , i n h e r t e s t i m o n y a t t r i a l , 

t h e f o r m e r w i f e a c t u a l l y c o n f i r m e d many o f t h e s t a t e m e n t s 

c o n t a i n e d i n t h e a f f i d a v i t o f t h e d a u g h t e r t h a t , as e l a b o r a t e d 

a b o ve, w o u l d have s u p p o r t e d a f i n d i n g o f c o h a b i t a t i o n . 

B e c a u s e t h e r e a p p e a r s t o be no o t h e r b a s i s f o r i t s f i n d i n g , 

t h e t r i a l c o u r t o b v i o u s l y e r r e d i n c o n c l u d i n g t h a t t h e f o r m e r 

h u s b a n d h a d a l l e g e d c o h a b i t a t i o n i n b a d f a i t h . 

The t r i a l c o u r t l i k e w i s e e r r e d i n f i n d i n g t h a t t h e f o r m e r 

h u s b a n d h a d p a i d a l i m o n y i n t o e s c r o w i n b a d f a i t h . The 

u n d i s p u t e d t e s t i m o n y shows t h a t t h e f o r m e r h u s b a n d r e l i e d on 
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a s t a t e m e n t c o n t a i n e d i n S a n d e r s v. B u r g a r d , 715 So. 2d 808, 

811 ( A l a . C i v . App. 1 9 9 8 ) , when, w i t h o u t f i r s t r e c e i v i n g 

p e r m i s s i o n f r o m t h e t r i a l c o u r t , he c e a s e d m a k i n g a l i m o n y 

p ayments t o t h e f o r m e r w i f e and, i n s t e a d , made t h o s e payments 

i n t o an e s c r o w a c c o u n t p e n d i n g t h e outcome o f t h e p a r t i e s ' 

l i t i g a t i o n . The p a r t i e s d i s p u t e w h e t h e r t h e s t a t e m e n t f r o m 

S a n d e r s t h a t t h e f o r m e r h u s b a n d r e l i e d on i s d i c t u m , b u t , e v e n 

i f i t i s , I f i n d t h a t i t i s s u f f i c i e n t l y a u t h o r i t a t i v e t o 

remove any i m p l i c a t i o n t h a t t h e f o r m e r h u s b a n d was a c t i n g 

w i l l f u l l y and c o n t u m a c i o u s l y when he f o l l o w e d i t s d i r e c t i o n . 

See R u l e 7 0 A ( a ) ( 2 ) ( D ) , A l a . R. C i v . P. ( d e f i n i n g " c i v i l 

c o n t e m p t " as t h e " w i l l f u l , c o n t i n u i n g f a i l u r e o r r e f u s a l o f 

any p e r s o n t o c o m p l y w i t h a c o u r t ' s l a w f u l w r i t , s u b p o e n a , 

p r o c e s s , o r d e r , r u l e , o r command t h a t by i t s n a t u r e i s s t i l l 

c a p a b l e o f b e i n g c o m p l i e d w i t h " ) . 

A l t h o u g h t h e main o p i n i o n ' s c o n c l u s i o n t h a t t h e t r i a l 

c o u r t c o m m i t t e d r e v e r s i b l e e r r o r i n f i n d i n g t h e f o r m e r h u s b a n d 

i n c o n t e m p t c o m p l e t e l y r e s o l v e s t h a t i s s u e , t h e m a j o r i t y t o d a y 

m o d i f i e s t h e d i r e c t i v e i n S a n d e r s by c r e a t i n g a new p r o c e d u r e 

r e q u i r i n g a p a y o r s p o u s e t o f i l e a m o t i o n and t o r e c e i v e t h e 

a p p r o v a l o f t h e c o u r t b e f o r e p a y i n g a l i m o n y i n t o e s c r o w . I do 
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n o t b e l i e v e t h a t p r o c e d u r e s o l v e s t h e d i l e m m a a t hand. 

S e c t i o n 30-2-55, A l a . Code 1975, p r o v i d e s : 

"Any d e c r e e o f d i v o r c e p r o v i d i n g f o r p e r i o d i c 
p a yments o f a l i m o n y s h a l l be m o d i f i e d by t h e c o u r t 
t o p r o v i d e f o r t h e t e r m i n a t i o n o f s u c h a l i m o n y upon 
p e t i t i o n o f a p a r t y t o t h e d e c r e e and p r o o f t h a t t h e 
s p o u s e r e c e i v i n g s u c h a l i m o n y h a s r e m a r r i e d o r t h a t 
s u c h s p o u s e i s l i v i n g o p e n l y o r c o h a b i t i n g w i t h a 
member o f t h e o p p o s i t e s e x . T h i s p r o v i s i o n s h a l l be 
a p p l i c a b l e t o any p e r s o n g r a n t e d a d e c r e e o f d i v o r c e 
e i t h e r p r i o r t o A p r i l 28, 1978, o r t h e r e a f t e r ; 
p r o v i d e d , h o w e v e r , t h a t no payments o f a l i m o n y  
a l r e a d y r e c e i v e d s h a l l have t o be r e i m b u r s e d . " 

( E m p h a s i s added.) B o t h S a n d e r s , 715 So. 2d a t 810, and Ex 

p a r t e Ward, 782 So. 2d 1285, 1288 ( A l a . 2 0 0 0 ) , s t a t e t h a t t h e 

l a s t l i n e o f § 30-2-55 p r o h i b i t s r e i m b u r s e m e n t o f payments o f 

a l i m o n y made t o a c o h a b i t i n g s p o u s e . Thus, s h o u l d a t r i a l 

c o u r t e x e r c i s e i t s d i s c r e t i o n by d e n y i n g a m o t i o n t o e s c r o w 

a l i m o n y payments p e n d e n t e l i t e , o n l y t o l a t e r d e t e r m i n e t h a t 

t h e r e c e i v i n g s p o u s e h a d been c o h a b i t i n g w i t h a member o f t h e 

o p p o s i t e s e x w i t h i n t h e m e a n i n g o f § 30-2-55, t h e t r i a l c o u r t 

w o u l d be p o w e r l e s s t o o r d e r t h e r e c e i v i n g s p o u s e t o r e t u r n t h e 

f u n d s . On t h e o t h e r hand, s h o u l d t h e t r i a l c o u r t e x e r c i s e i t s 

d i s c r e t i o n by g r a n t i n g t h e m o t i o n , o n l y t o l a t e r d e t e r m i n e 

t h a t t h e r e c e i v i n g s p o u s e h a d n o t been c o h a b i t i n g , t h e r e l e a s e 

o f t h e e s c r o w f u n d s , e v e n w i t h i n t e r e s t , may i n many c a s e s 
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p r o v e an i n a d e q u a t e remedy t o a r e c e i v i n g s p o u s e who has 

u n d e r g o n e f i n a n c i a l h a r d s h i p i n t h e i n t e r i m . 

I n my o p i n i o n , t h e b e t t e r s o l u t i o n , and one w h i c h w o u l d 

p r o t e c t a l l t h e p a r t i e s , w o u l d be t o h o l d t h a t § 30-2-55, i n 

f a c t , does n o t p r e v e n t r e i m b u r s e m e n t o f a l i m o n y payments made 

t o a r e c e i v i n g s p o u s e j u d i c i a l l y d e t e r m i n e d t o have c o h a b i t e d 

w i t h a member o f t h e o p p o s i t e s e x . T h a t c o n s t r u c t i o n w o u l d 

a l l o w an a l l e g e d l y c o h a b i t i n g s p o u s e t o c o n t i n u e t o r e c e i v e 

a l i m o n y w i t h o u t i t b e i n g p l a c e d i n e s c r o w . I f t h e t r i a l c o u r t 

d e t e r m i n e s t h a t t h e r e c e i v i n g s p o u s e has been c o h a b i t i n g , t h e 

t r i a l c o u r t may p r o t e c t t h e p a y o r s p o u s e by o r d e r i n g t h e 

r e c e i v i n g s p o u s e t o r e i m b u r s e t h e p e r i o d i c - a l i m o n y p ayments 

made d u r i n g t h e p e r i o d o f c o h a b i t a t i o n . I f t h e t r i a l c o u r t 

d e t e r m i n e s t h a t t h e r e c e i v i n g s p o u s e has n o t been c o h a b i t i n g , 

t h e p a r t i e s w o u l d r e m a i n i n s t a t u s quo, s p a r i n g t h e r e c e i v i n g 

s p o u s e f r o m any f i n a n c i a l h a r d s h i p . 

I b e l i e v e o r d i n a r y r u l e s o f p u n c t u a t i o n w o u l d s u p p o r t t h e 

f o r e g o i n g c o n s t r u c t i o n . The f i r s t c l a u s e i n t h e l a s t s e n t e n c e 

o f § 30-2-55 i s s e p a r a t e d f r o m t h e s e c o n d c l a u s e by a 

s e m i c o l o n . I n d i s c u s s i n g t h e u s e o f a s e m i c o l o n i n a n o t h e r 

s t a t u t e , o u r supreme c o u r t s t a t e d : 
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"One o f t h e common u s e s o f a s e m i c o l o n i s t o 
s e p a r a t e i n d e p e n d e n t c l a u s e s c l o s e l y c o n n e c t e d i n 
m e a n i n g . See J . McCrimmon, W r i t i n g W i t h A P u r p o s e , 
409-10 ( 5 t h e d . 1 9 7 4 ) ; F. Crews, The Random House  
Handbook, 341 (2d ed. 1977). 'A s e m i c o l o n i s ... 
e m p l o y e d t o s e p a r a t e i n d e p e n d e n t e l e m e n t s , 
e s p e c i a l l y when t h e y a r e r e l a t e d and n o t j o i n e d b y 
a c o n j u n c t i o n . ' The A m e r i c a n H e r i t a g e D i c t i o n a r y o f  
t h e E n g l i s h Language ( A m e r i c a n H e r i t a g e P u b l i s h i n g 
Co. 1 9 6 9 ) . I t i s , t h e r e f o r e , l o g i c a l t o assume t h a t  
t h e l e g i s l a t u r e u s e d a s e m i c o l o n , r a t h e r t h a n a  
p e r i o d , t o s e p a r a t e t h e t h i r d c l a u s e f r o m t h e f i r s t  
a nd s e c o n d c l a u s e s o f t h e t h i r d s e n t e n c e b e c a u s e t h e  
s u b j e c t m a t t e r o f t h e t h i r d c l a u s e i s c l o s e l y  
r e l a t e d t o t h e s u b j e c t m a t t e r o f t h e two p r e c e d i n g 
c l a u s e s . " 

Saxon v. L l o y d ' s o f London, 646 So. 2d 631, 634-35 ( A l a . 

1 9 9 4 ) . F o l l o w i n g t h a t l o g i c , t h e s e c o n d c l a u s e o f t h e l a s t 

s e n t e n c e o f § 30-2-55 b e a r s a c l o s e r e l a t i o n t o t h e f i r s t 

c l a u s e o f t h a t same s e n t e n c e . The l e g i s l a t u r e o b v i o u s l y 

i n t e n d e d t h a t § 30-2-55 w o u l d a p p l y t o d i v o r c e j u d g m e n t s 

e n t e r e d on o r a f t e r A p r i l 28, 1978, and t h a t payments o f 

a l i m o n y r e c e i v e d b e f o r e t h a t d a t e w o u l d n o t be r e i m b u r s a b l e . 

The l e g i s l a t u r e d i d n o t i n t e n d , as t h e c o u r t s s t a t e d i n 

S a n d e r s and Ward, t h a t a l i m o n y payments made t o c o h a b i t i n g 

f o r m e r s p o u s e s w o u l d n e v e r be r e i m b u r s a b l e a f t e r A p r i l 28, 

1978. 

Of c o u r s e , t h i s c o u r t h a s t h e power t o o v e r r u l e S a n d e r s 

b e c a u s e i t i s one o f o u r own o p i n i o n s . However, t h i s c o u r t 
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has no power t o o v e r r u l e d e c i s i o n s o f t h e Supreme C o u r t o f 

A l a b a m a . C&S C o n s t r . Co. v. M a r t i n , 420 So. 2d 788, 789 ( A l a . 

C i v . App. 1982) . B a s e d on my r e v i e w o f t h e s t a t e m e n t i n Ward, 

however, I am n o t c o n v i n c e d t h a t o u r supreme c o u r t a c t u a l l y 

d e c i d e d t h a t t h e l a s t l i n e o f § 30-2-55 p r e v e n t s a r e f u n d f o r 

any p e r i o d i c a l i m o n y a p a y o r s p o u s e has a l r e a d y p a i d a f t e r 

c o h a b i t a t i o n b e g i n s . T h a t i s s u e was n o t e v e n b e f o r e t h e c o u r t 

i n Ward -- n o t h i n g i n t h e f a c t s i n d i c a t e s t h a t t h e p a y o r 

s p o u s e was e v e n s e e k i n g a r e f u n d o f a l i m o n y payments made t o 

t h e c o h a b i t i n g r e c e i v i n g s p o u s e . Hence, t h e s t a t e m e n t i n Ward 

a p p e a r s t o be d i c t u m , w h i c h , t h o u g h p e r s u a s i v e , i s n o t b i n d i n g 

on t h i s c o u r t . See Ex p a r t e M.D.C., [Ms. 1071625, S e p t . 30, 

2009] So. 3d , ( A l a . 2 0 0 9 ) . By o v e r r u l i n g S a n d e r s , 

and b y c o n t r a d i c t i n g t h e d i c t a i n Ward, I do n o t b e l i e v e we 

w o u l d e x c e e d o u r a u t h o r i t y . However, as I am i n t h e m i n o r i t y 

on t h a t p o i n t , I can o n l y r e s p e c t f u l l y d i s s e n t and u r g e t h e 

supreme c o u r t t o r e c o n s i d e r i t s p o s i t i o n . 

F i n a l l y , I c o n c u r i n t h e r e s u l t as t o t h e a f f i r m a n c e o f 

t h a t p o r t i o n o f t h e j u d g m e n t r e d u c i n g , b u t n o t t e r m i n a t i n g , 

t h e f o r m e r h u s b a n d ' s a l i m o n y o b l i g a t i o n . A l t h o u g h I a g r e e 

w i t h t h e f o r m e r h u s b a n d t h a t t h e e v i d e n c e shows w i t h o u t 
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d i s p u t e t h a t t h e f o r m e r w i f e i s now s e l f - s u p p o r t i n g w i t h o u t 

t h e a l i m o n y , see P e t e r m a n v. P e t e r m a n , 510 So. 2d 822, 823 

( A l a . C i v . App. 1987) ( h o l d i n g t h a t a f o r m e r s p o u s e i s s e l f -

s u p p o r t i n g when h i s o r h e r t o t a l income e q u a l s o r e x c e e d s h i s 

o r h e r e x p e n s e s ) , t h e f o r m e r h u s b a n d c i t e s no a u t h o r i t y t h a t 

r e q u i r e s a t r i a l c o u r t t o t e r m i n a t e a l i m o n y b a s e d on a f i n d i n g 

t h a t t h e r e c e i v i n g s p o u s e i s c u r r e n t l y s e l f - s u p p o r t i n g . See 

R u l e 28, A l a . R. App. P. I n f a c t , o u r c a s e l a w i n d i c a t e s t h a t 

a t r i a l c o u r t r e t a i n s t h e d i s c r e t i o n t o m a i n t a i n a l i m o n y e v e n 

when t h e r e c e i v i n g s p o u s e has become s e l f - s u p p o r t i n g . See  

P e t e r m a n , 510 So. 2d a t 823 ("We h a s t e n t o p o i n t o u t t h a t e v e n 

where a r e c i p i e n t o f p e r i o d i c a l i m o n y i s d e t e r m i n e d t o be 

s e l f - s u p p o r t i n g , s u c h f a c t w o u l d m e r e l y a u t h o r i z e a t r i a l 

c o u r t t o t e r m i n a t e o r m o d i f y p e r i o d i c a l i m o n y i n i t s 

d i s c r e t i o n a r y power, y e t s u c h w o u l d n o t n e c e s s a r i l y mandate 

t h e c o u r t t o do s o . " ) ; see a l s o J o n e s v. J o n e s , 251 A l a . 179, 

181, 36 So. 2d 310, 312 (1948) ( r e t u r n t o employment by f o r m e r 

w i f e and h e r a b i l i t y t o t h e r e a f t e r "make b o t h ends meet" d i d 

n o t mandate r e d u c t i o n o r t e r m i n a t i o n o f a l i m o n y ) . By r e l y i n g 

s o l e l y on t h e argument t h a t t h e t r i a l c o u r t was r e q u i r e d t o 

t e r m i n a t e h i s p e r i o d i c - a l i m o n y o b l i g a t i o n b a s e d upon t h e 

33 



2080420 

e v i d e n c e t h a t t h e f o r m e r w i f e i s s e l f - s u p p o r t i n g , t h e f o r m e r 

h u s b a n d has u t t e r l y f a i l e d t o show t h a t t h e t r i a l c o u r t 

e x c e e d e d i t s d i s c r e t i o n . 
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THOMAS, J u d g e , c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t . 

A l t h o u g h I c o n c u r i n a l l o t h e r a s p e c t s o f t h e m a i n 

o p i n i o n , I must r e s p e c t f u l l y d i s s e n t f r o m t h a t p o r t i o n o f t h e 

o p i n i o n a f f i r m i n g t h e t r i a l c o u r t ' s d e n i a l o f t h e f o r m e r 

h u s b a n d ' s p e t i t i o n t o t e r m i n a t e a l i m o n y , w h i c h was b a s e d , i n 

p a r t , on t h e f o r m e r h u s b a n d ' s a s s e r t i o n t h a t t h e f o r m e r w i f e 

h a d been c o h a b i t a t i n g w i t h a member o f t h e o p p o s i t e s e x . The 

f o r m e r w i f e , who i s a l e g a l s e c r e t a r y , t e s t i f i e d t h a t she h a d 

c o n s u l t e d b o t h A l a . Code 1975, § 30-2-55, and some o f t h e 

c a s e l a w a d d r e s s i n g t h a t code s e c t i o n when she was s e r v e d w i t h 

t h e f o r m e r h u s b a n d ' s p e t i t i o n t o t e r m i n a t e a l i m o n y . She a l s o 

a d m i t t e d t h a t she and h e r a l l e g e d p a r a m o u r h a d c h a n g e d a s p e c t s 

o f t h e i r b e h a v i o r a f t e r she was s e r v e d w i t h t h e f o r m e r 

h u s b a n d ' s p e t i t i o n t o t e r m i n a t e a l i m o n y . 

The f o r m e r w i f e ' s t e s t i m o n y a t t r i a l was, a t b e s t , 

i n c o n s i s t e n t . When a s k e d w h e t h e r she was e m o t i o n a l l y and 

s e x u a l l y i n v o l v e d w i t h t h e a l l e g e d p a r a m o u r , t h e f o r m e r w i f e 

r e s p o n d e d " y es and no" and s a i d t h a t she was n o t " e m o t i o n a l l y 

and s e x u a l l y i n v o l v e d w i t h a n yone." She l a t e r t e s t i f i e d t h a t 

she was " e m o t i o n a l l y i n v o l v e d " w i t h h e r a l l e g e d p a r a m o u r . She 

a l s o a d m i t t e d b e i n g " e m o t i o n a l l y a t t a c h e d " t o h e r a l l e g e d 

p a r a m o u r and a d m i t t e d h a v i n g h a d a s e x u a l r e l a t i o n s h i p w i t h 

h i m i n t h e p a s t . 
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A l t h o u g h t h e y d i d n o t s h a r e e x p e n s e s o r l i v e i n t h e same 

d w e l l i n g , s ee T a y l o r v. T a y l o r , 550 So. 2d 996, 997 ( A l a . C i v . 

App. 1989) ( i n d i c a t i n g t h a t t h o s e f a c t o r s s u g g e s t some 

permanency o f r e l a t i o n s h i p ) , t h e f o r m e r w i f e and t h e a l l e g e d 

p a r a m o u r saw e a c h o t h e r f i v e t o s i x d a y s a week, went on t r i p s 

t o g e t h e r t o v i s i t f a m i l y members b o t h i n and o u t s i d e A l a b a m a , 

r e g u l a r l y s p e n t h o l i d a y s w i t h e a c h o t h e r ' s f a m i l i e s , a nd a t e 

m e a l s t o g e t h e r a t l e a s t t h r e e n i g h t s p e r week f r o m O c t o b e r 

2003 u n t i l t h e s p r i n g o f 2008. On t h e i r t r i p s t o g e t h e r , t h e 

f o r m e r w i f e and t h e a l l e g e d p a r a m o u r s h a r e d e x p e n s e s a t t i m e s ; 

t h e f o r m e r w i f e t e s t i f i e d t h a t she somet i m e s p a i d f o r t h e 

a l l e g e d p a r a m o u r ' s m e a l s and t h a t he somet i m e s p a i d f o r h e r s . 

The f o r m e r w i f e f u r t h e r t e s t i f i e d t h a t , on some t r i p s , t h e 

a l l e g e d p a r a m o u r p a i d f o r t h e i r l o d g i n g r e s e r v a t i o n s on h i s 

c r e d i t c a r d . The f o r m e r w i f e and t h e a l l e g e d p a r a m o u r have 

k e y s t o e a c h o t h e r ' s r e s i d e n c e s , and t h e f o r m e r w i f e s a i d a t 

t r i a l t h a t t h e a l l e g e d p a r a m o u r knew t h e a l a r m code t o h e r 

home, as w e l l . When t h e a l l e g e d p a r a m o u r t w i c e h a d knee 

s u r g e r y , t h e f o r m e r w i f e s t a y e d t h e n i g h t i n t h e h o s p i t a l room 

w i t h h i m; b o t h t h e a l l e g e d p a r a m o u r and t h e f o r m e r w i f e h a d 

d r i v e n t h e o t h e r t o and f r o m t h e h o s p i t a l f o r o u t p a t i e n t 
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p r o c e d u r e s . The a l l e g e d p a r a m o u r i s l i s t e d as t h e f o r m e r 

w i f e ' s e mergency c o n t a c t . 

As m e n t i o n e d i n t h e m a i n o p i n i o n , t h e f o r m e r w i f e 

a d m i t t e d t h a t she and t h e a l l e g e d p a r a m o u r d r a n k w i n e t o g e t h e r 

a l m o s t e v e r y n i g h t . She a l s o a d m i t t e d t o e a t i n g m e a l s w i t h 

t h e a l l e g e d p a r a m o u r r e g u l a r l y . She f u r t h e r a d m i t t e d t h a t she 

and t h e a l l e g e d p a r a m o u r h a d s p e n t t h e n i g h t t o g e t h e r i n t h e 

p a s t , a l t h o u g h she i n d i c a t e d t h a t t h e y n e v e r s p e n t t h e n i g h t 

t o g e t h e r a t h e r home. And, y e t , when a s k e d w h e t h e r h e r 

d a u g h t e r h a d bee n p r e s e n t i n June 2004 when t h e f o r m e r w i f e 

and t h e a l l e g e d p a r a m o u r h a d e a t e n a m e a l t o g e t h e r and t h e n 

r e t i r e d t o t h e a l l e g e d p a r a m o u r ' s home f o r t h e n i g h t , t h e 

f o r m e r w i f e ' s answer was e v a s i v e and n o n r e s p o n s i v e t o t h e 

q u e s t i o n ; she a n s w e r e d " i f t h a t h a p p ened, y e s , she c o u l d 

h a v e . " 

As n o t e d a bove, t h e f o r m e r w i f e a d m i t t e d t o c o n s u l t i n g 

b o t h s t a t u t o r y l a w and c a s e l a w r e g a r d i n g c o h a b i t a t i o n and 

a l i m o n y . She s a i d t h a t she and h e r a l l e g e d p a r a m o u r h a d 

d i s c u s s e d t h e i s s u e o f h e r a l i m o n y and t h a t t h e y h a d d i s c u s s e d 

what t h i n g s she and he c o u l d and c o u l d n o t do, b a s e d on t h e 

l a w r e g a r d i n g t h e t e r m i n a t i o n o f a l i m o n y . The o n l y t e s t i m o n y 
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s p e c i f i c a l l y i n d i c a t i n g what c h a n g e s t h e f o r m e r w i f e and t h e 

a l l e g e d p a r a m o u r made t o t h e i r r e l a t i o n s h i p a f t e r she was 

s e r v e d w i t h t h e p e t i t i o n t o t e r m i n a t e a l i m o n y was t h e f o r m e r 

w i f e ' s a d m i s s i o n t h a t she h a d s h o w e r e d a t t h e a l l e g e d 

p a r a m o u r ' s house a t t i m e s b e f o r e t h e p e t i t i o n t o t e r m i n a t e 

a l i m o n y was f i l e d , b u t n o t a f t e r . The f o r m e r w i f e t e s t i f i e d 

t h a t she h a d e n d e d h e r s e x u a l r e l a t i o n s h i p w i t h t h e a l l e g e d 

p a r a m o u r sometime i n t h e s p r i n g o f 2008; she was s e r v e d w i t h 

t h e f o r m e r h u s b a n d ' s p e t i t i o n t o t e r m i n a t e a l i m o n y i n May 

2008. I n my o p i n i o n , t h e f o r m e r w i f e a d m i t t e d t h a t t h e 

p e t i t i o n t o t e r m i n a t e a l i m o n y c o m p e l l e d h e r and h e r a l l e g e d 

p a r a m o u r t o change t h e c h a r a c t e r o f t h e i r r e l a t i o n s h i p o u t o f 

f e a r t h a t h e r a l i m o n y w o u l d be t e r m i n a t e d . 

T h u s , I w o u l d c o n c l u d e t h a t t h e f o r m e r w i f e ' s t e s t i m o n y 

i s an a d m i s s i o n t h a t h e r r e l a t i o n s h i p w i t h h e r a l l e g e d 

p a r a m o u r , b e f o r e t h e c h a n g e s i n b e h a v i o r t h e y a d m i t t e d l y made, 

amounted t o c o h a b i t a t i o n u n d e r § 30-2-55. C o u p l e d w i t h t h e 

o t h e r e v i d e n c e i n d i c a t i n g t h a t t h e f o r m e r w i f e and h e r a l l e g e d 

p a r a m o u r h a d h a d some pe r m a n e n c y o f r e l a t i o n s h i p and h a d 

en g a g e d i n more t h a n o c c a s i o n a l s e x u a l a c t i v i t y , s ee Ex p a r t e  

Ward, 782 So. 2d 1285, 1297 ( A l a . 2 0 0 0 ) , I b e l i e v e t h e f o r m e r 
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w i f e ' s a d m i s s i o n t h a t she c h a n g e d h e r b e h a v i o r i n r e s p o n s e t o 

t h e f o r m e r h u s b a n d ' s p e t i t i o n s h o u l d c o m p e l a c o n c l u s i o n t h a t 

t h e f o r m e r w i f e was c o h a b i t i n g w i t h h e r a l l e g e d p a r a m o u r a t 

t h e t i m e t h e f o r m e r h u s b a n d s o u g h t t o have h i s a l i m o n y 

o b l i g a t i o n t e r m i n a t e d . I w o u l d , t h e r e f o r e , r e v e r s e t h e t r i a l 

c o u r t ' s j u d g m e n t i n s o f a r as i t d e c l i n e d t o t e r m i n a t e t h e 

f o r m e r h u s b a n d ' s a l i m o n y o b l i g a t i o n b a s e d on t h e f a c t t h a t t h e 

f o r m e r w i f e was c o h a b i t i n g w i t h a member o f t h e o p p o s i t e s e x . 
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