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PITTMAN, Judge. 

T h i s a p p e a l i s taken by the Alabama Department of 

Economic and Community A f f a i r s ("ADECA") from a judgment of 

the T u s c a l o o s a C i r c u i t C o u r t t h a t p u r p o r t e d t o r e v e r s e a l l e g e d 

d e c i s i o n s o f ADECA t h a t t e r m i n a t e d the a u t h o r i t y o f Community 
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S e r v i c e Programs of West Alabama, I n c . ("CSP"), t o d i s t r i b u t e 

f e d e r a l b l o c k g r a n t s t o low-income energy consumers i n Hale 

County and l i m i t e d CSP's a u t h o r i t y t o d i s t r i b u t e such g r a n t s 

i n nearby c o u n t i e s t o a reimbursement b a s i s on the s t a t e d 

grounds t h a t (a) CSP had f a i l e d t o i n c l u d e an e l e c t e d o f f i c i a l 

on i t s board from H a l e County or a d e s i g n e e of such an 

o f f i c i a l , and (b) CSP had f a i l e d t o m a i n t a i n an o f f i c e i n 

Greensboro, the county s e a t of and l a r g e s t c i t y i n H a l e 

County. 

Pursuant t o Alabama s t a t u t e s , ADECA, as the s u c c e s s o r t o 

the former Alabama O f f i c e o f S t a t e P l a n n i n g and F e d e r a l 

Programs, i s a f f o r d e d a u t h o r i t y over the disbursement of 

g r a n t s and o t h e r forms of federal-government a s s i s t a n c e 

i n t e n d e d f o r the promotion of the h e a l t h , s a f e t y , and g e n e r a l 

w e l f a r e o f c i t i z e n s o f the s t a t e , and i t i s empowered t o 

e x e r c i s e a l l powers n e c e s s a r y and p r o p e r f o r the d i s c h a r g e o f 

i t s d u t i e s , i n c l u d i n g p r o m u l g a t i n g r e a s o n a b l e r u l e s and 

r e g u l a t i o n s . See A l a . Code 1975, §§ 41-9-207, 41-9-211, and 

41-23-1. Among the f e d e r a l - g o v e r n m e n t a s s i s t a n c e programs 

t h a t f a l l w i t h i n ADECA's r e g u l a t o r y a u s p i c e s i s the f e d e r a l 

Low Income Home Energy A s s i s t a n c e Program ("LIHEAP"), under 
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which the S e c r e t a r y o f H e a l t h and Human S e r v i c e s i s a u t h o r i z e d 

t o make g r a n t s t o s t a t e s t o a s s i s t low-income households i n 

making payments f o r home-energy consumption. See A l a . Admin. 

Code (ADECA), r . 305-5-2-.01 e t seq., and 42 U.S.C. § 8621 e t 

seq. F u r t h e r , ADECA i s r e q u i r e d by s t a t u t e and r u l e t o 

" c o o r d i n a t e i t s a c t i v i t i e s " under LIHEAP " w i t h s i m i l a r and 

r e l a t e d programs a d m i n i s t e r e d by the f e d e r a l government," such 

as those programs t h a t had p r e v i o u s l y been a d m i n i s t e r e d under 

the f e d e r a l Economic O p p o r t u n i t y A c t of 1964 (Pub. L. No. 88¬

452, 78 S t a t . 508) b e f o r e i t s 1981 r e p e a l . A l a . Admin. Code 

(ADECA), r . 305-5-2-.05; 42 U.S.C. § 8 6 2 4 ( b ) ( 4 ) . 

CSP i s what i s known as a "community a c t i o n agency"; i t 

s e r v e s s i x west Alabama c o u n t i e s : B i b b , F a y e t t e , Greene, H a l e , 

Lamar, and T u s c a l o o s a . As the U n i t e d S t a t e s Court of Appeals 

f o r the Tenth C i r c u i t n o ted i n Gilm o r e v. S a l t Lake C i t y  

Community A c t i o n Program, 710 F.2d 632 (10th C i r . 1983), 

" [ t ] h e concept o f the community a c t i o n agency o r i g i n a t e d i n 

T i t l e I I o f the Economic O p p o r t u n i t y A c t of 1964." 710 F.2d 

at 633. S e c t i o n 202(a) o f t h a t A c t (Pub. L. No. 88-452, 78 

S t a t . 508) d e f i n e d "community a c t i o n program" as a program 

t h a t , among o t h e r t h i n g s , " m o b i l i z e s and u t i l i z e s r e s o u r c e s , 
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p u b l i c or p r i v a t e , of any urban or r u r a l , or combined urban 

and r u r a l g e o g r a p h i c a l area ... i n an a t t a c k on p o v e r t y " and 

" i s conducted, a d m i n i s t e r e d , or c o o r d i n a t e d by a p u b l i c or 

p r i v a t e n o n p r o f i t agency." 78 S t a t . a t 516. A l t h o u g h 

Congress i n i t i a l l y l e f t open the i s s u e o f governance of such 

programs, i n 1967 i t amended the Economic O p p o r t u n i t y A c t o f 

1964 t o r e q u i r e p r i v a t e n o n p r o f i t a g e n c i e s a c t i n g as community 

a c t i o n a g e n c i e s — t h a t i s , a d m i n i s t e r i n g community a c t i o n 

programs — t o have a t r i p a r t i t e " g o v e r n i n g board," c o n s i s t i n g 

o f not more than 51 members, of members taken from t h r e e 

c l a s s e s : l o c a l p o l i t i c a l o f f i c i a l s ; r e p r e s e n t a t i v e s of the 

poor i n the ar e a s e r v e d ; and o f f i c i a l s of b u s i n e s s , l a b o r , 

r e l i g i o u s , and o t h e r major c o m m u n i t y - i n t e r e s t groups. Pub. L. 

No. 90-222, § 211(b), 81 S t a t . 672, 693. S p e c i f i c a l l y , 

Congress r e q u i r e d t h a t " o n e - t h i r d of the members o f the board 

[be] p u b l i c o f f i c i a l s , i n c l u d i n g the c h i e f e l e c t e d o f f i c i a l or  

o f f i c i a l s , or t h e i r r e p r e s e n t a t i v e s , u n l e s s the number of such 

o f f i c i a l s r e a s o n a b l y a v a i l a b l e or w i l l i n g t o se r v e [was] l e s s 

than o n e - t h i r d of the membership of the board." I d . (emphasis 

added). 
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In 1972, Congress amended the p r o v i s i o n s of the Economic 

O p p o r t u n i t y A c t p e r t a i n i n g t o governance of community a c t i o n 

a g e n c i e s so as t o r e q u i r e t h a t o n e - t h i r d of the members of the 

t r i p a r t i t e b o a r d be e l e c t e d p u b l i c o f f i c i a l s and t o a l l o w 

a p p o i n t e d p u b l i c o f f i c i a l s t o f u l f i l l the o n e - t h i r d 

r e quirement i f an i n s u f f i c i e n t number of e l e c t e d o f f i c i a l s was 

a v a i l a b l e and w i l l i n g t o s e r v e ; t h a t amendment dropped the 

f e d e r a l r e q u i r e m e n t t h a t " c h i e f e l e c t e d o f f i c i a l s " e i t h e r 

s e r v e or be r e p r e s e n t e d . Pub. L. No. 92-424, § 7, 86 S t a t . 

688, 690. L a t e r , many p r o v i s i o n s o f the Economic O p p o r t u n i t y 

A c t were r e p e a l e d by the Community S e r v i c e s B l o c k Grant 

("CSBG") A c t of 1981, Pub. L. No. 97-35, 95 S t a t . 357, which 

s h i f t e d the g e n e r a l r e s p o n s i b i l i t y f o r r u n n i n g a number of 

a n t i p o v e r t y programs from the f e d e r a l government t o the s t a t e s 

i n the manner e x p l a i n e d by the U n i t e d S t a t e s D i s t r i c t C ourt 

f o r the M i d d l e D i s t r i c t of N o r t h C a r o l i n a i n G u i l f o r d County  

Community A c t i o n Program, In c . v. W i l s o n , 348 F. Supp. 2d 548, 

552 (M.D.N.C. 2004): 

"Subsequently [ i . e . , a f t e r enactment of the CSBG 
A c t ] , funds t o reduce p o v e r t y were a l l o c a t e d t o the 
S t a t e s through b l o c k g r a n t s . The S t a t e s would then 
channel the f u n d i n g t o e l i g i b l e e n t i t i e s , g e n e r a l l y 
n o n - p r o f i t community a c t i o n a g e n c i e s , t h a t 
s p e c i a l i z e d i n p o v e r t y r e d u c t i o n . [42 U.S.C. 
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§ 9901.] In t u r n , those a g e n c i e s p r o v i d e d f u n d i n g 
t o i n d i v i d u a l s and t o programs d e s i g n a t e d t o reduce 
p o v e r t y . " 

A l t h o u g h t he CSBG A c t , as i n i t i a l l y e n acted, d i d not 

d i s t u r b p r e v i o u s C o n g r e s s i o n a l enactments p e r t a i n i n g t o the 

governance o f community a c t i o n a g e n c i e s , language was added t o 

the CSBG A c t i n 1994 p r o v i d i n g f o r s e l e c t i o n o f the board "by 

the community a c t i o n agency." Pub. L. No. 103-252, § 

2 0 2 ( c ) ( 5 ) , 108 S t a t . 623, 652. F u r t h e r , the CSBG A c t was 

g e n e r a l l y r e v i s e d i n 1998 so as t o p r o v i d e , as i t does a t the 

time of t h i s o p i n i o n , (a) t h a t the members of the board o f a 

p r i v a t e , n o n p r o f i t e n t i t y a d m i n i s t e r i n g c o m m unity-services 

b l o c k g r a n t s " s h a l l be s e l e c t e d by the e n t i t y , " but (b) t h a t 

t h a t b o a r d s h a l l be composed so as t o a s s u r e t h a t o n e - t h i r d o f 

i t s members are e i t h e r e l e c t e d p u b l i c o f f i c i a l s h o l d i n g o f f i c e 

on the date of s e l e c t i o n or t h e i r r e p r e s e n t a t i v e s (or a r e 

a p p o i n t i v e p u b l i c o f f i c i a l s or t h e i r r e p r e s e n t a t i v e s i f t h e r e 

i s an i n s u f f i c i e n t number of a v a i l a b l e and w i l l i n g e l e c t e d 

p u b l i c o f f i c i a l s ) . Pub. L. No. 105-285, § 201(a)(2) (now 

c o d i f i e d a t 42 U.S.C. § 9 9 1 0 ( a ) ( 2 ) ) . For purposes of t h i s 

o p i n i o n , we w i l l h e r e i n a f t e r r e f e r t o 42 U.S.C. § 9910(a)(2) 

as "the f e d e r a l s t a t u t e " f o r c l a r i t y . 
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In 1982, i n response t o Congress's enactment of the CSBG 

A c t , the Alabama L e g i s l a t u r e e n a c t e d A c t No. 82-494, A l a . A c t s 

1982, now c o d i f i e d a t A l a . Code 1975, § 11-96-1 e t seq., which 

p r o v i d e d t h a t 95% of a l l moneys r e c e i v e d from the f e d e r a l 

government through the CSBG A c t " s h a l l be a p p r o p r i a t e d t o 

community a c t i o n a g e n c i e s . " A l a . Code 1975, § 11-96-1. A c t 

No. 82-494 f u r t h e r c o n t a i n e d a d e f i n i t i o n o f "community a c t i o n 

agency" t h a t i n c l u d e d " p r i v a t e n o n p r o f i t a g e n c [ i e s ] ... 

d e s i g n a t e d as ... ' e l i g i b l e e n t i t [ i e s ] ' " under the CSBG A c t . 

A l a . Code 1975, § 11-96-3(a). F i n a l l y , and most p e r t i n e n t f o r 

the purposes of t h i s case, the Alabama L e g i s l a t u r e p r o v i d e d as 

f o l l o w s : 

"Each community a c t i o n agency s h a l l a d m i n i s t e r i t s 
programs through a g o v e r n i n g board c o n s i s t i n g of 15 
t o 51 members. 

"(1) O n e - t h i r d of the members of the 
b oard s h a l l be e l e c t e d or a p p o i n t e d p u b l i c 
o f f i c i a l s , c u r r e n t l y h o l d i n g o f f i c e or 
t h e i r r e p r e s e n t a t i v e s . These members s h a l l  
be d e s i g n a t e d or approved by the c h i e f  
e l e c t e d l o c a l government o f f i c i a l or  
o f f i c i a l s of the j u r i s d i c t i o n which they  
r e p r e s e n t . 

"(2) At l e a s t o n e - t h i r d o f the members 
s h a l l be persons chosen i n accordance w i t h 
d e m o c r a t i c s e l e c t i o n p r o c e d u r e s adequate t o 
a s s u r e t h a t t h e y are r e p r e s e n t a t i v e of the 
poor i n the a r e a s e r v e d by the agency. 
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"(3) The o t h e r members s h a l l be 
o f f i c i a l s or members o f b u s i n e s s , i n d u s t r y , 
l a b o r , r e l i g i o u s , w e l f a r e , e d u c a t i o n , 
h o u s i n g , or o t h e r major groups and 
i n t e r e s t s i n the community. Each member o f 
the board s e l e c t e d t o r e p r e s e n t a s p e c i f i c 
g e o g r a p h i c a r e a w i t h i n an a p p o i n t e d 
community must r e s i d e i n the ar e a 
r e p r e s e n t e d . 

"Procedures f o r s e l e c t i o n of bo a r d members s h a l l 
be s u b m i t t e d t o county commissions w i t h i n the 
community a c t i o n agency s e r v i c e a r e a f o r t h e i r 
r e v i e w . T h i s procedure may be s e t out i n the bylaws 
g o v e r n i n g the community a c t i o n agency." 

A l a . Code 1975, § 11-96-3(b) (emphasis added). For purposes 

of t h i s o p i n i o n , we w i l l h e r e i n a f t e r r e f e r t o § 11-96-3(b) as 

"the s t a t e s t a t u t e " f o r c l a r i t y . 

In March 2006, ADECA's d i r e c t o r n o t i f i e d the chairman of 

CSP's bo a r d t h a t ADECA had r e c e i v e d " s e v e r a l c o m p l a i n t s 

c o n c e r n i n g the p r o v i s i o n of s e r v i c e s by [CSP] t o Hale County," 

i n c l u d i n g c o m p l a i n t s o f " i n a c c e s s i b i l i t y of s e r v i c e s " and 

" l a c k of r e p r e s e n t a t i o n on the Board." The d i r e c t o r of ADECA 

noted t h a t CSP's s o l e o f f i c e i n Hale County a t t h a t time was 

not i n Greensboro but i n S a w y e r v i l l e , a l o c a t i o n a p p r o x i m a t e l y 

15 t o 20 m i l e s away from Greensboro t h a t , ADECA's d i r e c t o r 

contended, was " i n a c c e s s i b l e f o r many people because o f 

t r a n s p o r t a t i o n i s s u e s . " ADECA's d i r e c t o r f u r t h e r n oted t h a t , 
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a t t he tim e , CSP's t r i p a r t i t e b o a r d c o n s i s t e d of a t o t a l 15 

members and t h a t i t s 5 p u b l i c o f f i c i a l s c o n s i s t e d of 3 from 

T u s c a l o o s a County, 1 from Greene County, and 1 from Lamar 

County. ADECA's d i r e c t o r suggested t h a t CSP s h o u l d i n c r e a s e 

i t s b o a r d membership t o 18 people " i n o r d e r f o r each County t o 

have a p u b l i c s e c t o r member approved by the l o c a l j u r i s d i c t i o n 

each r e p r e s e n t s . " In p e r t i n e n t p a r t , t he l e t t e r d i r e c t e d 

t h a t CSP " e s t a b l i s h and have o p e r a t i o n a l an o f f i c e i n 

Greensboro" w i t h i n 60 days and t h a t CSP's board "be r e v i s e d " 

w i t h i n 6 months "so as t o be i n compliance w i t h , " among o t h e r 

t h i n g s , " s t a t e and f e d e r a l s t a t u t e s . " 

In May 2006, the d i r e c t o r of ADECA i n d i c a t e d t h a t because 

CSP had not responded t o ADECA c o n c e r n i n g the March 2006 

l e t t e r , ADECA would i n i t i a t e a p r o c e s s t o s e l e c t an a l t e r n a t e 

agency t o a d m i n i s t e r LIHEAP funds i n Hale County " i n o r d e r t o 

ensure t h a t the low-income households i n Hale County r e c e i v e 

LIHEAP ... s e r v i c e s . " A f t e r ADECA r e c e i v e d a l e t t e r from the 

chairman o f CSP's bo a r d t h a t i n d i c a t e d t h a t a response from 

CSP had been sent t o ADECA but had been o v e r l o o k e d , ADECA's 

a c t i n g d i r e c t o r a t t e n d e d an August 2006 meeting of t h a t b o a r d 

and, i n a f o l l o w - u p l e t t e r , a g a i n r e i t e r a t e d the importance 
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t h a t CSP open an o f f i c e i n Greensboro and suggested t h a t i f 

Hale County's p r o b a t e judge (who s e r v e s as the c h a i r o f the 

Hale County Commission ex o f f i c i o , see A l a . Code 1975, § 11-3-

1 ( c ) ) , who was i n a t t e n d a n c e , were s e l e c t e d t o CSP's board, 

t h a t "would be a good s t a r t t o h a v i n g a l l s i x of [CSP's] 

c o u n t i e s r e p r e s e n t e d . " CSP a p p a r e n t l y f a i l e d t o a c t i n 

accordance w i t h t h a t l e t t e r , and i n November 2006 ADECA's 

a s s i s t a n t d i r e c t o r n o t i f i e d CSP t h a t i f the f a i l u r e o f CSP's 

board t o have a Hale County member and of CSP t o have a 

Greensboro o f f i c e were not remedied i n 15 days, LIHEAP funds 

would be t r a n s f e r r e d t o another Hale County e n t i t y . In 

response, CSP's e x e c u t i v e d i r e c t o r s u b m i t t e d a l e t t e r l a t e r 

t h a t month i n which she r e q u e s t e d t h a t ADECA h o l d an 

a d m i n i s t r a t i v e h e a r i n g p u r s u a n t t o i t s June 13, 2006, guidance 

l e t t e r r e g a r d i n g g r i e v a n c e s . 

The h e a r i n g r e q u e s t e d by CSP was o r i g i n a l l y s c h e d u l e d f o r 

F e b r u a r y 2007, but was i t c o n t i n u e d a t CSP's r e q u e s t . B e f o r e 

t h a t h e a r i n g was h e l d , CSP's e x e c u t i v e d i r e c t o r n o t i f i e d 

ADECA's d i r e c t o r t h a t CSP took the p o s i t i o n (a) t h a t Hale 

County a c t u a l l y was r e p r e s e n t e d on i t s board because one of 

i t s " r e p r e s e n t a t i v e o f the poor" members was a Hale County 
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r e s i d e n t ; (b) t h a t t h e r e was no b i n d i n g r equirement t h a t the 

c h i e f e l e c t e d o f f i c i a l o f Hale County be r e p r e s e n t e d on the 

b oard of CSP; and (c) t h a t CSP had conducted " o u t r e a c h " 

e f f o r t s i n Greensboro w h i l e m a i n t a i n i n g i t s o f f i c e i n 

S a w y e r v i l l e . In November 2007, ADECA's g e n e r a l c o u n s e l 

n o t i f i e d CSP's a t t o r n e y t h a t ADECA i n t e n d e d t o d e s i g n a t e CSP 

as a " h i g h - r i s k " agency 1 u n l e s s CSP p r o v i d e d e v i d e n c e t h a t i t 

had opened an o f f i c e i n Greensboro and t h a t i t had p l a c e d the 

c h a i r o f the Hale County Commission on i t s board. In 

response, CSP r e i t e r a t e d i t s r e q u e s t f o r an a d m i n i s t r a t i v e 

h e a r i n g . In subsequent correspondence, CSP's a t t o r n e y 

advanced the c o n t e n t i o n t h a t the s t a t e s t a t u t e , t o the e x t e n t 

t h a t i t a p p l i e d t o the c o m p o s i t i o n of a community a c t i o n 

agency's board, was pre-empted by the p r o v i s i o n s of the 

f e d e r a l s t a t u t e mandating t h a t the p e r t i n e n t e n t i t y s e l e c t i t s 

board, and a d v i s e d t h a t a s t a t e s e n a t o r whose d i s t r i c t 

i n c l u d e d p a r t of Hale County had been a p p o i n t e d as one o f 

CSP's p u b l i c - o f f i c i a l d i r e c t o r s . 

1 A c c o r d i n g t o a subsequent l e t t e r from ADECA's g e n e r a l 
c o u n s e l , the " h i g h - r i s k " d e s i g n a t i o n " r e q u i r e s t h a t [a g r a n t 
r e c i p i e n t ] submit documentation of e x p e n d i t u r e s and i s then 
r e i m b u r s e d r a t h e r than r e c e i v i n g advance payments." 
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ADECA a p p o i n t e d a h e a r i n g o f f i c e r t o hear the m a t t e r , and 

a h e a r i n g was h e l d on June 23, 2008, c o n c e r n i n g the 

p r e l i m i n a r y d e t e r m i n a t i o n by ADECA t o t e r m i n a t e CSP's LIHEAP 

f u n d i n g as t o Hale County. D u r i n g and a f t e r the h e a r i n g , CSP 

took the p o s i t i o n (a) t h a t the s t a t e s t a t u t e was preempted by 

the f e d e r a l s t a t u t e so as t o o b v i a t e any need t o p l a c e the 

chairman o f the Hale County Commission or h i s desig n e e on 

CSP's board, (b) t h a t CSP had c o m p l i e d w i t h ADECA's d i r e c t i v e s 

t o e s t a b l i s h an o f f i c e i n Greensboro, and (c) t h a t the " h i g h -

r i s k " d e s i g n a t i o n was w i t h o u t a v a l i d b a s i s and s h o u l d be 

removed. 

On September 30, 2008, the h e a r i n g o f f i c e r i s s u e d a 

document e n t i t l e d " A d m i n i s t r a t i v e F a c t u a l F i n d i n g s and 

C o n c l u s i o n s of Law." In t h a t document, the h e a r i n g o f f i c e r 

i d e n t i f i e d two p e r t i n e n t i s s u e s t o be r e s o l v e d : "CSP[']s 

non-compliance w i t h [the s t a t e s t a t u t e ] as t h a t s t a t u t e 

a p p l i e s t o CSP's s e l e c t i o n [of] i t s board members and (2) 

CSP[']s a c c e s s i b i l i t y w i t h i n Hale County from an o f f i c e 

l o c a t i o n i n Greensboro, Alabama." A f t e r a n a l y z i n g the f e d e r a l 

s t a t u t e , t he s t a t e s t a t u t e , and r e g u l a t o r y guidance from the 

U n i t e d S t a t e s Department of H e a l t h and Human S e r v i c e s 
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r e g a r d i n g t r i p a r t i t e boards, the h e a r i n g o f f i c e r c o n c l u d e d 

t h a t CSP had " c o n t i n u o u s l y been i n non-compliance w i t h " the 

s t a t e s t a t u t e , which the h e a r i n g o f f i c e r d e t ermined not t o be 

preempted. As t o the i s s u e of a Greensboro o f f i c e , the 

h e a r i n g o f f i c e r n o ted t h a t CSP had adduced e v i d e n c e " t h a t i t 

ha[d] l e a s e d space i n a Greensboro church ... under a w r i t t e n 

l e a s e [ ] and t h a t i t conduct[ed] b u s i n e s s a t [ t h a t ] l o c a t i o n on 

Tuesday and Thursday of each week from 9:00 [a.m.] u n t i l 2:00 

[p.m.]," a l b e i t w i t h a t e l e p h o n e - d i r e c t o r y l i s t i n g t h a t was i n 

the s o l e name of the l e s s o r c hurch. However, the h e a r i n g 

o f f i c e r d i d not i s s u e a d e f i n i t i v e d e c i s i o n as t o the 

s u f f i c i e n c y o f CSP's e f f o r t s t o o b t a i n a Greensboro o f f i c e i n 

response t o ADECA's d i r e c t i v e s , i n s t e a d o p i n i n g t h a t 

"[w]hether [CSP's] response i s adequate i n l i g h t of the needs 

of the Hale County c i t i z e n s s e e k i n g a c c e s s t o t h e s e s e r v i c e s 

i s not d e t e r m i n a b l e from the r e c o r d p r e s e n t e d by the p a r t i e s , 

and i s an a d m i n i s t r a t i v e o v e r s i g h t d e c i s i o n t h a t must be made  

by ADECA a f t e r f u r t h e r r e v i e w of the r e l e v a n t f a c t s and 

c i r c u m s t a n c e s " (emphasis added). No r u l i n g was i s s u e d on 

whether ADECA had a c t e d o u t s i d e i t s d i s c r e t i o n i n d e s i g n a t i n g 

CSP as a " h i g h - r i s k " agency. 
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N o t w i t h s t a n d i n g those o m i s s i o n s , CSP f i l e d a n o t i c e of 

ap p e a l w i t h ADECA's d i r e c t o r and f i l e d an a c t i o n s e e k i n g 

j u d i c i a l r e v i e w i n the c i r c u i t c o u r t , a s s e r t i n g a r i g h t t o 

re v i e w under A l a . Code 1975, § 41-22-20, a p o r t i o n of the 

Alabama A d m i n i s t r a t i v e Procedure A c t ("AAPA"). In i t s 

c o m p l a i n t , CSP c h a l l e n g e d the h e a r i n g o f f i c e r ' s d e t e r m i n a t i o n 

r e g a r d i n g i t s f e d e r a l preemption argument and complained t h a t 

the h e a r i n g o f f i c e r had " f a i l e d t o address whether or not i t 

was a p p r o p r i a t e f o r ADECA t o keep CSP on ' h i g h - r i s k , ' and 

f a i l e d t o a d e q u a t e l y address whether or not CSP's presence i n 

Hale County was s u f f i c i e n t . " CSP r e q u e s t e d , among o t h e r 

t h i n g s , t h a t the c i r c u i t c o u r t assume j u r i s d i c t i o n and g r a n t 

r e l i e f t o CSP, i n c l u d i n g d i r e c t i n g t h a t t he " h i g h - r i s k " 

d e s i g n a t i o n be removed and o r d e r i n g t h a t CSP's a d m i n i s t r a t i o n 

o f the LIHEAP program be r e s t o r e d . Perhaps i n r e c o g n i t i o n o f 

the q u e s t i o n a b l e f i n a l i t y o f the d e c i s i o n as t o which i t had 

sought r e v i e w , CSP's subsequent memorandum o f i s s u e s p r e s e n t e d 

c i t e d A l a . Code 1975, § 4 1 - 2 2 - 2 0 ( f ) , f o r the p r o p o s i t i o n t h a t 

the " f a i l u r e of an agency t o submit a f i n a l d e c i s i o n i n 

w r i t i n g does not p r e v e n t an a g g r i e v e d p a r t y from s e e k i n g 

j u d i c i a l r e v i e w . " On A p r i l 2, 2009, the c i r c u i t c o u r t e n t e r e d 
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a judgment i n which t h a t c o u r t p u r p o r t e d t o h o l d t h a t the 

s t a t e s t a t u t e was preempted by the f e d e r a l s t a t u t e , t h a t ADECA 

had no a u t h o r i t y t o d i s c o n t i n u e LIHEAP f u n d i n g as t o Hale 

County, and t h a t ADECA had a c t e d o u t s i d e i t s d i s c r e t i o n i n 

deeming CSP t o be " h i g h r i s k . " From t h a t judgment, ADECA 

appe a l e d t o t h i s c o u r t . 

The s u b s t a n t i v e i s s u e s p r e s e n t e d by the p a r t i e s i n t h e i r 

e x c e l l e n t a p p e l l a t e b r i e f s are by no means uni m p o r t a n t or 

i n s u b s t a n t i a l , as the p r o c e d u r a l h i s t o r y we have s e t f o r t h 

might i n d i c a t e . However, we r e g r e t t h a t we are not i n a 

p o s i t i o n t o address those i s s u e s . R a t h e r , our re v i e w of the 

r e c o r d c o n v i n c e s us t h a t the appea l i s due t o be d i s m i s s e d , ex  

mero motu, because the c i r c u i t c o u r t never a c q u i r e d s u b j e c t -

m a t t e r j u r i s d i c t i o n . See S i n g l e t o n v. Graham, 716 So. 2d 224, 

225-26 ( A l a . C i v . App. 1998) ( n o t i n g t h a t a c i r c u i t c o u r t ' s 

l a c k of s u b j e c t - m a t t e r j u r i s d i c t i o n f o l l o w s an appea l t o t h i s 

c o u r t and w a r r a n t s d i s m i s s a l upon d i s c o v e r y of the 

j u r i s d i c t i o n a l d e f e c t i n the r e c o r d on a p p e a l ) ; see a l s o  

E i t z e n v. M e d i c a l L i c e n s u r e Comm'n of Alabama, 709 So. 2d 

1239, 1240 ( A l a . C i v . App. 1998) ( d i s m i s s i n g a p p e a l from 

c i r c u i t c o u r t ' s judgment a f f i r m i n g f i n a l d e c i s i o n of 
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a d m i n i s t r a t i v e agency because r e c o r d r e v e a l e d t h a t the c i r c u i t 

c o u r t ' s j u r i s d i c t i o n t o r e v i e w the d e c i s i o n had not p r o p e r l y 

a t t a c h e d ) . 

S e c t i o n 41-22-20(a), A l a . Code 1975, a p o r t i o n of the 

AAPA, p r o v i d e s t h a t a person who has exhausted a l l 

a d m i n i s t r a t i v e remedies a v a i l a b l e w i t h i n a s t a t e agency "and 

who i s a g g r i e v e d by a f i n a l d e c i s i o n i n a c o n t e s t e d case" i s 

e n t i t l e d t o j u d i c i a l r e v i e w under the AAPA (emphasis added). 

"A ' f i n a l d e c i s i o n ' i s one t h a t g a r n e r s the support o f 'a 

m a j o r i t y o f the o f f i c i a l s who a r e t o render the f i n a l o r d e r . ' " 

Ex p a r t e Worley, [Ms. 1070543, December 30, 2009] So. 3d 

, ( A l a . 2009) ( q u o t i n g § 41-22-15, A l a . Code 1975, a 

p o r t i o n of the AAPA). Here, a l t h o u g h the AAPA p r o v i d e s f o r 

the r e n d i t i o n of a " f i n a l o r d e r i n a p r o c e e d i n g " w i t h i n 30 

days " [ a ] f t e r a recommended o r d e r , or f i n d i n g s and c o n c l u s i o n s 

are s u b m i t t e d t o the agency and m a i l e d t o a l l p a r t i e s , i f the 

h e a r i n g i s conducted by a h e a r i n g o f f i c e r , " A l a . Code 1975, 

§ 41-22-16(a), the r e c o r d i n t h i s case c o n t a i n s no i n d i c a t i o n 

t h a t the d i r e c t o r o f ADECA or any a u t h o r i z e d s u b o r d i n a t e 

o f f i c i a l a t ADECA a c t e d i n any way upon the h e a r i n g o f f i c e r ' s 

" a d m i n i s t r a t i v e F a c t u a l F i n d i n g s and C o n c l u s i o n s o f Law." 
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That o m i s s i o n i s e s p e c i a l l y n o t a b l e i n l i g h t of t h a t 

document's s i l e n c e r e g a r d i n g whether CSP's " h i g h - r i s k " 

c l a s s i f i c a t i o n was p r o p e r and t h a t document's e x p r e s s n o t a t i o n 

t h a t whether CSP s h o u l d be deemed i n compliance w i t h ADECA's 

d i r e c t i v e t o open an o f f i c e i n Greensboro was "not 

d e t e r m i n a b l e from the r e c o r d p r e s e n t e d by the p a r t i e s " and was 

"an a d m i n i s t r a t i v e o v e r s i g h t d e c i s i o n t h a t must be made by 

ADECA a f t e r f u r t h e r r e v i e w of the r e l e v a n t f a c t s and 

c i r c u m s t a n c e s . " Thus, the h e a r i n g o f f i c e r ' s document 

c o n t a i n i n g h i s f i n d i n g s of f a c t and c o n c l u s i o n s o f law was not 

a f i n a l o r d e r because t h a t document p l a i n l y " l e a v e s the e x a c t 

n a t u r e or e x t e n t of [CSP's] l i a b i l i t y ' f o r a l a t e r 

d e t e r m i n a t i o n [by ADECA] based on u n c e r t a i n c o n d i t i o n s , ' " 

r a t h e r than " c o n c l u s i v e l y a d j u d i c a t [ i n g ] a l l c l a i m s and 

l e a v [ i n g ] n o t h i n g f u r t h e r t o be done." Ipsco S t e e l , I n c . v.  

Alabama Dep't of E n v t l . Mgmt., 850 So. 2d 344, 347-48 ( A l a . 

C i v . App. 2002) ( q u o t i n g F o r d Motor Co. V. T u n n e l l , 641 So. 

2d. 1238, 1240 ( A l a . 1994)). 

Thus, attempted a p p e a l s from mere p r e l i m i n a r y f i n d i n g s 

w i l l g e n e r a l l y not s upport j u d i c i a l - r e v i e w p r o c e e d i n g s under 

the AAPA. See Gibbons v. S t a t e E t h i c s Comm'n, 827 So. 2d 801, 
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803-04 ( A l a . C i v . App. 2001). The s o l e e x c e p t i o n i s p r o v i d e d 

f o r i n the second sentence of § 41-22-20 (a) : a p r e l i m i n a r y 

agency r u l i n g i s i m m e d i a t e l y r e v i e w a b l e " i f r e v i e w of the 

f i n a l agency d e c i s i o n would not p r o v i d e an adequate remedy." 

There i s no i n d i c a t i o n i n t h i s r e c o r d or i n the p a r t i e s ' 

s u b m i s s i o n s t h a t j u d i c i a l r e v i e w of a f i n a l d e c i s i o n of ADECA 

would not a f f o r d complete r e l i e f . S i m i l a r l y , we note, but 

r e j e c t , CSP's attempted i n v o c a t i o n o f § 41-22-20(f) as a b a s i s 

f o r the c i r c u i t c o u r t ' s j u r i s d i c t i o n : t h a t s t a t u t e s i m p l y 

s t a t e s t h a t agency d e l a y i n r e a c h i n g a f i n a l d e c i s i o n " s h a l l 

be j u s t i f i c a t i o n f o r [an a g g r i e v e d p a r t y ] t o seek a c o u r t 

o r d e r c o m p e l l i n g a c t i o n by the agency" (emphasis added) — a 

r e f e r e n c e t o the power of a c i r c u i t c o u r t t o o r d e r an agency 

t o i s s u e a f i n a l d e c i s i o n r a t h e r than any power on the p a r t of 

t h a t c o u r t t o hyp o t h e c a t e a f i n a l d e c i s i o n on the agency's 

b e h a l f . 

We conclude t h a t the c i r c u i t c o u r t was w i t h o u t 

j u r i s d i c t i o n t o e n t e r any judgment on the m e r i t s o f the 

p e t i t i o n f o r j u d i c i a l r e v i e w f i l e d by CSP i n t h a t c o u r t . We 

t h e r e f o r e d i s m i s s ADECA's appea l t o t h i s c o u r t from the 

c i r c u i t c o u r t ' s judgment and i n s t r u c t the c i r c u i t c o u r t t o 
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d i s m i s s CSP's j u d i c i a l - r e v i e w a c t i o n so t h a t a f i n a l d e c i s i o n 

may be r e n d e r e d by ADECA.2 In d o i n g so, we e x p r e s s l y d i s c l a i m 

any i n d i c a t i o n o f t h i s c o u r t ' s views r e g a r d i n g the r e l a t i v e 

s u b s t a n t i v e m e r i t s of the p o s i t i o n s assumed by ADECA and CSP 

d u r i n g t h e i r d i s p u t e . 

APPEAL DISMISSED WITH INSTRUCTIONS TO THE CIRCUIT COURT. 

Thompson, P.J., and Thomas and Moore, J J . , concur. 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

2We note t h a t ADECA w i l l , i n r e a c h i n g i t s f i n a l d e c i s i o n , 
have the d i s c r e t i o n t o c o n s i d e r , among o t h e r i s s u e s , whether 
any a c t i o n s t a k e n by CSP d u r i n g the pendency of the j u d i c i a l -
r e v i e w p r o c e e d i n g s towards e s t a b l i s h i n g a Greensboro o f f i c e 
have re n d e r e d t h a t i s s u e moot. Cf. A l a . Code 1975, § 41-22-
2 0 ( i ) ( r e g a r d i n g the power o f a g e n c i e s t o modify t h e i r 
f i n d i n g s and d e c i s i o n s by reason o f a d d i t i o n a l e v i d e n c e ) . 
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