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v. 

Cathy Wyatt Hatley 

Appeal from St. C l a i r C i r c u i t Court 
(DR-07-900005) 

PITTMAN, Judge. 

J e s s e H a t l e y , J r . , ("the husband") a p p e a l s f r o m a 

judgment d i v o r c i n g h i m f r o m C a t h y Wyatt H a t l e y ("the w i f e " ) 

t h a t , among o t h e r t h i n g s , awarded h e r a p o r t i o n o f t h e f u n d s 

i n t h e hus b a n d ' s r e t i r e m e n t a c c o u n t , awarded h e r p e r i o d i c 
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a l i m o n y , and d i v i d e d t h e m a r i t a l p r o p e r t y b e tween t h e p a r t i e s . 

We r e v e r s e and remand. 

The p a r t i e s were m a r r i e d i n 2 0 0 0 ; however, t h e e v i d e n c e 

was u n d i s p u t e d t h a t t h e p a r t i e s had l i v e d t o g e t h e r f o r a t 

l e a s t 1 0 y e a r s b e f o r e h o l d i n g a ceremony. The p a r t i e s had no 

c h i l d r e n t o g e t h e r . On M a r c h 22, 2007, t h e h u s b a n d f i l e d a 

c o m p l a i n t i n t h e S t . C l a i r C i r c u i t C o u r t s e e k i n g , among o t h e r 

t h i n g s , a d i v o r c e , an e q u i t a b l e d i v i s i o n o f t h e p a r t i e s ' r e a l 

and p e r s o n a l p r o p e r t y , and an e q u i t a b l e a l l o c a t i o n o f t h e 

p a r t i e s ' m a r i t a l d e b t s . S u b s e q u e n t l y , t h e w i f e f i l e d an 

a nswer, a c o u n t e r c l a i m s e e k i n g a d i v o r c e , and a r e q u e s t f o r 

p e n d e n t e l i t e a l i m o n y . D u r i n g t h e p e n d e n c y o f t h e d i v o r c e 

p r o c e e d i n g s , t h e t r i a l c o u r t e n t e r e d s e v e r a l o r d e r s t h a t 

a l l o w e d t h e p a r t i e s t o l i v e i n t h e m a r i t a l r e s i d e n c e and t o 

s h a r e t h e common a r e a s , t h a t i n s t r u c t e d t h e h u s b a n d t o pay $ 7 5 

i n w e e k l y t e m p o r a r y a l i m o n y t o t h e w i f e , t h a t e n j o i n e d t h e 

p a r t i e s f r o m d i s p o s i n g o f any m a r i t a l p r o p e r t y o r a s s e t s 

b e f o r e t r i a l , and t h a t i n s t r u c t e d t h e h u s b a n d t o pay a l l d e b t s 

and e x p e n s e s a s s o c i a t e d w i t h t h e m a r i t a l r e s i d e n c e u n t i l 

t r i a l . 
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On F e b r u a r y 2, 2009, t h e t r i a l c o u r t c o n d u c t e d an o r e 

t e n u s p r o c e e d i n g ; o n l y t h e h u s b a n d and t h e w i f e t e s t i f i e d . 

The t e s t i m o n y was s p a r s e and f a i r l y a c r i m o n i o u s ; t h e w i f e was 

c a l l e d f i r s t as an a d v e r s e w i t n e s s by t h e h u s b a n d . The 

h u s b a n d t r i e d t o e s t a b l i s h t h a t t h e w i f e had been s e c r e t l y 

s e e i n g a n o t h e r man and t h a t she had p r e v i o u s l y a d m i t t e d t o 

h a v i n g u s i n g " c r a c k " c o c a i n e on two o r t h r e e o c c a s i o n s . On 

t h e o t h e r hand, t h e w i f e e s t a b l i s h e d t h a t t h e h u s b a n d had 

s u b m i t t e d t o i n - p a t i e n t t r e a t m e n t a t B r a d f o r d t o a d d r e s s a 

c o c a i n e h a b i t ; she a l s o a l l e g e d t h a t t h e h u s b a n d had c o m m i t t e d 

a d u l t e r y w i t h t h e d i v o r c e d mother o f one o f h i s s o n ' s f r i e n d s . 

By c a l l i n g t h e w i f e as an a d v e r s e w i t n e s s , t h e h u s b a n d 

a t t e m p t e d t o e s t a b l i s h t h a t t h e w i f e had been e m p l o y e d 

t h r o u g h o u t most o f t h e p a r t i e s ' r e l a t i o n s h i p ; h owever, t h e 

h u s b a n d h i m s e l f t e s t i f i e d t h a t t h e p r e c i p i t a t i n g e v e n t 

i n d u c i n g t h e p a r t i e s t o have a w e d d i n g ceremony was when t h e 

w i f e had s u f f e r e d a s e i z u r e t h a t r e s u l t e d i n t h e l o s s o f h e r 

employment and h e r m e d i c a l i n s u r a n c e . The h u s b a n d s t a t e d t h a t 

t h e o n l y r e a s o n he had m a r r i e d t h e w i f e was t o a l l o w h e r t o 

o b t a i n m e d i c a l - i n s u r a n c e c o v e r a g e t h r o u g h h i s e m p l o y e r ' s p l a n . 

The w i f e t e s t i f i e d t h a t she was t a k i n g numerous m e d i c a t i o n s t o 
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c o n t r o l t h e s e i z u r e s , i n c l u d i n g l e v e t i r a c e t a m ( K e p p r a ) , 

p h e n y t o i n ( D i l a n t i n ) , q u e t i a p i n e ( S e r o q u e l ) , and c l o n a z e p a m 

( K l o n o p i n ) . I n a d d i t i o n , t h e w i f e s t a t e d t h a t she had been 

i n v o l v e d i n a m o t o r - v e h i c l e a c c i d e n t i n J u l y 2007 t h a t had 

t o t a l e d h e r a u t o m o b i l e and t h a t she had n o t been a b l e t o d r i v e 

s i n c e t h a t t i m e . 

The w i f e t e s t i f i e d , and t h e h u s b a n d a g r e e d , t h a t t h e 

h u s b a n d ' s m o t h e r , who s u f f e r e d f r o m p o l i o , had l i v e d w i t h t h e 

p a r t i e s ; u n t i l t h e h u s b a n d ' s mother had d i e d i n 2006, t h e w i f e 

had been h e r m o t h e r - i n - l a w ' s p r i m a r y c a r e g i v e r . The w i f e a l s o 

s t a t e d t h a t , by t h e t i m e o f t r i a l , she had become u n a b l e t o 

work and t h a t e i t h e r a f r i e n d o r h e r mother had been d r i v i n g 

t h e w i f e t o t h e pharmacy, t o m e d i c a l a p p o i n t m e n t s , and t o 

o t h e r a p p o i n t m e n t s . The w i f e t e s t i f i e d t h a t , b e c a u s e she had 

been u n a b l e t o work f o r some t i m e , she had a p p l i e d f o r f e d e r a l 

d i s a b i l i t y b e n e f i t s ; however, she r e q u e s t e d t h a t , u n t i l s u c h 

t i m e as she s u c c e e d e d i n o b t a i n i n g s u c h b e n e f i t s , t h e h u s b a n d 

be o r d e r e d t o pay m o n t h l y m o n e t a r y s u p p o r t t o h e r and t o h e l p 

h e r keep some m e d i c a l - i n s u r a n c e c o v e r a g e . She a l s o a s k e d t h e 

t r i a l c o u r t t o o r d e r t h e s a l e o f t h e m a r i t a l r e s i d e n c e and t o 

d i v i d e t h e p r o c e e d s o f t h e s a l e ; a d d i t i o n a l l y , she r e q u e s t e d 
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t h a t t h e t r i a l c o u r t d i v i d e t h e m a r i t a l p e r s o n a l t y b e t w e e n t h e 

p a r t i e s and t o award h e r a w o r k i n g motor v e h i c l e . 

The t e s t i m o n y e s t a b l i s h e d t h a t t h e h u s b a n d had owned a 

house on G r o v e S t r e e t i n S p r i n g v i l l e t h a t he had s o l d s h o r t l y 

a f t e r t h e p a r t i e s had p u r c h a s e d t h e m a r i t a l r e s i d e n c e on P e a r l 

L a k e R o a d ; t h e h u s b a n d t e s t i f i e d t h a t t h e $ 5 0 , 0 0 0 he had 

r e c e i v e d f o r s e l l i n g t h e G r o v e S t r e e t p r o p e r t y had been 

d e p o s i t e d i n t o an i n v e s t m e n t a c c o u n t a t Compass Bank. The 

h u s b a n d t e s t i f i e d t h a t he had w o r k e d f o r M o t i o n I n d u s t r i e s as 

a h y d r a u l i c s e r v i c e t e c h n i c i a n f o r 30 y e a r s . He s t a t e d t h a t , 

u n t i l t h e end o f 2008 , he had made "a v e r y good l i v i n g " 

e a r n i n g $29 p e r h o u r and t h a t , u n t i l t h e b e g i n n i n g o f 2009, he 

had w o r k e d a t l e a s t 1000 h o u r s o f o v e r t i m e e v e r y y e a r . The 

h u s b a n d t e s t i f i e d t h a t t h e company had s e r i o u s l y r e d u c e d h i s 

work h o u r s so t h a t he was w o r k i n g o n l y 32 h o u r s p e r week a t 

t h e t i m e o f t r i a l . A d d i t i o n a l l y , t h e h u s b a n d s t a t e d t h a t , 

b e c a u s e o f a s t o c k - m a r k e t d e c l i n e , t h e b a l a n c e i n h i s 4 0 1 ( k ) 

r e t i r e m e n t a c c o u n t , t o w h i c h t h e h u s b a n d had c o n t r i b u t e d f o r 

30 y e a r s , was o n l y $139,000. 

The h u s b a n d a l s o t e s t i f i e d t h a t a l t h o u g h t h e p a r t i e s had 

p a i d $350,000 f o r t h e m a r i t a l r e s i d e n c e , t h a t p r o p e r t y was 
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encumbered by two m o r t g a g e l o a n s t o t a l i n g n e a r l y $ 3 0 0 , 0 0 0 ; i n 

a d d i t i o n , he o p i n e d t h a t he c o u l d n o t s e l l t h e house i n t h e 

c u r r e n t m a r k e t f o r more t h a n t h e o u t s t a n d i n g l o a n b a l a n c e s . 

I n a d d i t i o n , t h e h u s b a n d s t a t e d t h a t he had t a k e n a $42,000 

l o a n a g a i n s t h i s 4 0 1 ( k ) r e t i r e m e n t a c c o u n t t o make t h e down 

payment on t h e m a r i t a l r e s i d e n c e i n 2003 and t h a t he was s t i l l 

r e p a y i n g t h a t amount i n $250 m o n t h l y i n s t a l l m e n t s . The 

h u s b a n d s t a t e d t h a t he had i m p r o v e d t h e m a r i t a l p r o p e r t y by 

b u i l d i n g a l a r g e " Q u o n s e t - t y p e " b u i l d i n g (a 3 0 - f o o t by 5 0 - f o o t 

g a r a g e ) i n w h i c h h i s son p e r f o r m e d c a r r e p a i r s ; he s t a t e d t h a t 

he and h i s son had s t o r e d t o o l s t h e r e t h a t he w o u l d l i k e t o 

keep. The h u s b a n d a l s o t e s t i f i e d t h a t he w o u l d l i k e t o keep 

t h e m a r i t a l r e s i d e n c e ; he o p i n e d t h a t t h e m a j o r i t y o f t h e 

f u r n i t u r e i n t h e home c o n s i s t e d o f a n t i q u e s b e q u e a t h e d t o him 

by h i s m other and t h a t he w a n t e d t h o s e i t e m s . The h u s b a n d 

c o n c l u d e d t h a t he had e a r n e d e v e r y t h i n g he owned by h i m s e l f , 

and he o p i n e d t h a t t h e w i f e had n o t c o n t r i b u t e d a n y t h i n g t o 

t h o s e a c q u i s i t i o n s . 

N i n e days a f t e r t h e o r e t e n u s p r o c e e d i n g , t h e t r i a l c o u r t 

e n t e r e d a j u d g m e n t d i v o r c i n g t h e p a r t i e s . I n t h a t j u d g m e n t , 

t h e h u s b a n d was o r d e r e d t o pay $750 i n m o n t h l y p e r i o d i c 

6 



2080745 

a l i m o n y t o t h e w i f e , t o pay o n e - h a l f o f t h e c o s t s o f p r o v i d i n g 

m e d i c a l c o v e r a g e f o r t h e w i f e f o r 18 months f o l l o w i n g t h e 

d i v o r c e , and t o pay $2,500 t o w a r d t h e w i f e ' s a t t o r n e y f e e s . 

I n a d d i t i o n , t h e j u d g m e n t o r d e r e d t h a t t h e m a r i t a l r e s i d e n c e 

be a p p r a i s e d and t h a t e i t h e r p a r t y w o u l d have 90 days t o o f f e r 

t o pay o n e - h a l f o f t h e f a i r - m a r k e t v a l u e o f t h e m a r i t a l 

r e s i d e n c e , l e s s any i n d e b t e d n e s s owed on t h a t p r o p e r t y , t o t h e 

o t h e r ; b a r r i n g s u c h an o f f e r , a f t e r 90 days had e l a p s e d , t h e 

p r o p e r t y was t o be s o l d a t p u b l i c o r p r i v a t e s a l e and t h e 

p r o c e e d s d i v i d e d e q u a l l y , o r , i f t h e p a r t i e s c o u l d n o t a g r e e 

on a s a l e p r i c e , t h e p r o p e r t y w o u l d be a u c t i o n e d t o t h e 

h i g h e s t b i d d e r 180 days f o l l o w i n g t h e j u d g m e n t . The j u d g m e n t 

a l s o awarded e a c h p a r t y h i s o r h e r p e r s o n a l p r o p e r t y and 

d i v i d e d t h e h o u s e h o l d b e l o n g i n g s and m otor v e h i c l e s b e tween 

t h e p a r t i e s . The w i f e was awarded o n e - q u a r t e r o f t h e f u n d s i n 

t h e h u s b a n d ' s 4 0 1 ( k ) r e t i r e m e n t a c c o u n t a t M o t i o n I n d u s t r i e s ; 

t h e h u s b a n d was awarded s o l e p o s s e s s i o n o f an i n h e r i t a n c e f r o m 

h i s m o t h e r t o t a l i n g a p p r o x i m a t e l y $40,000. A d d i t i o n a l l y , 

s p e c i f i e d a c c o u n t s on a l i s t o f c h e c k i n g , s a v i n g s , and 

b r o k e r a g e a c c o u n t s were d i v i d e d e q u a l l y so t h a t e a c h p a r t y was 
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awarded o n e - h a l f o f t h e amount i n e a c h a c c o u n t . The h u s b a n d 

was o r d e r e d t o pay a l l t h e m a r i t a l d e b t s . 

The h u s b a n d f i l e d a p o s t j u d g m e n t m o t i o n i n w h i c h he 

e s s e n t i a l l y c h a l l e n g e d a l l t h e awards o f money and p r o p e r t y t o 

t h e w i f e , c i t i n g t h e r e l a t i v e l y s h o r t d u r a t i o n o f t h e 

m a r r i a g e , h i s a l l e g a t i o n s t h a t t h e w i f e was a t f a u l t f o r t h e 

b r e akdown o f t h e m a r r i a g e , and h i s c o n t e n t i o n t h a t t h e p a r t i e s 

had k e p t s e p a r a t e f i n a n c e s t h r o u g h o u t t h e m a r r i a g e . T h a t 

m o t i o n was d e n i e d , and t h e h u s b a n d t i m e l y a p p e a l e d . 

The h u s b a n d c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d i n 

d i v i d i n g t h e m a r i t a l p r o p e r t y i n a manner t h a t , he s a y s , was 

i n e q u i t a b l e . S p e c i f i c a l l y , he a s s e r t s t h a t t h e w i f e was n o t 

e n t i t l e d t o an award o f p e r i o d i c a l i m o n y and t h a t she was n o t 

e n t i t l e d t o a p o r t i o n o f t h e f u n d s i n h i s r e t i r e m e n t - a c c o u n t . 

Our s t a n d a r d o f r e v i e w i s w e l l s e t t l e d . 

"The t r i a l c o u r t i s a f f o r d e d a w i d e d e g r e e o f 
d i s c r e t i o n i n d i v i d i n g t h e m a r i t a l a s s e t s o f t h e 
p a r t i e s upon d i v o r c e . Moody v. Moody, 641 So. 2d 818 
( A l a . C i v . App. 1 9 9 4 ) . The o n l y l i m i t a t i o n on t h a t 
d i s c r e t i o n i s t h a t t h e d i v i s i o n o f p r o p e r t y be 
e q u i t a b l e u n d e r t h e c i r c u m s t a n c e s o f t h e p a r t i c u l a r 
c a s e , and t h e t a s k o f d e t e r m i n i n g what i s e q u i t a b l e 
f a l l s t o t h e t r i a l c o u r t . Ross v. R o s s , 447 So. 2d 
812 ( A l a . C i v . App. 1 9 8 4 ) . T h i s c o u r t must c o n s i d e r 
t h e i s s u e s o f p r o p e r t y d i v i s i o n and a l i m o n y t o g e t h e r 
when r e v i e w i n g t h e d e c i s i o n o f t h e t r i a l c o u r t , 
A l b e r t s o n v. A l b e r t s o n , 678 So. 2d 118, 120 ( A l a . 
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C i v . App. 1 9 9 5 ) , and, b e c a u s e t h e f a c t s and 
c i r c u m s t a n c e s o f e a c h d i v o r c e c a s e a r e d i f f e r e n t , 
t h i s c o u r t must a l s o c o n s i d e r t h e p a r t i c u l a r f a c t s 
and c i r c u m s t a n c e s o f t h e c a s e b e i n g r e v i e w e d . Murphy  
v. Murphy, 624 So. 2d 620 , 623 ( A l a . C i v . App. 
1 9 9 3 ) . I n m a k i n g t h e d i v i s i o n , t h e t r i a l c o u r t may 
c o n s i d e r s e v e r a l f a c t o r s , i n c l u d i n g t h e p a r t i e s ' 
r e s p e c t i v e p r e s e n t and f u t u r e e a r n i n g c a p a c i t i e s , 
t h e i r age and h e a l t h , t h e i r c o n d u c t , t h e d u r a t i o n o f 
t h e m a r r i a g e , and t h e v a l u e and t y p e o f m a r i t a l 
p r o p e r t y . L u t z v. L u t z , 485 So. 2d 1174 ( A l a . C i v . 
App. 1 9 8 6 ) . The p r o p e r t y d i v i s i o n made by t h e t r i a l 
c o u r t w i l l n o t be s e t a s i d e on a p p e a l a b s e n t a 
p a l p a b l e abuse o f t h a t d i s c r e t i o n . I d . " 

C a n t r e l l v. C a n t r e l l , 773 So. 2d 487, 489-90 ( A l a . C i v . App. 

2 0 0 0 ) ; see a l s o Rhodes v. Rhodes, [Ms. 2070972, J u l y 24, 2009] 

___ So. 3d ___ ( A l a . C i v . App. 2 0 0 9 ) . M o r e o v e r , t h e 

d e t e r m i n a t i o n w h e t h e r c e r t a i n a s s e t s a r e p a r t o f a p a r t y ' s 

s e p a r a t e e s t a t e o r a r e d i v i s i b l e m a r i t a l p r o p e r t y i s a 

d e t e r m i n a t i o n t h a t must be b a s e d upon t h e f a c t s i n e a c h c a s e ; 

s u c h a d e t e r m i n a t i o n i s l a r g e l y i n t h e t r i a l c o u r t ' s 

d i s c r e t i o n . See Ex p a r t e Drummond, 785 So. 2d 358, 361 ( A l a . 

2 0 0 0 ) ; see a l s o Kaufman v. Kaufman, 934 So.2d 1073, 1080 ( A l a . 

C i v . App. 2 0 0 5 ) . A d d i t i o n a l l y , i n e x a m i n i n g w h e t h e r t h e t r i a l 

c o u r t ' s p r o p e r t y d i v i s i o n amounts t o an abuse o f i t s 

d i s c r e t i o n , t h e p r o p e r q u e s t i o n t o be r e s o l v e d i s w h e t h e r t h e 

p r o p e r t y d i v i s i o n was e q u i t a b l e u n d e r t h e f a c t s o f t h e c a s e . 
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I n r e f e r e n c e t o t h e h u s b a n d ' s c o n t e n t i o n t h a t t h e w i f e 

was n o t e n t i t l e d t o an award o f p e r i o d i c a l i m o n y a t t h e 

c o n c l u s i o n o f t h e i r s e v e n - y e a r m a r r i a g e , we n o t e t h a t t h e 

h u s b a n d t e s t i f i e d t h a t t h e p a r t i e s had l i v e d t o g e t h e r 

u n m a r r i e d f o r a t l e a s t 10 y e a r s when t h e w i f e had s u f f e r e d a 

s e i z u r e and l e a r n e d she was g o i n g t o l o s e h e r m e d i c a l -

i n s u r a n c e c o v e r a g e . The h u s b a n d s t a t e d t h a t he had a g r e e d t o 

m a r r y t h e w i f e p r i m a r i l y so t h a t she c o u l d m a i n t a i n m e d i c a l -

i n s u r a n c e c o v e r a g e as h i s d e p e n d e n t ; he i n s i s t e d t h a t t h e y had 

c o n t i n u e d t o m a i n t a i n s e p a r a t e and i n d e p e n d e n t f i n a n c e s . I n 

c o n t r a s t , t h e w i f e t e s t i f i e d t h a t , b e f o r e t h e y were 

c e r e m o n i a l l y m a r r i e d i n 2000, t h e p a r t i e s had c o n d u c t e d 

t h e m s e l v e s more l i k e a "common-law" m a r r i a g e . 1 Documents 

a d m i t t e d i n t o e v i d e n c e r e f l e c t t h a t , a l t h o u g h t h e h u s b a n d 

i n s i s t e d t h a t he a l o n e had p u r c h a s e d t h e G r o v e P a r k p r o p e r t y 

t h a t had s e r v e d as t h e m a r i t a l r e s i d e n c e f o r t h r e e y e a r s a f t e r 

t h e p a r t i e s had m a r r i e d , b o t h t h e h u s b a n d and t h e w i f e had 

s i g n e d t h e f i r s t and s e c o n d m o r t g a g e s s e c u r e d by t h e m a r i t a l 

r e s i d e n c e p u r c h a s e d i n 2003. I n a d d i t i o n , b o t h p a r t i e s 

a c k n o w l e d g e d t h a t t h e w i f e had been t h e h u s b a n d ' s m o t h e r ' s 

1We note t h a t the t r i a l c o u r t d i d not determine i n i t s 
judgment t h a t a common-law marriag e had e x i s t e d . 
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p r i m a r y c a r e g i v e r f o r t h e f i v e y e a r s i m m e d i a t e l y p r e c e d i n g h e r 

d e a t h i n 2006. 

A l t h o u g h t h e h u s b a n d c o n t e n d s t h a t t h e t r i a l c o u r t ' s 

d i v i s i o n o f p r o p e r t y and award o f a l i m o n y were i n e r r o r , we 

n o t e t h a t t h e t r i a l c o u r t must a p p l y c e r t a i n f a c t o r s when 

d i v i d i n g m a r i t a l p r o p e r t y and d e t e r m i n i n g t h e need f o r 

a l i m o n y . Those f a c t o r s i n c l u d e c o n s i d e r i n g t h e l e n g t h o f t h e 

m a r r i a g e ; t h e age and h e a l t h o f t h e p a r t i e s ; t h e f u t u r e 

p r o s p e c t s o f t h e p a r t i e s ; t h e s t a n d a r d o f l i v i n g t o w h i c h t h e 

p a r t i e s have become a c c u s t o m e d d u r i n g t h e m a r r i a g e ; and t h e 

f a u l t o f t h e p a r t i e s c o n t r i b u t i n g t o t h e b r e a k u p o f t h e 

m a r r i a g e . G o l d e n v. G o l d e n , 681 So. 2d 605, 608 ( A l a . C i v . 

App. 1 9 9 6 ) ; see a l s o Ex p a r t e F o l e y , 864 So. 2d 1094, 1097 

( A l a . 2 0 0 3 ) . A l t h o u g h t h e h u s b a n d a s s e r t s t h a t t h e b r e v i t y o f 

t h e m a r r i a g e m i l i t a t e s a g a i n s t an award o f a l i m o n y , o u r 

c a s e l a w e s t a b l i s h e s " ' t h a t t h e p r i m a r y p u r p o s e s o f p e r i o d i c 

a l i m o n y a r e : (1) t o p r e s e r v e t h e e c o n o m i c s t a t u s o f t h e 

p a r t i e s t h a t e x i s t e d d u r i n g t h e m a r r i a g e ; and (2) t o p r o v i d e 

s u p p o r t t o t h e d e p e n d e n t f o r m e r s p o u s e . ' " Ex p a r t e E l l i o t t , 

782 So. 2d 308, 312 ( A l a . 2000) ( q u o t i n g Kahn v. Kahn, 682 So. 

2d 1377, 1380 ( A l a . C i v . App. 1996) ( e m p h a s i s o m i t t e d ) ) . Even 
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i n m a r r i a g e s o f s h o r t d u r a t i o n , t h i s c o u r t has u p h e l d 

p e r i o d i c - a l i m o n y awards t o e n a b l e t h e r e c i p i e n t s p o u s e t o pay 

f o r l i v i n g e x p e n s e s even i f t h e r e c i p i e n t s p o u s e i s n o t a b l e 

t o m a i n t a i n t h e same e c o n o m i c l e v e l as b e f o r e t h e p a r t i e s were 

d i v o r c e d . 

I n Capps v. Capps, 699 So. 2d 183 ( A l a . C i v . App. 1 9 9 7 ) , 

t h i s c o u r t a f f i r m e d t h e t r i a l c o u r t ' s j u d g m e n t o r d e r i n g t h e 

h u s b a n d i n t h a t c a s e t o pay $500 i n m o n t h l y p e r i o d i c a l i m o n y 

and t o p r o v i d e m e d i c a l i n s u r a n c e f o r t h e w i f e i n t h a t c a s e , 

e ven t h o u g h t h e h u s b a n d a s s e r t e d t h a t t h e w i f e had c a u s e d t h e 

b r e a k u p o f t h e m a r r i a g e and even t h o u g h t h e p a r t i e s had o n l y 

been m a r r i e d and c o h a b i t i n g f o r a b o u t 7 y e a r s . Capps, 699 So. 

2d a t 185-86. I n J e r n i g a n v. J e r n i g a n , 344 So. 2d 778 ( A l a . 

C i v . App, 1 9 7 7 ) , t h e w i f e i n t h a t c a s e s o u g h t a d i v o r c e a f t e r 

o n l y t h r e e and o n e - h a l f y e a r s o f m a r r i a g e . I n t h a t c a s e , t h i s 

c o u r t n o t e d t h a t t h e w i f e had been i n i l l h e a l t h t h r o u g h o u t 

t h e m a r r i a g e and had been u n a b l e t o w ork a t t h e t i m e o f t r i a l . 

T h i s c o u r t a f f i r m e d t h e t r i a l c o u r t ' s j u d g m e n t a w a r d i n g t h e 

w i f e $200 i n m o n t h l y a l i m o n y and t h e m a r i t a l r e s i d e n c e . 

J e r n i g a n , 344 So. 2d a t 780. 
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J u s t as i n J e r n i g a n , t h e w i f e i n t h e i n s t a n t c a s e had 

been i l l t h r o u g h o u t t h e p a r t i e s ' b r i e f m a r r i a g e , and she 

t e s t i f i e d t h a t she was u n a b l e t o work and had no a s s e t s t o pay 

h e r m e d i c a l b i l l s and l i v i n g e x p e n s e s . G i v e n t h e s e r i o u s l y 

i m p a i r e d h e a l t h o f t h e w i f e and t h e w i f e ' s l a c k o f d i s p o s a b l e 

a s s e t s o r inc o m e , t h e r e l a t i v e b r e v i t y o f t h e p a r t i e s ' 

m a r r i a g e does n o t "trump" t h e o t h e r G o l d e n f a c t o r s . 

The s t a t u t o r y a u t h o r i t y o f a t r i a l c o u r t t o award 

p e r i o d i c a l i m o n y i s c o d i f i e d a t § 30-2-51, A l a . Code 1975. 

T h a t s t a t u t e p r o v i d e s , i n p e r t i n e n t p a r t , " t h e [ t r i a l c o u r t ] 

may n o t t a k e i n t o c o n s i d e r a t i o n any p r o p e r t y a c q u i r e d p r i o r t o 

t h e m a r r i a g e o f t h e p a r t i e s o r by i n h e r i t a n c e o r g i f t u n l e s s 

t h e [ t r i a l c o u r t ] f i n d s f r o m t h e e v i d e n c e t h a t t h e p r o p e r t y , 

o r income p r o d u c e d by t h e p r o p e r t y has been u s e d r e g u l a r l y f o r 

t h e common b e n e f i t o f t h e p a r t i e s d u r i n g t h e i r m a r r i a g e . " A l a . 

Code 1975, § 3 2 - 2 - 5 1 ( a ) . A l t h o u g h t h e h u s b a n d e s t a b l i s h e d 

t h a t t h e w i f e n e v e r d e p o s i t e d any moneys i n t o h i s " s e p a r a t e " 

a c c o u n t s , t h e w i f e d i d e s t a b l i s h t h a t , r e g a r d l e s s o f who p a i d 

f o r t h e p r o p e r t i e s , b o t h t h e m a r i t a l r e s i d e n c e and t h e Grove 

S t r e e t p r o p e r t y were u s e d " r e g u l a r l y f o r t h e common b e n e f i t " 

o f t h e p a r t i e s d u r i n g t h e m a r r i a g e ; t h e h u s b a n d h i m s e l f 
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t e s t i f i e d t h a t t h e p r o c e e d s o f t h e s a l e o f t h e Grove S t r e e t 

p r o p e r t y had been t h e b u l k o f t h e money i n one o f h i s 

" s e p a r a t e " b a n k a c c o u n t s . I n a d d i t i o n , b o t h p a r t i e s 

a c k n o w l e d g e d t h e l o n g p e r i o d o f u n c o m p e n s a t e d t i m e t h a t t h e 

w i f e had s p e n t t a k i n g c a r e o f t h e h u s b a n d ' s m o t h e r . 

T h i s c o u r t has p r e v i o u s l y n o t e d t h a t a l i m o n y i n g r o s s i s 

t h e p r e s e n t v a l u e o f t h e r e c i p i e n t s p o u s e ' s i n c h o a t e m a r i t a l 

r i g h t s , s u c h as "'dower, h o m e s t e a d , q u a r a n t i n e , and 

d i s t r i b u t i v e s h a r e , ' " and t h a t " ' [ i ] t i s p a y a b l e o u t o f t h e 

h u s b a n d ' s p r e s e n t e s t a t e as i t e x i s t s a t t h e t i m e o f 

d i v o r c e . ' " Murphy v. Murphy, 624 So. 2d 620, 622 ( A l a . C i v . 

App. 1993) ( q u o t i n g Hager v. Hager, 293 A l a . 47, 54, 299 So. 

2d 743, 749 ( 1 9 7 4 ) ) . A l t h o u g h n e i t h e r t h e t r i a l c o u r t i n i t s 

j u d g m e n t n o r t h e p a r t i e s i n t h e i r b r i e f s m e n t i o n t h e t e r m , 

a l i m o n y i n g r o s s , t h e f i n a n c i a l awards made t o t h e w i f e f r o m 

t h e v a r i o u s b a n k a c c o u n t s may be v i e w e d as c o m p e n s a t i o n f o r 

t h e w i f e ' s i n c h o a t e m a r i t a l r i g h t s . See H a ger, 293 So. 2d a t 

54, 299 So. 2d a t 749; see a l s o Z i n n e r m a n v. Z i n n e r m a n , 803 

So. 2d 569, 574 ( A l a . C i v . App. 2 0 0 1 ) . 

A l t h o u g h t h e h u s b a n d now d i s p u t e s t h e w i f e ' s c o n t e n t i o n 

t h a t she i s u n a b l e t o work, t h e w i f e t e s t i f i e d r e g a r d i n g t h e 
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l a r g e q u a n t i t i e s o f m e d i c a t i o n s she t a k e s t o c o n t r o l h e r 

s e i z u r e s . She a l s o s t a t e d t h a t she had " l o t s " o f u n p a i d 

m e d i c a l b i l l s t h a t had a c c r u e d d u r i n g t h e p e n d e n c y o f t h e 

d i v o r c e a c t i o n . The h u s b a n d d i d n o t r e b u t t h e w i f e ' s 

a s s e r t i o n s r e g a r d i n g h e r p h y s i c a l a b i l i t i e s a t t r i a l ; he 

m e r e l y t e s t i f i e d t h a t , a f t e r l o s i n g h e r j o b w i t h M o t i o n 

I n d u s t r i e s , she had w o r k e d i n a f l o r i s t b u s i n e s s i n w h i c h he 

had p r e v i o u s l y h e l d an o w n e r s h i p i n t e r e s t . B a s e d upon t h e 

e v i d e n c e i n d i c a t i n g t h a t , t h r o u g h o u t t h e m a r r i a g e , t h e h u s b a n d 

had e a r n e d "a v e r y good l i v i n g " w h i l e t h e w i f e had l o s t h e r 

j o b and m e d i c a l - i n s u r a n c e c o v e r a g e b e c a u s e she s u f f e r s f r o m 

s e i z u r e s and c a n n o t e a r n a s u f f i c i e n t income t o s u p p o r t 

h e r s e l f i n t h e f u t u r e , we c a n n o t c o n c l u d e t h a t t h e t r i a l c o u r t 

e x c e e d e d i t s d i s c r e t i o n i n d i v i d i n g t h e p a r t i e s ' a s s e t s and 

a w a r d i n g p e r i o d i c a l i m o n y t o t h e w i f e . 

T h a t b e i n g s a i d , h owever, t h e h u s b a n d ' s c o n t e n t i o n t h a t 

t h e t r i a l c o u r t e r r e d i n a w a r d i n g t h e w i f e a p o r t i o n o f t h e 

f u n d s i n t h e h u s b a n d ' s 401(k) r e t i r e m e n t a c c o u n t i s w e l l 

t a k e n . The w i f e c o n c e d e s i n h e r a p p e l l a t e b r i e f t h a t t h e 

p a r t i e s were n o t m a r r i e d f o r t h e s t a t u t o r i l y r e q u i r e d 10 y e a r s 

i n o r d e r f o r h e r t o be a warded a p o r t i o n o f t h e h u s b a n d ' s 
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r e t i r e m e n t f u n d s , see § 3 0 - 2 - 5 1 ( b ) ( 1 ) , A l a . Code 1975, and t h e 

t r i a l c o u r t made no d e t e r m i n a t i o n t h a t t h e p a r t i e s had been 

m a r r i e d b e f o r e 2000 a t common l a w . B e c a u s e , as n o t e d 

p r e v i o u s l y , we r e v i e w t h e award o f a l i m o n y and t h e d i v i s i o n o f 

m a r i t a l p r o p e r t y t o g e t h e r t o d e t e r m i n e w h e t h e r t h e t r i a l c o u r t 

e x c e e d e d i t s d i s c r e t i o n , and b e c a u s e we have d e t e r m i n e d t h a t 

t h e t r i a l c o u r t e r r e d i n s o f a r as i t awarded t h e w i f e a p o r t i o n 

o f t h e f u n d s i n t h e hu s b a n d ' s r e t i r e m e n t a c c o u n t , we must 

r e v e r s e t h e t r i a l c o u r t ' s j u d g m e n t as t o t h e p r o p e r t y d i v i s i o n 

and a l i m o n y award i n i t s e n t i r e t y . Upon remand, t h e t r i a l 

c o u r t may a d j u s t t h o s e awards so as t o i n s t i t u t e an e q u i t a b l e 

p r o p e r t y d i v i s i o n b e t ween t h e p a r t i e s . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P . J . , and B r y a n , Thomas, and Moore, J J . , 

c o n c u r . 
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