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R.Y. 

v. 

C.G. and B.G. 

Appeal from Montgomery Juvenile Court 
(JU-08-808.01) 

PITTMAN, Judge. 

R.Y. ("the mother") appeals from the Montgomery J u v e n i l e 

C o u r t ' s d e n i a l of her motion t o a l t e r , amend, or va c a t e t h a t 

c o u r t ' s f i n a l judgment f i n d i n g Z.Y. ("the c h i l d " ) dependent, 
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d i v e s t i n g the mother of custody of the c h i l d , and awarding 

cus t o d y t o C.G. and B.G. We r e v e r s e and remand. 

The r e c o r d d i s c l o s e s t h a t the j u v e n i l e c o u r t e n t e r e d i t s 

f i n a l judgment i n t h i s case on June 19, 2009. Under Rule 

1 ( b ) , A l a . R. Juv. P., and Rule 6 ( a ) , A l a . R. C i v . P., the 

mother was r e q u i r e d t o f i l e her postjudgment motion by the end 

of the 1 4 t h day a f t e r June 19, which was F r i d a y , J u l y 3, 2009; 

however, t h a t day was observed i n 2009 as the Independence Day 

h o l i d a y , and the s t a t e ' s j u d i c i a l o f f i c e s were c l o s e d on t h a t 

day. Rule 6 ( a ) , A l a . R. C i v . P., f u r t h e r p r o v i d e s t h a t when 

the l a s t day of a p a r t y ' s p e r i o d t o f i l e a motion f a l l s on a 

l e g a l h o l i d a y , the p e r i o d f o r f i l i n g extends u n t i l the end of 

the next day t h a t i s not a S a t u r d a y , Sunday, or l e g a l h o l i d a y . 

Hence, the l a s t day on which the mother c o u l d have t i m e l y 

f i l e d a postjudgment motion was Monday, J u l y 6, 2009. 

The mother f i l e d her motion on Monday, J u l y 6, 2009, and 

the j u v e n i l e - c o u r t c l e r k stamped the motion as h a v i n g been 

" r e c e i v e d " a t 4:55 p.m. t h a t day. However, on J u l y 7, 2009, 

the j u v e n i l e c o u r t , a l t h o u g h a p p a r e n t l y c o n c e d i n g t h a t the 

mother's postjudgment motion had been f i l e d i n a t i m e l y 

manner, n o n e t h e l e s s p u r p o r t e d t o deny the motion as 

2 



2080975 

" u n t i m e l y . " The c o u r t wrote the f o l l o w i n g o r d e r d i r e c t l y on 

the case-action-summary s h e e t : 

"[The mother's m o t i o n ] t o [ a l t e r , amend, or 
v a c a t e was] f i l e d out of time . A l t h o u g h the 1 4 t h 
day f e l l on F r i d a y , 7/3/09 which was a s t a t e 
h o l i d a y , [ t h e mother] had the o p t i o n of f i l i n g the 
motion p r i o r t o e x p i r a t i o n of 14 days o r , i n [ t h e ] 
a l t e r n a t i v e , of f a x i n g [ t h e ] motion t o [ t h e ] c l e r k 
on [ t h e ] 1 4 t h day which would have c a r r i e d a date 
stamp of 7/3/09.[ 1] E i t h e r would ensure t i m e l y 
f i l i n g . [The m ] o t i o n [ w a s ] f i l e d a t 4:55 P.M. 
7/6/09. M o t i o n i s d e n i e d as u n t i m e l y f i l e d . " 

The j u v e n i l e c o u r t ' s d e n i a l of the mother's postjudgment 

motion as " u n t i m e l y " was i n c l e a r v i o l a t i o n of Rule 6 ( a ) , A l a . 

R. C i v . P. See, e.g., Sanders v. Smitherman, 776 So. 2d 68, 

72 ( A l a . 2000) ( c o n c l u d i n g t h a t m a t e r i a l s were t i m e l y f i l e d 

when s u b m i t t e d by a p a r t y two days a f t e r a due date t h a t had 

been e s t a b l i s h e d by a t r i a l c o u r t when t h a t date and the day 

a f t e r were b o t h h o l i d a y s ) . However, our c o n c l u s i o n does not, 

i n and of i t s e l f , r e q u i r e r e v e r s a l . R u l e 61, A l a . R. C i v . P., 

and R u l e 45, A l a . R. App. P., r e q u i r e t h a t t h i s c o u r t examine 

whether the j u v e n i l e c o u r t ' s e r r o r a f f e c t s the " s u b s t a n t i a l 

1The j u v e n i l e c o u r t ' s b e l i e f t h a t a motion may c u r r e n t l y 
be " f i l e d " by f a c s i m i l e t r a n s m i s s i o n i s , of c o u r s e , c o n t r a r y 
t o Ex p a r t e Tuck, 622 So. 2d 929 ( A l a . 1993). 
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r i g h t s " of the a g g r i e v e d p a r t y ; i f no such e f f e c t i s found, 

the j u v e n i l e c o u r t ' s judgment s h o u l d not be r e v e r s e d . 

I n h e r postjudgment motion, the f i r s t and l a s t pages of 

which appear i n the r e c o r d on a p p e a l , the mother a s s e r t e d as 

a ground f o r a l t e r i n g , amending, or v a c a t i n g the judgment t h a t 

t h e r e was no c l e a r and c o n v i n c i n g e v i d e n c e p r e s e n t e d t o 

s u p p o r t a f i n d i n g of dependency, as was r e q u i r e d by former § 

1 2 - 1 5 - 6 5 ( f ) , A l a . Code 1975, i n dependency cases f i l e d b e f o r e 

J a n u a r y 1, 2009. The mother a l s o r e q u e s t e d a h e a r i n g , which, 

under Rule 5 9 ( g ) , A l a . R. C i v . P., the j u v e n i l e c o u r t was 

r e q u i r e d t o p r o v i d e . 

Because the mother has c h a l l e n g e d the s u f f i c i e n c y of the 

e v i d e n c e t o s u p p o r t the j u v e n i l e c o u r t ' s f i n d i n g of 

dependency, and the j u v e n i l e c o u r t h e a r d the t e s t i m o n y of 

w i t n e s s e s , we are unable t o conclude t h a t the j u v e n i l e c o u r t ' s 

e r r o r i s harmless as a m a t t e r of law. We f u r t h e r c o n c l ude 

t h a t the mother's motion has a t l e a s t p r o b a b l e m e r i t . 

U n d i s p u t e d e v i d e n c e was p r e s e n t e d t h a t tended t o prove t h a t 

d u r i n g some p e r i o d s p r e c e d i n g the i n i t i a t i o n of t h i s case, the 

c h i l d ' s dependency might have been p r o v a b l e by c l e a r and 

c o n v i n c i n g e v i d e n c e . However, the mother p r e s e n t e d t e s t i m o n y 
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and documentary e v i d e n c e t e n d i n g t o prove t h a t a t l e a s t from 

the time t h i s case was brought i n August 2008, and l i k e l y f o r 

some time p r e c e d i n g t h a t d a t e , the mother's home was s u i t a b l e 

and a p p r o p r i a t e f o r the c h i l d ; t h a t e v i d e n c e i n c l u d e d the 

r e p o r t of more than one i n v e s t i g a t i o n by r e p r e s e n t a t i v e s of 

the S t a t e Department of Human Resources ("DHR") t h a t found 

t h a t DHR i n t e r v e n t i o n was "not i n d i c a t e d " and a r e p o r t by a 

DHR i n v e s t i g a t o r p r o v i d e d i n sup p o r t of t h i s l i t i g a t i o n t h a t 

d e c l a r e d t he mother's home s u i t a b l e and a p p r o p r i a t e . Absent 

c l e a r and c o n v i n c i n g e v i d e n c e s u p p o r t i n g a f i n d i n g of 

dependency, a j u v e n i l e c o u r t cannot d i v e s t a p a r e n t of h i s o r 

her p a r e n t a l r i g h t s , see, e.g., L.M. v. D.D.F., 840 So. 2d 

171, 173 ( A l a . C i v . App. 2 0 0 2 ) ; moreover, the c h i l d must be 

dependent a t the time the j u v e n i l e c o u r t e n t e r s i t s judgment 

-- not j u s t i n some p e r i o d s p r e c e d i n g the i n i t i a t i o n of the 

dependency p r o c e e d i n g . V.W. v. G.W., 990 So. 2d 414, 417 

(A l a . C i v . App. 2008). 

Under Rule 5 9 ( g ) , the mother had a r i g h t t o a h e a r i n g as 

to a t i m e l y f i l e d postjudgment motion. I n t h i s case, the 

mother f i l e d such a t i m e l y motion i n which she a s s e r t e d t h a t 

the e v i d e n c e d i d not su p p o r t the j u v e n i l e c o u r t ' s judgment; 
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the j u v e n i l e c o u r t committed m a n i f e s t e r r o r i n d e t e r m i n i n g , 

c o n t r a r y t o i t s own expres s r e c k o n i n g , t h a t the mother's 

postjudgment motion was " u n t i m e l y . " We f u r t h e r cannot 

conclude t h a t the j u v e n i l e c o u r t ' s e r r o r was harmless so as t o 

war r a n t a f f i r m a n c e i n s p i t e of t h a t e r r o r . 

Because the r e c o r d i n d i c a t e s t h a t the j u v e n i l e c o u r t 

e r r o n e o u s l y d i d not c o n s i d e r the m e r i t s of the mother's 

postjudgment motion, we r e v e r s e the judgment of the j u v e n i l e 

c o u r t and remand the case f o r t h a t c o u r t t o h o l d a h e a r i n g , t o 

c o n s i d e r the s u b s t a n t i v e i s s u e s r a i s e d i n the mother's 

postjudgment motion, and t o r u l e on t h a t motion i n accordance 

w i t h i t s f i n d i n g s f o l l o w i n g the h e a r i n g . I n d o i n g so, we do 

not reach the m e r i t s of the o t h e r i s s u e s t he mother r a i s e s i n 

t h i s a p p e a l . See Comalander v. Spottswood, 846 So. 2d 1086, 

1090 ( A l a . 2002). 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P . J . , and Bryan, Thomas, and Moore, J J . , 

concur. 
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