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MOORE, Ju d g e . 

S h e r r i C l a r k ("the w i f e " ) a p p e a l s f r o m a judgment o f t h e 

H o u s t o n C i r c u i t C o u r t d i v o r c i n g h e r f r o m W i l l i a m T. C l a r k 

("the husband") t o t h e e x t e n t t h a t t h e ju d g m e n t d i v i d e d t h e 

p a r t i e s ' p r o p e r t y a nd d e c l i n e d t o a w a r d h e r a l i m o n y o r t o 
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r e s e r v e t h e r i g h t t o a w a r d h e r a l i m o n y i n t h e f u t u r e . We 

a f f i r m i n p a r t and r e v e r s e i n p a r t . 

P r o c e d u r a l H i s t o r y 

On May 9, 2008, t h e w i f e f i l e d a c o m p l a i n t f o r a d i v o r c e 

f r o m t h e h u s b a n d . On June 13, 2008, t h e h u s b a n d f i l e d an 

ans w e r t o t h e c o m p l a i n t and c o u n t e r c l a i m e d f o r a d i v o r c e . The 

w i f e a n s w e r e d t h e c o u n t e r c l a i m on June 18, 2008. On Septe m b e r 

23, 2008, t h e t r i a l c o u r t e n t e r e d a t e m p o r a r y o r d e r d i v o r c i n g 

t h e p a r t i e s and i n c o r p o r a t i n g an " I n t e r i m S t i p u l a t i o n a nd 

A g r e e m e n t " e n t e r e d b y t h e p a r t i e s b u t r e s e r v i n g a l l o t h e r 

i s s u e s u n t i l a f i n a l h e a r i n g . 

A f t e r an o r e t e n u s h e a r i n g , t h e t r i a l c o u r t e n t e r e d a 

f i n a l j u d g m e n t on J u l y 8, 2009, o r d e r i n g t h e p a r t i e s t o s e l l 

t h e m a r i t a l home and t h e i r s e c o n d home; o r d e r i n g t h e p a r t i e s 

t o e q u a l l y d i v i d e t h e p r o c e e d s f r o m t h e s a l e o f b o t h 

p r o p e r t i e s a f t e r p a y i n g t h e f i r s t a nd s e c o n d m o r t g a g e s on t h e 

p r o p e r t i e s and p a y i n g t h e f e e s and e x p e n s e s a s s o c i a t e d w i t h 

t h e s a l e s ; v a l u i n g t h e p a r t i e s ' b u s i n e s s , Buddy C l a r k C a r p e t , 

L.L.C. ("the b u s i n e s s " ) , a r e t a i l f l o o r - c o v e r i n g company o f 

w h i c h e a c h p a r t y owned 50%, a t $6,419.17; d i v e s t i n g t h e w i f e 

o f h e r i n t e r e s t i n t h e p a r t i e s ' b u s i n e s s ; a w a r d i n g t h e w i f e 
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$3,209.59 f o r h e r i n t e r e s t i n t h e b u s i n e s s ; a w a r d i n g t h e 

p a r t i e s t h e i r r e s p e c t i v e r e t i r e m e n t a c c o u n t s ; a n d o r d e r i n g t h e 

p a r t i e s t o e q u a l l y d i v i d e t h e h o u s e h o l d goods and f u r n i s h i n g s 

i n t h e m a r i t a l home. The t r i a l c o u r t a l s o a w a r d e d t h e h u s b a n d 

t h e p a r t i e s ' two b o a t s , a Range R o v e r a u t o m o b i l e , t h e l a w n 

e q u i p m e n t , and a l l o f h i s p e r s o n a l p r o p e r t y l o c a t e d i n t h e 

s h e d a d j a c e n t t o t h e m a r i t a l home. The w i f e was a l s o a w a r d e d 

h e r j e w e l r y , a C h e v r o l e t S i l v e r a d o t r u c k , and h e r p e r s o n a l 

e f f e c t s . The w i f e was o r d e r e d t o p a y t h e b a l a n c e s owed on two 

V i s a c r e d i t c a r d s , a Saks F i f t h Avenue c r e d i t c a r d , and a 

Neiman M a r c u s c r e d i t c a r d a n d t o p a y h e r p e r s o n a l m e d i c a l 

b i l l s . The h u s b a n d was o r d e r e d t o p a y a l l o t h e r m a r i t a l d e b t 

and t o p ay t h e m o r t g a g e payments on t h e m a r i t a l home and t h e 

s e c o n d home u n t i l t h o s e p r o p e r t i e s were s o l d . 

On J u l y 27, 2009, t h e w i f e f i l e d a m o t i o n t o a l t e r , 

amend, o r v a c a t e t h e t r i a l c o u r t ' s j u d g m e n t ; t h a t m o t i o n was 

d e n i e d on Septe m b e r 1, 2009. The w i f e f i l e d h e r n o t i c e o f 

a p p e a l on Septe m b e r 23, 2009. 

D i s c u s s i o n 

I . 

I n i t s f i n a l j u d g m e n t , t h e t r i a l c o u r t d i v e s t e d t h e w i f e 

o f h e r i n t e r e s t i n t h e b u s i n e s s , and i t o r d e r e d t h e h u s b a n d t o 
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pa y t h e w i f e $3,209.59 f o r t h a t i n t e r e s t . I n r e a c h i n g t h a t 

v a l u e , t h e t r i a l c o u r t r e l i e d e x c l u s i v e l y on t h e e x p e r t 

t e s t i m o n y o f a " k n o w l e d g e a b l e " c e r t i f i e d p u b l i c a c c o u n t a n t who 

b a s e d h i s v a l u e o f t h e b u s i n e s s on t h e "income a p p r o a c h " t o 

v a l u a t i o n . See B i r m i n g h a m News Co. v. H o r n , 901 So. 2d 27, 

65-66 ( A l a . 2 0 0 4 ) , o v e r r u l e d on o t h e r g r o u n d s by H o r t o n Homes,  

I n c . v. S h a n e r , 999 So. 2d 462 ( A l a . 2008) ( d i s c u s s i n g v a r i o u s 

b u s i n e s s - v a l u a t i o n m e t h o d s ) . 

On a p p e a l , t h e w i f e a r g u e s t h a t t h e t r i a l c o u r t " e r r e d i n 

v a l u i n g [ h e r ] i n t e r e s t i n [ t h e b u s i n e s s ] c o n t r a r y t o t h e 

p r o v i s i o n s o f t h e o p e r a t i n g a g r e e m e n t e n t e r e d i n t o by t h e 

p a r t i e s . " 1 The e v i d e n c e shows t h a t , when t h e p a r t i e s f o r m e d 

1The q u o t e d m a t e r i a l i s t a k e n f r o m t h e w i f e ' s " S t a t e m e n t 
o f I s s u e s " i n h e r b r i e f t o t h i s c o u r t . I n t h e "Summary o f t h e 
A r g u m e n t " and i n t h e m a in body o f h e r a r g ument i n h e r b r i e f t o 
t h i s c o u r t , t h e w i f e a l s o c o n t e n d s , a l t e r n a t i v e l y , t h a t t h e 
t r i a l c o u r t v a l u e d t h e p r o p e r t y i n a manner i n c o n s i s t e n t w i t h 
t h i s c o u r t ' s h o l d i n g i n S h e w b a r t v. S h e w b a r t , 19 So. 3d 223, 
232 ( A l a . C i v . A p p . 2009) ( r e v e r s i n g a t r i a l c o u r t ' s j u d g m e n t 
b e c a u s e t h e t r i a l c o u r t v a l u e d t h e s o l e p r o p r i e t o r s h i p b a s e d 
s o l e l y on t h e w o r t h o f t h e m a t e r i a l s owned and u s e d i n t h e 
b u s i n e s s ) . The w i f e , h owever, d i d n o t r a i s e t h a t i s s u e b e f o r e 
t h e t r i a l c o u r t . T h e r e f o r e , she may n o t a s s e r t t h a t argument 
f o r t h e f i r s t t i m e on a p p e a l . S t a t e Farm Mut. A u t o . I n s . Co.  
v. M o t l e y , 909 So. 2d 806, 821 ( A l a . 2 0 0 5 ) . Hence, we do n o t 
c o n s i d e r , as t h e d i s s e n t i m p r o p e r l y d o e s , w h e t h e r t h e w i f e has 
been " d e n i e d h e r i n t e r e s t i n any f u t u r e income g e n e r a t e d " by 
t h e b u s i n e s s . ___ So. 3d a t ___ (Thomas, J . , d i s s e n t i n g ) . 
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t h e b u s i n e s s i n 2000, t h e y s i g n e d an o p e r a t i n g a g r e e m e n t . See 

A l a . Code 1975, § 10-12-24 ( a u t h o r i z i n g members o f l i m i t e d -

l i a b i l i t y company t o e n t e r i n t o g o v e r n i n g o p e r a t i n g 

a g r e e m e n t ) . S e c t i o n 2.2 o f t h e o p e r a t i n g a g r e e m e n t s t a t e s , i n 

p e r t i n e n t p a r t : 

"2.2. ... I n t h e c a s e o f D i s s o c i a t i o n o f a 
Member due t o S e c t i o n 1.2 o r S e c t i o n 1.3 o f t h i s 
A r t i c l e X I I I , t h e p u r c h a s e p r i c e f o r t h e M e m b e r s h i p 
I n t e r e s t s h a l l be d e t e r m i n e d as f o l l o w s : (a) t h e 
Members ( o t h e r t h a n t h e D i s s o c i a t e d Member) s h a l l 
a p p o i n t one (1) q u a l i f i e d a p p r a i s e r a n d t h e 
D i s s o c i a t e d Member o r h i s o r h e r p e r s o n a l 
r e p r e s e n t a t i v e s h a l l a p p o i n t one (1) q u a l i f i e d 
a p p r a i s e r . The c o m p e n s a t i o n o f e a c h a p p r a i s e r s h a l l 
be p a i d b y t h e p a r t y a p p o i n t i n g s u c h a p p r a i s e r ; (b) 
b o t h a p p r a i s e r s s h a l l , i n t h e u t m o s t good f a i t h , 
c o n s u l t and c o n d u c t s u c h e x a m i n a t i o n s as a r e 
r e a s o n a b l y n e c e s s a r y t o r e a c h an a g r e e d v a l u e and 
t h e r e f o r e t h e p u r c h a s e f o r t h e M e m b e r s h i p I n t e r e s t 
o f t h e D i s s o c i a t e d Member, w h i c h v a l u e and t h e r e f o r e 
p u r c h a s e p r i c e , i f a g r e e d upon by b o t h a p p r a i s e r s , 
s h a l l be f i n a l and b i n d i n g upon t h e Company, t h e 
D i s s o c i a t e d Member o r h e r o r h e r e s t a t e , i f 
a p p l i c a b l e , and t h e o t h e r Members; (c) i f t h e two 
(2) a p p r a i s e r s c a n n o t a g r e e upon t h e v a l u e o f t h e 
M e m b e r s h i p I n t e r e s t o f t h e D i s s o c i a t e d Member, t h e 
two a p p r a i s e r s s h a l l a p p o i n t a t h i r d q u a l i f i e d 
a p p r a i s e r and t h e t h r e e (3) a p p r a i s e r s s h a l l c o n d u c t 
t h e i r e x a m i n a t i o n as s e t f o r t h above and t h e 
d e c i s i o n o f t h e s i m p l e m a j o r i t y o f t h e a p p r a i s e r s 
s h a l l be f i n a l a n d b i n d i n g upon t h e Company, t h e 
D i s s o c i a t e d Member o r h i s o r h e r e s t a t e , i f 
a p p l i c a b l e , and t h e o t h e r Members." 
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S e c t i o n 2.2 f u r t h e r d e f i n e s " q u a l i f i e d a p p r a i s e r " t o mean 

"an a c t i v e and p r a c t i c i n g c o m m e r c i a l r e a l e s t a t e 
a p p r a i s e r i n a c t i v e p r a c t i c e f o r t h e l a s t f i v e (5) 
c o n s e c u t i v e y e a r s p r i o r t o s u c h a p p o i n t m e n t , o r an 
a c t i v e and p r a c t i c i n g c o m m e r c i a l r e a l e s t a t e 
a p p r a i s e r w i t h an MAI c e r t i f i c a t i o n o r d e s i g n a t i o n , 
r e g a r d l e s s o f t h e number o f y e a r s i n c o n s e c u t i v e 
p r a c t i c e . " 

The w i f e m a i n t a i n s t h a t t h e o p e r a t i n g a g r e e m e n t 

" p r o v i d e [ s ] , among o t h e r t h i n g s , t h e manner i n w h i c h t h e v a l u e 

o f t h e s h a r e o f t h e members w o u l d be d e t e r m i n e d s h o u l d t h e y be 

i n v o l u n t a r i l y d i s s o c i a t e d f r o m t h e b u s i n e s s . " The w i f e 

f u r t h e r c o n t e n d s t h a t she became i n v o l u n t a r i l y d i s s o c i a t e d 

f r o m t h e b u s i n e s s when t h e t r i a l c o u r t d i v e s t e d h e r o f h e r 

i n t e r e s t i n t h e b u s i n e s s . The w i f e " s u b m i t [ s ] t h a t t h e 

p r o v i s i o n s o f [ § ] 2.2 ... r e q u i r e [ ] t h e d e t e r m i n a t i o n o f t h e 

[ w ] i f e ' s m embership i n t e r e s t by e v a l u a t i n g t h e b u s i n e s s w i t h 

a c t i v e and p r a c t i c i n g c o m m e r c i a l r e a l e s t a t e a p p r a i s e r s w i t h 

5 c o n s e c u t i v e y e a r s o f e x p e r i e n c e o r MAI c e r t i f i c a t i o n s . " I t 

i s u n d i s p u t e d t h a t t h e t r i a l c o u r t , by r e l y i n g on t h e 

t e s t i m o n y o f an a c c o u n t a n t who d i d n o t meet t h o s e c r i t e r i a , 

d i d n o t d e t e r m i n e t h e v a l u e o f t h e b u s i n e s s i n a c c o r d a n c e w i t h 

§ 2.2 o f t h e o p e r a t i n g a g r e e m e n t . T h e r e f o r e , t h e i s s u e , as 

f r a m e d by t h e w i f e , i s w h e t h e r t h e t r i a l c o u r t e r r e d i n 
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f a i l i n g t o f o l l o w t h e v a l u a t i o n p r o c e d u r e s e t o u t § 2.2 a f t e r 

i n v o l u n t a r i l y d i s s o c i a t i n g t h e w i f e f r o m t h e b u s i n e s s 

p u r s u a n t t o t h e t e r m s o f t h e d i v o r c e j u d g m e n t . 2 

2 S e c t i o n 2 o f A r t i c l e X I I o f t h e o p e r a t i n g a g r e e m e n t 
p r o v i d e s , i n p e r t i n e n t p a r t : "Any a t t e m p t e d D i s p o s i t i o n o f a 
Me m b e r s h i p I n t e r e s t , o r any p a r t t h e r e o f , n o t i n c o m p l i a n c e 
w i t h t h i s A r t i c l e i s n u l l a nd v o i d ab i n i t i o . " I n h e r 
p o s t j u d g m e n t m o t i o n f i l e d w i t h t h e t r i a l c o u r t , t h e w i f e 
a r g u e d , b a s e d i n p a r t on t h e f o r e g o i n g p r o v i s i o n , t h a t t h e 
t r i a l c o u r t c o u l d n o t d i s p o s e o f h e r membership i n t e r e s t i n 
t h e b u s i n e s s a t a l l . On a p p e a l , h o w e v e r, t h e w i f e has 
abando n e d t h a t p o s i t i o n e n t i r e l y . The w i f e does n o t a r g u e 
t h a t t h e t r i a l c o u r t e r r e d i n d i v e s t i n g h e r o f h e r membership 
i n t e r e s t . When no argument i s c o n t a i n e d i n an a p p e l l a t e 
b r i e f , t h a t argument i s c o n s i d e r e d w a i v e d . B r e w e r v. B r a d l e y , 
431 So. 2d 544, 546 ( A l a . C i v . App. 1 9 8 3 ) . Hence, t h e w i f e 
has w a i v e d any c l a i m t h a t § 2 o f A r t i c l e X I I , o r any o t h e r 
p r o v i s i o n o f t h e o p e r a t i n g a g r e e m e n t f o r t h a t m a t t e r , 
p r o h i b i t e d t h e t r i a l c o u r t f r o m d i s p o s i n g o f h e r i n t e r e s t i n 
t h e b u s i n e s s . See M u l l i n s v. M u l l i n s , 416 So. 2d 1063 ( A l a . 
C i v . App. 1 9 8 2 ) . 

D e s p i t e t h e f a c t t h a t a t r i a l c o u r t ' s a u t h o r i t y t o 
d i s s o c i a t e a member o f an L L C i s n o t e v e n an i s s u e i n t h i s 
a p p e a l , t h e d i s s e n t a t t e m p t s t o f a u l t t h i s c o u r t f o r 
" f a i l [ i n g ] t o e x p l a i n by what r i g h t a t r i a l c o u r t c a n 
d i s s o c i a t e a member o f an L L C . " ___ So. 3d a t ___ (Thomas, 
J . , d i s s e n t i n g ) . A l t h o u g h n o t n e c e s s a r y f o r a r e s o l u t i o n o f 
t h e i s s u e s on a p p e a l , t o r e s p o n d t o t h e d i s s e n t , we n o t e t h a t 
A l a b a m a l a w h o l d s t h a t , i n e q u i t a b l y d i v i d i n g m a r i t a l p r o p e r t y 
i n a d i v o r c e a c t i o n , a t r i a l c o u r t may o r d e r one o r b o t h 
p a r t i e s t o c o n v e y an i n t e r e s t i n a j o i n t l y owned b u s i n e s s . 
See M o s l e y v. B u i l d e r s S o u t h , I n c . , 41 So. 3d 806, 812-13 
( A l a . C i v . App. 2 0 1 0 ) ; and T e n E y c k v. Ten E y c k , 885 So. 2d 
146, 154 ( A l a . C i v . App. 2003) . 
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The p o r t i o n o f § 2.2 o f t h e o p e r a t i n g agreement upon 

w h i c h t h e w i f e r e l i e s b e g i n s : " I n t h e c a s e o f D i s s o c i a t i o n o f 

a Member due t o S e c t i o n 1.2 o r S e c t i o n 1.3 o f t h i s A r t i c l e  

X I I I ( E mphasis added.) S e c t i o n 1.2 o f A r t i c l e X I I I 

p e r t a i n s t o d i s s o c i a t i o n o f a member due t o t h a t member's 

f i l i n g b a n k r u p t c y . S e c t i o n 1.3 o f A r t i c l e X I I I p e r t a i n s t o 

d i s s o c i a t i o n o f a member due t o t h e d e a t h o f t h e member o r t h e 

e n t r y o f a c o u r t o r d e r d e c l a r i n g t h a t member i n c o m p e t e n t t o 

manage t h e member's e s t a t e . N e i t h e r § 1.2 n o r § 1.3 a p p l i e s 

t o an i n v o l u n t a r y d i s s o c i a t i o n c a u s e d by a c o u r t ' s o r d e r 

r e q u i r i n g a member t o d i v e s t h i s o r h e r i n t e r e s t i n t h e 

b u s i n e s s as p a r t o f a d i v o r c e p r o c e e d i n g . 

The f i r s t p a r t o f § 1.5 o f A r t i c l e X I I s t a t e s t h a t , 

" [ s ] h o u l d a member d e s i r e t o g i f t , s e l l , o r o t h e r w i s e c o n v e y 

... h i s o r h e r M e m b e r s h i p I n t e r e s t ...," t h e member must f i r s t 

o f f e r t o s e l l t h e i n t e r e s t t o t h e o t h e r members. I n t h e e v e n t 

t h e s e l l i n g a nd p u r c h a s i n g members c a n n o t a g r e e on t h e v a l u e 

o f t h e membership i n t e r e s t , " t h e n t h e p u r c h a s e p r i c e s h a l l be 

d e t e r m i n e d u s i n g t h e same p r o c e d u r e as i s u s e d t o d e t e r m i n e 

t h e p u r c h a s e p r i c e i n t h e e v e n t o f t h e d e a t h o f a Member as 

h e r e i n a f t e r s e t f o r t h , " i . e . , t h e p r o c e d u r e s e t o u t i n § 2.2. 
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By i t s p l a i n t e r m s , § 1.5 a p p l i e s when one member v o l u n t a r i l y 

e l e c t s t o c o n v e y h i s o r h e r membership i n t e r e s t . I n h e r 

a p p e l l a t e b r i e f t o t h i s c o u r t , t h e w i f e c o n c e d e s t h a t she d i d 

n o t v o l u n t a r i l y e l e c t t o c o n v e y h e r membership i n t e r e s t i n t h e 

b u s i n e s s ; she m a i n t a i n s t h a t she was f o r c e d t o s e l l h e r 

i n t e r e s t i n t h e b u s i n e s s i n v o l u n t a r i l y b y o r d e r o f t h e t r i a l 

c o u r t . 3 Hence, b a s e d on t h e w i f e ' s a r g u m e n t , § 1.5 s i m p l y 

does n o t a p p l y . 

3 I n h e r b r i e f t o t h i s c o u r t , t h e w i f e s t a t e s t h a t " i t 
c a n n o t be a r g u e d t h a t t h e e n d r e s u l t o f t h e t r i a l c o u r t ' s 
j u d g m e n t was an i n v o l u n t a r y d i s s o c i a t i o n o f t h e [ w ] i f e i n t h e 
p a r t i e s ' L.L.C." D e s p i t e t h e w i f e ' s c l e a r p o s i t i o n on t h a t 
p o i n t , t h e d i s s e n t c l a i m s t h e r e i s some " c o n f u s i o n " as t o t h e 
w i f e ' s a r g u m e n t on a p p e a l . ___ So. 3d a t ___ n.11 (Thomas, 
J . , d i s s e n t i n g ) . To c l a r i f y , t h e w i f e does n o t c o n t e n d a t any 
p o i n t i n h e r b r i e f t h a t § 1.5 a p p l i e s b e c a u s e she " d e s i r e d " 
t h a t t h e h u s b a n d buy h e r i n t e r e s t i n t h e b u s i n e s s , as t h e 
d i s s e n t a r g u e s a t l e n g t h . ___ So. 3d a t ___ (Thomas, J . , 
d i s s e n t i n g ) . The w i f e o b v i o u s l y r e c o g n i z e d t h a t t h a t a r g ument 
w o u l d be d i s i n g e n u o u s . A t t r i a l , t h e w i f e c l e a r l y t e s t i f i e d 
t h a t she d e s i r e d t o c o n t i n u e o p e r a t i n g t h e b u s i n e s s j o i n t l y 
w i t h t h e h u s b a n d . A t t h a t t i m e , t h e w i f e d i d n o t , i n f a c t , 
" d e s i r e t o g i f t , s e l l , o r o t h e r w i s e c o n v e y " h e r i n t e r e s t i n 
t h e b u s i n e s s t o t h e h u s b a n d . I n i t s j u d g m e n t , t h e t r i a l c o u r t 
p l a i n l y s t a t e d t h a t i t was o r d e r i n g t h e w i f e t o d i v e s t h e r s e l f 
o f h e r i n t e r e s t i n t h e b u s i n e s s a g a i n s t h e r s t a t e d d e s i r e t o 
c o n t i n u e r u n n i n g t h e b u s i n e s s w i t h t h e h u s b a n d . I t i s n o t t h e 
f u n c t i o n o f an a p p e l l a t e c o u r t t o a d v o c a t e a p o s i t i o n on 
b e h a l f o f an a p p e l l a n t , S c h i e s z v. S c h i e s z , 941 So. 2d 279, 
289 ( A l a . C i v . App. 2 0 0 6 ) , e s p e c i a l l y one t h a t i s i n c o n s i s t e n t 
w i t h t h e f a c t s o f t h e c a s e as f o u n d by t h e t r i a l c o u r t and one 
t h a t i s i n d i r e c t c o n f l i c t w i t h t h e p o s i t i o n o f t h e a p p e l l a n t . 
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By t h e p l a i n t e r m s o f t h e o p e r a t i n g a g r e e m e n t , t h e 

v a l u a t i o n p r o c e d u r e s e t o u t i n § 2.2 a p p l i e s o n l y i n t h e c a s e 

o f t h e d e a t h o f a member, t h e b a n k r u p t c y o f a member, t h e 

e n t r y o f an o r d e r d e c l a r i n g a member i n c o m p e t e n t t o manage t h e 

member's e s t a t e , o r t h e v o l u n t a r y c o n v e y a n c e o f a m e mbership 

i n t e r e s t t o a n o t h e r member. See K i n n o n v. U n i v e r s a l  

U n d e r w r i t e r s I n s . Co., 418 So. 2d 887, 88 ( A l a . 1982) ("[A] 

c o u r t c a n n o t r e f i n e away t h e t e r m s o f t h e c o n t r a c t t h a t a r e 

e x p r e s s e d w i t h s u f f i c i e n t c l a r i t y t o c o n v e y t h e i n t e n t and 

m e a n i n g o f t h e p a r t i e s . " ) . A l t h o u g h t h e p a r t i e s c o u l d have 

p r o v i d e d f o r a g e n e r a l p r o v i s i o n t h a t r e q u i r e s v a l u a t i o n 

a c c o r d i n g t o t h e p r o c e d u r e s e t o u t i n § 2.2 i n t h e e v e n t o f 

any t y p e o f d i s s o c i a t i o n , t h e o p e r a t i n g a g r e e m e n t c o n t a i n s no 

s u c h p r o v i s i o n . 4 S i m i l a r l y , t h e p a r t i e s , who were m a r r i e d a t 

4The d i s s e n t s u g g e s t s t h a t t h e c o u r t s h o u l d r e a d s u c h a 
g e n e r a l p r o v i s i o n i n t o t h e o p e r a t i n g a g r e e m e n t b e c a u s e i t 
w o u l d be " u n d u l y burdensome" "on t h e p a r t i e s , d u r i n g t h e 
f o r m a t i o n o f an L L C , t o e x p l i c i t l y p r o v i d e f o r e v e r y s c e n a r i o 
i n w h i c h an i n t e r e s t i n an LLC may be d i s p o s e d . " So. 3d 
a t ___ (Thomas, J . , d i s s e n t i n g ) . However, t h e d i s s e n t c i t e s 
no l e g a l a u t h o r i t y t o s u p p o r t t h e p r o p o s i t i o n t h a t a c o u r t c a n 
add t e r m s t o a c o n t r a c t on t h e g r o u n d t h a t i t w o u l d have b e e n 
d i f f i c u l t f o r t h e p a r t i e s t o have o r i g i n a l l y i n c l u d e d t h o s e 
t e r m s . R e g a r d l e s s o f t h e d i f f i c u l t y t h e p a r t i e s 
h y p o t h e t i c a l l y c o u l d have e n c o u n t e r e d i n d r a f t i n g a more 
c o m p r e h e n s i v e o p e r a t i n g a g r e e m e n t , t h e f a c t r e m a i n s t h a t t h e 
o p e r a t i n g a g r e e m e n t s i m p l y does n o t c o n t a i n any p r o v i s i o n , 
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t h e t i m e t h e y f o r m e d t h e b u s i n e s s as i t s o n l y members, c o u l d 

have p r o v i d e d t h a t t h e v a l u a t i o n p r o c e d u r e w o u l d a p p l y i n t h e 

e v e n t a d i v o r c e l e d t o t h e i n v o l u n t a r y d i s s o c i a t i o n o f a 

member. However, t h e p a r t i e s e l e c t e d n o t t o i n c l u d e any s u c h 

p r o v i s i o n i n t h e o p e r a t i n g a g r e e m e n t . T h i s c o u r t i s p o w e r l e s s 

t o r e w r i t e t h e a g r e e m e n t f o r t h e p a r t i e s . 5 C o m m e r c i a l U n i o n 

g e n e r a l o r s p e c i f i c , t h a t r e q u i r e s t h e v a l u a t i o n p r o c e d u r e s e t 
o u t i n § 2.2 t o be u s e d i n t h e e v e n t o f an i n v o l u n t a r y 
d i s s o c i a t i o n p u r s u a n t t o t h e t e r m s o f a d i v o r c e j u d g m e n t . We 
c a n n o t i g n o r e t h e a c t u a l t e r m s o f t h e o p e r a t i n g a g r e e m e n t and 
a r b i t r a r i l y i n t e r f e r e w i t h t h e c o n t r a c t u a l r i g h t s o f t h e 
p a r t i e s b y a d d i n g s u c h a p r o v i s i o n i n t o t h e o p e r a t i n g 
a g r e e m e n t . 

5The d i s s e n t c l a i m s t h i s c o u r t i s " r e w r i t i n g t h e o p e r a t i n g 
a g r e e m e n t . " ___ So. 3d a t ___ (Thomas, J . , d i s s e n t i n g ) . I n 
a c t u a l i t y , i t i s t h e d i s s e n t t h a t a t t e m p t s t o r e w r i t e t h e 
o p e r a t i n g a g r e e m e n t t o i n c l u d e a p r o v i s i o n t h a t w o u l d r e q u i r e 
t h e v a l u a t i o n p r o c e d u r e c o n t a i n e d i n § 2.2 t o a p p l y t o an 
i n v o l u n t a r y d i s s o c i a t i o n due t o d i v o r c e when no s u c h p r o v i s i o n 
e x i s t s . T h i s c o u r t i s s i m p l y e n f o r c i n g t h e o p e r a t i n g 
a g r e e m e n t as w r i t t e n and n o t i n c o r p o r a t i n g any t e r m s t h a t 
w o u l d a l l o w t h e v a l u a t i o n p r o c e d u r e s e t o u t i n § 2.2 t o a p p l y 
t o a s i t u a t i o n n o t a d d r e s s e d i n t h e o p e r a t i n g a g r e e m e n t , 
e i t h e r g e n e r a l l y o r s p e c i f i c a l l y . I n so d o i n g , t h i s c o u r t 
does n o t , as t h e h y p e r b o l e o f t h e d i s s e n t m a i n t a i n s , c r e a t e 
" d a n g e r o u s p r e c e d e n t [ t h a t ] r e p r e s e n t s an a f f r o n t t o t h e 
p r i n c i p l e s o f c o n t r a c t l a w i n A l a b a m a ... [and] ... u p e n d [ s ] 
a l e g a l f o u n d a t i o n o f b u s i n e s s d e v e l o p m e n t i n A l a b a m a . " ___ 
So. 3d a t ___ (Thomas, J . , d i s s e n t i n g ) . I n t h i s o p i n i o n , t h e 
c o u r t m e r e l y p r o p e r l y o b s e r v e s t h e w e l l - s e t t l e d l a w t h a t 
c o u r t s c a n n o t c r e a t e new c o n t r a c t s f o r t h e p a r t i e s , as t h e 
d i s s e n t w o u l d have us do. See T i t l e Max o f B i r m i n g h a m , I n c .  
v. E d w a r d s , 973 So. 2d 1050, 1055 n.1 ( A l a . 2007) ("[T]he 
C o n s t i t u t i o n o f A l a b a m a p r o h i b i t s t h i s C o u r t f r o m s u b s t i t u t i n g 
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I n s . Co. v. R o s e ' s S t o r e s , I n c . , 411 So. 2d 122, 124 ( A l a . 

1982) ( " I t i s n o t a f u n c t i o n o f t h e c o u r t s t o make new 

c o n t r a c t s f o r t h e p a r t i e s , o r r a i s e d o u b t s where none 

e x i s t . " ) . R a t h e r , we a r e c o m p e l l e d t o r e a d and e n f o r c e t h e 

c o n t r a c t b e t w e e n t h e p a r t i e s as w r i t t e n . Shoney's LLC v. MAC  

E a s t , LLC, 27 So. 3d 1216, 1223 ( A l a . 2009) ("[W]e m a i n t a i n 

o u r l o n g - h e l d p o s i t i o n t h a t a c o n t r a c t , u n d e r A l a b a m a l a w , 

s h o u l d be c o n s t r u e d as w r i t t e n . " ) . 

B e c a u s e t h e t e r m s o f § 2.2 o f t h e o p e r a t i n g a g r e e m e n t do 

n o t g o v e r n v a l u a t i o n when a member becomes i n v o l u n t a r i l y 

d i s s o c i a t e d f r o m t h e b u s i n e s s due t o a d i v o r c e j u d g m e n t , 6 we 

i t s ' b e l i e f ' as t o what one o f t h e p a r t i e s d i d o r d i d n o t 
i n t e n d f o r t h e e x p r e s s t e r m s t o w h i c h b o t h p a r t i e s a g r e e d i n 
a c o n t r a c t and t h e r e b y i m p a i r i n g t h e o b l i g a t i o n o f 
c o n t r a c t s . " ) . 

6The d i s s e n t s u g g e s t s t h a t t h i s c o u r t i s b a s i n g i t s 
d e c i s i o n on a c o n t r a c t u a l i n t e r p r e t a t i o n t h e t r i a l c o u r t d i d 
n o t c o n s i d e r . ___ So. 3d a t ___ (Thomas, J . , d i s s e n t i n g ) . We 
n o t e t h a t t h e t r i a l c o u r t d i d n o t s e t f o r t h any s p e c i f i c 
r e a s o n why i t d e c l i n e d t o f o l l o w t h e v a l u a t i o n p r o c e d u r e i n § 
2.2, and we r e c o g n i z e t h a t i t may have r e s t e d i t s d e c i s i o n on 
t h e same b a s i s as t h i s c o u r t . However, e v e n i f t h e t r i a l 
c o u r t d i d n o t c o n s i d e r t h e g r o u n d r e l i e d upon i n t h i s o p i n i o n , 
" ' [ t ] h i s [ c ] o u r t may a f f i r m a t r i a l c o u r t ' s j u d g m e n t on "any 
v a l i d l e g a l g r o u n d p r e s e n t e d b y t h e r e c o r d , r e g a r d l e s s o f 
w h e t h e r t h a t g r o u n d was c o n s i d e r e d , o r e v e n i f i t was 
r e j e c t e d , b y t h e t r i a l c o u r t . " ' " Unum L i f e I n s . Co. o f  
A m e r i c a v. W r i g h t , 897 So. 2d 1059, 1082 ( A l a . 2004) ( q u o t i n g 
G e n e r a l M o t o r s C o r p . v. S t o k e s C h e v r o l e t , I n c . , 885 So. 2d 
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r e j e c t t h e w i f e ' s a r gument t h a t t h e t r i a l c o u r t was o b l i g a t e d 

t o f o l l o w t h e v a l u a t i o n p r o c e d u r e s e t o u t i n § 2.2. We h o l d 

t h a t t h e t r i a l c o u r t d i d n o t commit any e r r o r by f a i l i n g t o 

f o l l o w t h e p r o c e d u r e s e t o u t i n § 2.2 o f t h e o p e r a t i n g 

a g r e e m e n t when v a l u i n g t h e i n t e r e s t o f t h e p a r t i e s i n t h e 

b u s i n e s s f o r t h e p u r p o s e s o f e q u i t a b l y d i v i d i n g t h a t m a r i t a l 

p r o p e r t y . 7 

I I . 

The w i f e n e x t a r g u e s t h a t t h e t r i a l c o u r t e x c e e d e d i t s 

d i s c r e t i o n i n i t s d i v i s i o n o f p r o p e r t y and i t s f a i l u r e t o 

aw a r d h e r p e r i o d i c a l i m o n y . 

"The t r i a l c o u r t i s a f f o r d e d a w i d e d e g r e e o f 
d i s c r e t i o n i n d i v i d i n g t h e m a r i t a l a s s e t s o f t h e 

119, 124 ( A l a . 2 0 0 3 ) , q u o t i n g i n t u r n L i b e r t y N a t ' l L i f e I n s .  
Co. v. U n i v e r s i t y o f A l a b a m a H e a l t h S e r v s . Found., P.C., 881 
So. 2d 1013, 1020 ( A l a . 2 0 0 3 ) ) . The v a l i d i t y o f t h e g r o u n d 
r e l i e d upon i n t h i s o p i n i o n does n o t i n any way d e p e n d on how 
t h e p a r t i e s may o r may n o t have i n t e r p r e t e d t h e o p e r a t i n g 
a g r e e m e n t a t t r i a l , as t h e d i s s e n t s u g g e s t s , ___ So. 3d a t ___ 
n.11, b e c a u s e t h e m e a n i n g o f an unambiguous c o n t r a c t i s p u r e l y 
a q u e s t i o n o f l a w f o r t h e c o u r t . V a i n r i b v. Downey, 565 So. 
2d 647, 648 ( A l a . C i v . App. 1 9 9 0 ) . 

7 B e c a u s e we d e c i d e t h e i s s u e on t h e f o r e g o i n g g r o u n d , we 
do n o t d e c i d e t h e q u e s t i o n w h e t h e r t h e t r i a l c o u r t w o u l d have 
been bound by t h e t e r m s o f t h e o p e r a t i n g a g r e e m e n t h a d t h e 
a g r e e m e n t s p e c i f i c a l l y p r o v i d e d a v a l u a t i o n p r o c e d u r e t o be 
u s e d i n t h e e v e n t o f a d i s s o c i a t i o n due t o t h e d i v o r c e o f one 
o r more o f t h e members. 
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p a r t i e s upon d i v o r c e . Moody v. Moody, 641 So. 2d 818 
( A l a . C i v . App. 1 9 9 4 ) . The o n l y l i m i t a t i o n on t h a t 
d i s c r e t i o n i s t h a t t h e d i v i s i o n o f p r o p e r t y be 
e q u i t a b l e u n d e r t h e c i r c u m s t a n c e s o f t h e p a r t i c u l a r 
c a s e , and t h e t a s k o f d e t e r m i n i n g what i s e q u i t a b l e 
f a l l s t o t h e t r i a l c o u r t . Ross v. R o s s , 447 So. 2d 
812 ( A l a . C i v . App. 1 9 8 4 ) . T h i s c o u r t must c o n s i d e r 
t h e i s s u e s o f p r o p e r t y d i v i s i o n and a l i m o n y t o g e t h e r 
when r e v i e w i n g t h e d e c i s i o n o f t h e t r i a l c o u r t , 
A l b e r t s o n v. A l b e r t s o n , 678 So. 2d 118, 120 ( A l a . 
C i v . App. 1 9 9 5 ) , and, b e c a u s e t h e f a c t s and 
c i r c u m s t a n c e s o f e a c h d i v o r c e c a s e a r e d i f f e r e n t , 
t h i s c o u r t must a l s o c o n s i d e r t h e p a r t i c u l a r f a c t s 
and c i r c u m s t a n c e s o f t h e c a s e b e i n g r e v i e w e d . Murphy  
v. Murphy, 624 So. 2d 620, 623 ( A l a . C i v . App. 
1 9 9 3 ) . I n m a k i n g t h e d i v i s i o n , t h e t r i a l c o u r t may 
c o n s i d e r s e v e r a l f a c t o r s , i n c l u d i n g t h e p a r t i e s ' 
r e s p e c t i v e p r e s e n t and f u t u r e e a r n i n g c a p a c i t i e s , 
t h e i r age and h e a l t h , t h e i r c o n d u c t , t h e d u r a t i o n o f 
t h e m a r r i a g e , and t h e v a l u e and t y p e o f m a r i t a l 
p r o p e r t y . L u t z v. L u t z , 485 So. 2d 1174 ( A l a . C i v . 
App. 1 9 8 6 ) . The p r o p e r t y d i v i s i o n made by t h e t r i a l 
c o u r t w i l l n o t be s e t a s i d e on a p p e a l a b s e n t a 
p a l p a b l e abuse o f t h a t d i s c r e t i o n . I d . " 

C a n t r e l l v. C a n t r e l l , 773 So. 2d 487, 489-90 ( A l a . C i v . App. 

2 0 0 0 ) . 

A t t h e t i m e o f t h e f i n a l h e a r i n g , t h e p a r t i e s h a d b e e n 

m a r r i e d f o r 18 y e a r s . The h u s b a n d was 54 and t h e w i f e was 44. 

The w i f e t e s t i f i e d t h a t she h a d no h e a l t h p r o b l e m s , and t h e r e 

was no t e s t i m o n y i n d i c a t i n g t h a t t h e h u s b a n d h a d any h e a l t h 

i s s u e s . The p a r t i e s p r e s e n t e d l i t t l e e v i d e n c e r e g a r d i n g any 

f a u l t f o r t h e b r e a k d o w n o f t h e m a r r i a g e . B o t h p a r t i e s h a d 

w o r k e d t h r o u g h o u t t h e m a r r i a g e . I n 2000, t h e p a r t i e s s t a r t e d 
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t h e b u s i n e s s a nd s h a r e d t h e income f r o m t h e b u s i n e s s e q u a l l y . 

The h u s b a n d t e s t i f i e d t h a t he h a d a t t e n d e d t o t h e d a y - t o - d a y 

o p e r a t i o n s o f t h e b u s i n e s s a nd t h a t t h e w i f e h a d bee n i n 

c h a r g e o f t h e b o o k k e e p i n g . The h u s b a n d t e s t i f i e d t h a t , a t t h e 

t i m e o f t h e t r i a l , t h e w i f e was no l o n g e r w o r k i n g f o r t h e 

b u s i n e s s and t h a t he was d r a w i n g $3,000 p e r week f r o m t h e 

b u s i n e s s . The h u s b a n d h a d bee n p a y i n g a l l t h e p a r t i e s ' b i l l s 

e x c e p t f o r b i l l s r e l a t i n g t o f o u r o f t h e w i f e ' s c r e d i t c a r d s . 

The h u s b a n d t e s t i f i e d t h a t t h e w i f e c o u l d g e t a j o b as a 

b o o k k e e p e r a n d t h a t he p a y s h i s c u r r e n t b o o k k e e p e r $400 p e r 

week. 

A t t r i a l , t h e h u s b a n d t e s t i f i e d t h a t t h e m a r i t a l home was 

l i s t e d f o r s a l e f o r $450,000 and t h a t t h e r e was a f i r s t 

m o r t g a g e on t h e home w i t h an o u t s t a n d i n g b a l a n c e o f $1 9 3 , 1 7 3 . 

He t e s t i f i e d t h a t t h e home was a l s o s u b j e c t t o a h o m e - e q u i t y 

l i n e o f c r e d i t w i t h a b a l a n c e o f a p p r o x i m a t e l y $ 1 72,000. He 

t e s t i f i e d t h a t t h e f i r s t - m o r t g a g e payment on t h e house i s 

$1,351.50 p e r m o n t h ; a s t a t e m e n t f r o m t h e h o m e - e q u i t y l i n e o f 

c r e d i t i n d i c a t e d t h a t t h e minimum payment on t h a t a c c o u n t i s 

$952.21 p e r month. The h u s b a n d t e s t i f i e d t h a t t h e p a r t i e s 

a l s o own a s e c o n d h ouse t h a t he v a l u e d a t a p p r o x i m a t e l y 

15 



2081176 

$155,000. He t e s t i f i e d t h a t t h e s e c o n d h o u s e i s s u b j e c t t o 

$128,777 i n o u t s t a n d i n g i n d e b t e d n e s s a n d t h a t t h e m o n t h l y 

payment on t h e i n d e b t e d n e s s i s $ 1 , 0 0 0 . 8 3 . 

The h u s b a n d a l s o t e s t i f i e d t h a t t h e p a r t i e s own a 2003 

Sea Ray 340 S u n d a n c e r b o a t t h a t i s v a l u e d a t a p p r o x i m a t e l y 

$120,000 b u t t h a t i s s u b j e c t t o an o u t s t a n d i n g i n d e b t e d n e s s o f 

$145, 000. He a l s o t e s t i f i e d t h a t t h e p a r t i e s own a 2006 

T r i t o n b o a t w o r t h a p p r o x i m a t e l y $17,000. He t e s t i f i e d t h a t 

t h e p a r t i e s h a d p r o b a b l y u s e d t h e h o m e - e q u i t y l i n e o f c r e d i t 

t o p a y f o r a l a r g e p o r t i o n o f t h e T r i t o n b o a t and t h a t t h e r e 

i s no o t h e r i n d e b t e d n e s s a s s o c i a t e d w i t h t h e b o a t . The 

h u s b a n d t e s t i f i e d t h a t he has no r e t i r e m e n t f u n d s b e c a u s e he 

h a d w i t h d r a w n t h o s e f u n d s and u s e d them f o r l i v i n g e x p e n s e s 

d u r i n g t h e d i v o r c e p r o c e e d i n g s . The h u s b a n d t e s t i f i e d t h a t t h e 

p a r t i e s own a 2004 S i l v e r a d o t r u c k t h a t i s w o r t h b e t w e e n 

$10,000 and $12,000 and t h a t he owed two m o n t h l y payments o f 

$527.62 on t h e t r u c k . He a l s o t e s t i f i e d t h a t t h e p a r t i e s own 

a 2006 Range R o v e r a u t o m o b i l e v a l u e d a t a p p r o x i m a t e l y $43,000 

w i t h a s s o c i a t e d i n d e b t e d n e s s o f $ 3 2 , 9 8 6 . 4 9 ; t h e m o n t h l y 

payment on t h a t a u t o m o b i l e i s $1,575.61. He t e s t i f i e d f u r t h e r 
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t h a t t h e w i f e s h o u l d have a p p r o x i m a t e l y $40,000 i n h e r 

r e t i r e m e n t a c c o u n t . 

The w i f e t e s t i f i e d t h a t she has "a l o t " o f j e w e l r y , 

i n c l u d i n g a r i n g t h a t was p u r c h a s e d f o r $19,000. She a l s o 

t e s t i f i e d t h a t she h a d s o l d h e r L o u i s V u i t t o n l u g g a g e f o r 

a p p r o x i m a t e l y $2,000. The w i f e t e s t i f i e d t h a t she owes 

$2,326.75 on a Saks F i f t h Avenue c r e d i t c a r d and t h a t she h a d 

p u r c h a s e d i t e m s f o r h e r s e l f , t h e p a r t i e s ' c h i l d r e n , and t h e 

h u s b a n d u s i n g t h a t c a r d . She a l s o t e s t i f i e d t h a t she owes 

$2,289 on a Neiman M a r c u s c r e d i t c a r d . The w i f e t e s t i f i e d 

t h a t t h e d e b t on h e r c r e d i t c a r d s h a d b e e n a c c u m u l a t e d o v e r 

t h e p r e v i o u s 10 y e a r s . The h u s b a n d , however, t e s t i f i e d t h a t 

he h a d n o t p u r c h a s e d a n y t h i n g a t Neiman M a r c u s o r Saks F i f t h 

A v e nue. The w i f e a l s o t e s t i f i e d t h a t she owed a t o t a l o f 

$24,600 on two V i s a c r e d i t c a r d s ; she t e s t i f i e d t h a t , i f she 

were t o a g r e e " t o s e t t l e " t h e two a c c o u n t s , she c o u l d s a v e 

$9,761. She t e s t i f i e d t h a t t h e b a l a n c e s on t h e V i s a c a r d s h a d 

b een a c c u m u l a t e d b o t h d u r i n g t h e p a r t i e s ' m a r r i a g e and a f t e r 

t h e p a r t i e s h a d s e p a r a t e d . The h u s b a n d t e s t i f i e d t h a t , b e f o r e 

t h e d i v o r c e p r o c e e d i n g s , he d i d n o t know t h a t t h e V i s a c r e d i t 

c a r d s e x i s t e d and t h a t he d i d n o t t h i n k t h a t any c h a r g e s on 
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t h o s e c a r d s h a d b e e n f o r h i s b e n e f i t . The w i f e , on t h e o t h e r 

hand, t e s t i f i e d t h a t t h e h u s b a n d knew a b o u t t h o s e c a r d s . 8 

B a s e d on t h e f o r e g o i n g , as w e l l as t h e t r i a l c o u r t ' s 

v a l u a t i o n and d i s p o s i t i o n o f t h e p a r t i e s ' b u s i n e s s i n t e r e s t s , 

o u r c a l c u l a t i o n s r e v e a l t h a t t h e t r i a l c o u r t a w a r d e d t h e 

h u s b a n d n e t a s s e t s o f $59, 692.86, o r 35% o f t h e m a r i t a l 

p r o p e r t y , and a w a r d e d t h e w i f e n e t a s s e t s o f $110,279.84, o r 

65% o f t h e m a r i t a l p r o p e r t y . 9 

The e v i d e n c e i n d i c a t e d t h a t t h e b u s i n e s s h a d p r o v i d e d t h e 

p a r t i e s w i t h a g o o d l i v i n g d u r i n g t h e p a r t i e s ' m a r r i a g e . The 

h u s b a n d t e s t i f i e d , h o w e v e r , t h a t , due t o a p o o r economy, s a l e s 

i n t h e b u s i n e s s h a d d e c l i n e d 50-60% and t h a t i t w i l l be 

v i r t u a l l y i m p o s s i b l e t o k e e p t h e b u s i n e s s o p e r a t i n g a b s e n t an 

i n c r e a s e i n s a l e s o r u n l e s s t h e b u s i n e s s o b t a i n s r e l i e f f r o m 

some o f i t s d e b t . The a c c o u n t a n t a l s o t e s t i f i e d t h a t t h e 

8 T h e r e was a l s o e v i d e n c e p r e s e n t e d i n d i c a t i n g t h a t b o t h 
p a r t i e s h a d t a k e n l o a n s f r o m t h e b u s i n e s s . The a c c o u n t a n t 
t e s t i f i e d t h a t , i f t h e y e l e c t e d n o t t o p a y t h e l o a n s b a c k , 
t h e y w o u l d have t o p a y income t a x e s on t h e amount o f t h o s e 
l o a n s . The w i f e does n o t a r g u e t h a t she i s r e q u i r e d t o p a y 
b a c k h e r l o a n . F u r t h e r , t h e r e i s no e v i d e n c e r e g a r d i n g t h e 
amount o f t a x t h a t she w o u l d owe; t h u s , we d e c l i n e t o t a k e 
i n t o a c c o u n t t h e amount o f t a x i n o u r a n a l y s i s . 

9We o n l y c o n s i d e r e d t h e p r o p e r t y f o r w h i c h t h e r e was 
e v i d e n c e r e g a r d i n g t h e v a l u e o f t h e p r o p e r t y . 
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b u s i n e s s i s " c u t t i n g i t t o o c l o s e " t o be c o n s i d e r e d an 

o n g o i n g , l o n g - t e r m v i a b l e b u s i n e s s . He t e s t i f i e d t h a t , i f i t 

t a k e s s i x months o r a y e a r f o r t h e economy t o r e c o v e r , he d i d 

n o t see how t h e b u s i n e s s c o u l d s u r v i v e t h e way i t was g o i n g . 

The w i f e t e s t i f i e d t h a t she w a n t e d p e r i o d i c a l i m o n y i n t h e 

amount o f h e r p r e v i o u s s a l a r y and " d r a w s " f r o m t h e b u s i n e s s . 

B a s e d on t h e f o r e g o i n g e v i d e n c e , we c a n n o t c o n c l u d e t h a t 

t h e t r i a l c o u r t e x c e e d e d i t s d i s c r e t i o n i n d i v i d i n g t h e 

p a r t i e s ' p r o p e r t y and d e c l i n i n g t o a w a r d t h e w i f e a l i m o n y . 

The e v i d e n c e i s c l e a r t h a t t h e w i f e i s r e l a t i v e l y y o u n g and 

c a p a b l e o f w o r k i n g . She r e c e i v e d t h e m a j o r i t y o f t h e m a r i t a l 

p r o p e r t y . F u r t h e r , a l t h o u g h t h e p a r t i e s h a d been a b l e t o e a r n 

a s i z e a b l e income f r o m t h e b u s i n e s s , w h i c h t h e h u s b a n d was 

a w a r d e d i n t h e d i v o r c e j u d g m e n t , i t was c l e a r t h a t t h e 

b u s i n e s s was p e r f o r m i n g p o o r l y a t t h e t i m e o f t h e t r i a l a nd 

t h a t i t may n o t e v e n s u r v i v e . The t r i a l c o u r t o b v i o u s l y , and 

c o r r e c t l y , t o o k t h o s e f a c t s i n t o c o n s i d e r a t i o n i n r e n d e r i n g 

t h e p r o p e r t y d i v i s i o n and a l i m o n y p o r t i o n s o f i t s j u d g m e n t . 

I I I . 

The w i f e l a s t a r g u e s t h a t t h e t r i a l c o u r t e x c e e d e d i t s 

d i s c r e t i o n i n d e c l i n i n g t o r e s e r v e t h e r i g h t t o a w a r d h e r 
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p e r i o d i c a l i m o n y i n t h e f u t u r e . "The t r i a l c o u r t s h o u l d 

r e s e r v e j u r i s d i c t i o n o v e r t h e i s s u e o f a l i m o n y i f t h e f a c t s 

i n d i c a t e t h a t f u t u r e c i r c u m s t a n c e s may e n t i t l e e i t h e r p a r t y t o 

a l a t e r a w a r d o f a l i m o n y . " W i l l i a m s v. W i l l i a m s , 905 So. 2d 

820, 828 ( A l a . C i v . App. 2004) . "The f a i l u r e e i t h e r t o a w a r d 

p e r i o d i c a l i m o n y o r t o r e s e r v e t h e r i g h t t o a w a r d p e r i o d i c 

a l i m o n y a t a l a t e r d a t e p r e c l u d e s a t r i a l c o u r t f r o m l a t e r 

a w a r d i n g p e r i o d i c a l i m o n y . " M c C l e l l a n v. M c C l e l l a n , 959 So. 

2d 658, 664 ( A l a . C i v . App. 2 0 0 6 ) . 

I n W i l l i a m s , t h i s c o u r t r e v e r s e d a t r i a l c o u r t ' s j u d g m e n t 

f o r f a i l i n g t o r e s e r v e t h e i s s u e o f p e r i o d i c a l i m o n y when t h e 

" e v i d e n c e i n d i c a t e [ d ] t h a t , as a f a r m e r , t h e h u s b a n d ' s income 

[ w a s ] l i k e l y t o v a r y c o n s i d e r a b l y f r o m y e a r t o y e a r , and may 

i n c r e a s e s u b s t a n t i a l l y , w h i l e t h e e v i d e n c e t e n d [ e d ] t o 

i n d i c a t e t h a t t h e w i f e ' s income [ w o u l d ] n o t i n c r e a s e 

s u b s t a n t i a l l y . " 905 So. 2d a t 828-29 ( f o o t n o t e o m i t t e d ) . 

S i m i l a r l y , i n t h e p r e s e n t c a s e , t h e p a r t i e s h a d e n j o y e d a h i g h 

s t a n d a r d o f l i v i n g as a r e s u l t o f t h e i r w o r k i n g t o g e t h e r i n 

t h e b u s i n e s s . A l t h o u g h t h e e v i d e n c e i n d i c a t e d t h a t t h e 

b u s i n e s s h a d r e c e n t l y done p o o r l y due t o a s l o w economy, t h e 

e v i d e n c e i n d i c a t e d t h a t , i f t h e economy i m p r o v e d , t h e h u s b a n d 
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c o u l d r e v i v e t h e b u s i n e s s . Thus, l i k e t h e h u s b a n d ' s income i n 

W i l l i a m s , t h e h u s b a n d ' s income i n t h e p r e s e n t c a s e may 

i n c r e a s e s u b s t a n t i a l l y . C o n s i d e r i n g t h e l e n g t h o f t h e 

p a r t i e s ' m a r r i a g e and t h e f a c t t h a t t h e h u s b a n d a d m i t t e d t h a t 

t h e w i f e h a d been an i m p o r t a n t p a r t o f t h e b u s i n e s s , we 

c o n c l u d e t h a t t h e t r i a l c o u r t e r r e d i n d e c l i n i n g t o r e s e r v e 

t h e r i g h t t o a w a r d t h e w i f e p e r i o d i c a l i m o n y i n t h e f u t u r e . 

C o n c l u s i o n 

B a s e d on t h e f o r e g o i n g , we r e v e r s e t h e t r i a l c o u r t ' s 

j u d g m e n t t o t h e e x t e n t t h a t i t d e c l i n e d t o r e s e r v e t h e r i g h t 

t o a w a r d t h e w i f e p e r i o d i c a l i m o n y i n t h e f u t u r e . We a f f i r m 

t h e t r i a l c o u r t ' s j u d g m e n t i n a l l o t h e r r e s p e c t s . The c a u s e 

i s remanded f o r t h e e n t r y o f a judgment c o n s i s t e n t w i t h t h i s 

o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P . J . , c o n c u r s . 

P i t t m a n and B r y a n , J J . , c o n c u r i n t h e r e s u l t , w i t h o u t 

w r i t i n g s . 

Thomas, J . , d i s s e n t s , w i t h w r i t i n g . 
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THOMAS, J u d g e , d i s s e n t i n g . 

A t f i r s t b l u s h , t h e ma i n o p i n i o n a p p e a r s t o be b a s e d on 

a s t a n d a r d i n t e r p r e t a t i o n o f a l e g a l c o n t r a c t . I n a c t u a l i t y , 

t h e c o u r t has r e w r i t t e n t h e c o n t r a c t u n d e r t h e g u i s e o f 

c o n s t r u i n g i t . The r e s u l t s e t s a d a n g e r o u s p r e c e d e n t and 

r e p r e s e n t s an a f f r o n t t o t h e p r i n c i p l e s o f c o n t r a c t l a w i n 

Al a b a m a . By r e w r i t i n g t h e o p e r a t i n g a g r e e m e n t , t h i s c o u r t has 

upe n d e d a l e g a l f o u n d a t i o n o f b u s i n e s s d e v e l o p m e n t i n A l a b a m a . 

B u s i n e s s e s d e p e n d on c o u r t s t o s e t t l e d i s p u t e s on a w h o l e 

r a n g e o f i s s u e s ; b u t n o t h i n g , n o t e v e n w o r k e r s ' c o m p e n s a t i o n 

l a w , i s so f u n d a m e n t a l t o b u s i n e s s as c o n t r a c t l a w . 

" I t i s w e l l e s t a b l i s h e d t h a t t h e c o n s t i t u t i o n , 
b y l a w s , r u l e s a nd r e g u l a t i o n s o f a v o l u n t a r y 
a s s o c i a t i o n c o n s t i t u t e a c o n t r a c t b e t w e e n t h e 
a s s o c i a t i o n ' s members, w h i c h i s b i n d i n g upon e a c h 
member so l o n g as t h e b y l a w s , e t c . , r e m a i n i n 
e f f e c t . M e d i c a l S o c i e t y o f M o b i l e C o u n t y v. W a l k e r , 
245 A l a . 135, 16 So. 2d 321 ( 1 9 4 4 ) . Any d i s p u t e 
b e t w e e n a v o l u n t a r y a s s o c i a t i o n a nd one o f i t s 
members c o n c e r n i n g t h e c o n s t r u c t i o n o r v a l i d i t y o f 
t h e a s s o c i a t i o n ' s c o n s t i t u t i o n , b y l a w s , r u l e s and 
r e g u l a t i o n s c o n s t i t u t e s a d i s p u t e as t o t h e 
c o n s t r u c t i o n o r v a l i d i t y o f a w r i t t e n c o n t r a c t . " 

W e l l s v. M o b i l e C o u n t y Bd. o f R e a l t o r s , I n c . , 387 So. 2d 140, 

142 ( A l a . 1 9 8 0 ) . 

"When i n t e r p r e t i n g a c o n t r a c t , t h i s C o u r t must 
f i r s t l o o k t o t h e p l a i n l a n g u a g e o f t h e c o n t r a c t a nd 
d e t e r m i n e w h e t h e r t h a t l a n g u a g e i s ambi g u o u s . ' [ A ] 
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c o u r t s h o u l d g i v e t h e t e r m s o f t h e a g r e e m e n t t h e i r 
c l e a r a n d p l a i n m e a n i n g and s h o u l d presume t h a t t h e 
p a r t i e s i n t e n d e d what t h e t e r m s o f t h e a g r e e m e n t 
c l e a r l y s t a t e . ' Ex p a r t e Dan T u c k e r A u t o S a l e s ,  
I n c . , 718 So. 2d 33, 36 ( A l a . 1998) ( c i t i n g P a c i f i c  
E n t e r s . O i l Co. (USA) v. H o w e l l P e t r o l e u m C o r p . , 614 
So. 2d 409 ( A l a . 1 9 9 3 ) ) . 'A c o u r t may n o t make a new 
c o n t r a c t f o r t h e p a r t i e s o r r e w r i t e t h e i r c o n t r a c t 
u n d e r t h e g u i s e o f c o n s t r u i n g i t . ' Ex p a r t e Dan  
T u c k e r A u t o S a l e s , 718 So. 2d a t 35-36 ( c i t i n g E s t e s 
v. Monk, 464 So. 2d 103 ( A l a . C i v . App. 1 9 8 5 ) ) . " 

T u r n e r v. West R i d g e A p a r t m e n t s , I n c . , 893 So. 2d 332, 335 

( A l a . 2 0 0 4 ) . 

I n t h e main o p i n i o n , t h e c o u r t d e t e r m i n e s t h a t t h e t r i a l 

c o u r t ' s o r d e r r e s u l t e d i n an i n v o l u n t a r y d i s s o c i a t i o n o f t h e 

w i f e f r o m t h e b u s i n e s s . The c o u r t f u r t h e r d e t e r m i n e s t h a t t h e 

i n v o l u n t a r y d i s s o c i a t i o n o f t h e w i f e p e r m i t t e d t h e t r i a l c o u r t 

t o v a l u e t h e b u s i n e s s as i t d i d w i t h o u t v i o l a t i n g t h e t e r m s o f 

t h e o p e r a t i n g a g r e e m e n t . I r e s p e c t f u l l y d i s a g r e e . 

The a r t i c l e o f t h e o p e r a t i n g a g r e e m e n t r e g a r d i n g 

d i s a s s o c i a t i o n , A r t i c l e X I I I , a d d r e s s e s what t o do w i t h a 

member's i n t e r e s t once he o r she i s no l o n g e r a member b e c a u s e 

o f , among o t h e r r e a s o n s , d e a t h , b a n k r u p t c y , o r v o l u n t a r y 

w i t h d r a w a l f r o m t h e b u s i n e s s . The t r i a l c o u r t a s c e r t a i n e d t h e 

v a l u e o f t h e w i f e ' s i n t e r e s t i n t h e b u s i n e s s and o r d e r e d t h a t 

h e r i n t e r e s t be a w a r d e d t o t h e h u s b a n d upon payment o f t h a t 
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sum. The t r i a l c o u r t d i d n o t p o i n t t o t h e a r t i c l e o f t h e 

o p e r a t i n g a g r e e m e n t t h a t a l l o w e d i t t o make s u c h an award. 

F u r t h e r m o r e , i n t h e m a i n o p i n i o n , t h e c o u r t f a i l s t o e x p l a i n 

b y what r i g h t a t r i a l c o u r t c a n d i s s o c i a t e a member o f an LLC. 

The a c t i o n s o f t h e t r i a l c o u r t and t h i s c o u r t a r e n o t 

s u p p o r t e d by any p r o v i s i o n i n t h e o p e r a t i n g a g r e e m e n t . 

I n f a c t , i n t h e m a i n o p i n i o n , t h i s c o u r t i g n o r e s a 

p r o v i s i o n i n t h e o p e r a t i n g a g r e e m e n t . I n o r d e r t o d i s s o c i a t e 

t h e w i f e f r o m t h e b u s i n e s s , t h e t r i a l c o u r t f i r s t d i s p o s e d o f 

t h e w i f e ' s i n t e r e s t i n t h e b u s i n e s s t h r o u g h a c o n v e y a n c e t o 

t h e h u s b a n d . S e c t i o n 2 o f A r t i c l e X I I , t h e a r t i c l e o f t h e 

o p e r a t i n g a g r e e m e n t c o n t a i n i n g p r o v i s i o n s r e g a r d i n g t h e 

d i s p o s i t i o n o f a member's i n t e r e s t i n t h e b u s i n e s s , c l e a r l y 

s t a t e s t h a t "any a t t e m p t e d D i s p o s i t i o n o f a M e m b e r s h i p 

I n t e r e s t , o r any p a r t t h e r e o f , n o t i n c o m p l i a n c e w i t h t h i s 

A r t i c l e i s n u l l a nd v o i d ab i n i t i o . " R a t h e r t h a n c o r r e c t l y 

i n t e r p r e t i n g t h i s p r o v i s i o n as c o n t e m p l a t i n g e v e r y 

c i r c u m s t a n c e by w h i c h an i n t e r e s t i n t h e b u s i n e s s m i g h t be 

d i s p o s e d , t h e c o u r t , i n t h e m a i n o p i n i o n , i m p l i e s t h a t t h e 

b u r d e n i s on t h e p a r t i e s , d u r i n g t h e f o r m a t i o n o f an LLC, t o 

e x p l i c i t l y p r o v i d e f o r e v e r y s c e n a r i o i n w h i c h an i n t e r e s t i n 
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an LLC may be d i s p o s e d . Such a r e q u i r e m e n t i s u n d u l y 

burdensome and w o u l d have n e g a t i v e e f f e c t s on t h e b u s i n e s s 

c l i m a t e o f o u r s t a t e . B u s i n e s s e s have l o n g d e p e n d e d on t h e 

c e r t a i n t y t h a t c o n t r a c t s w i l l be i n t e r p r e t e d by t h e i r p l a i n 

m e a n i n g and n o t a r b i t r a r i l y r e w r i t t e n by t h e j u d i c i a l s y s t e m . 

U n i o n C e n t . R e l i e f A s s ' n v. J o h n s o n , 73 So. 816, 817 ( A l a . 

1 9 1 6 ) . C o n t r a c t s s h o u l d n o t be i g n o r e d m e r e l y b e c a u s e t h e y a r e 

i n t e r p r e t e d i n c o n j u n c t i o n w i t h d i v o r c e t r i a l s . The t r i a l 

c o u r t was bound t o e n f o r c e t h e o p e r a t i n g a g r e e m e n t . 

The w i f e d i d n o t m e r e l y o b j e c t t o t h e q u a l i f i c a t i o n s o f 

t h e a c c o u n t a n t a t t r i a l . The w i f e a l s o s o u g h t p r o p e r 

i n t e r p r e t a t i o n and e n f o r c e m e n t o f t h e o p e r a t i n g a g r e e m e n t . 

The w i f e i n s i s t e d t h a t a p a n e l o f c e r t i f i e d a p p r a i s e r s , w i t h 

one s e l e c t e d by e a c h p a r t y , p r o d u c e a v a l u a t i o n as p r o v i d e d 

f o r i n t h e o p e r a t i n g a g r e e m e n t . I n s t e a d o f e n f o r c i n g t h e 

o p e r a t i n g a g r e e m e n t , t h e t r i a l c o u r t r e l i e d s o l e l y on t h e 

h u s b a n d ' s a c c o u n t a n t t o v a l u e t h e b u s i n e s s . I n o r d e r t o 

j u s t i f y t h e t r i a l c o u r t ' s a c t i o n , t h i s c o u r t , i n t h e m a in 

o p i n i o n , u s e s a c o n t r a c t u a l i n t e r p r e t a t i o n t h a t was n o t 
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d i s c u s s e d b y anyone a t t r i a l . 1 0 B o t h p a r t i e s a r g u e d a b o u t 

w h e t h e r t h e w i f e , by f i l i n g f o r d i v o r c e , h a d d i s s o c i a t e d 

h e r s e l f f r o m t h e b u s i n e s s . The h u s b a n d d i d n o t a r g u e t h a t , 

b e c a u s e t h e w i f e d i d n o t d e s i r e t o s e l l h e r s h a r e i n t h e 

b u s i n e s s , t h e o p e r a t i n g a g r e e m e n t d i d n o t a p p l y . I n f a c t , 

when q u e s t i o n e d b y h e r a t t o r n e y , t h e w i f e t e s t i f i e d : 

"Q. Would you a g r e e t h a t you t o l d me [ i n y o u r 
d e p o s i t i o n ] i n J a n u a r y o f 2009, j u s t a few months 
ago, w i t h r e s p e c t t o t h i s b u s i n e s s t h a t you w a n t e d 
[ t h e husband] t o buy y o u r i n t e r e s t i n t h e b u s i n e s s ? 

"A. I d i d . " 

I n t h e m a i n o p i n i o n , t h e c o u r t c o n f l a t e s t h e w i f e ' s 

a r g u m e n t s a t t r i a l . A l t h o u g h i t i s t r u e t h a t t h e w i f e w a n t e d 

t o m a i n t a i n h e r i n t e r e s t i n t h e b u s i n e s s , t h e w i f e c l e a r l y 

a r g u e d t h a t , i n t h e a l t e r n a t i v e , t h e c o u r t must a b i d e by t h e 

p r o v i s i o n s o f t h e o p e r a t i n g a g r e e m e n t i n f a s h i o n i n g any 

d i s p o s i t i o n o f t h a t i n t e r e s t . F u r t h e r m o r e , a l t h o u g h t h e w i f e 

s u g g e s t e d t o t h e t r i a l c o u r t t h a t t h e p a r t i e s ' c o n t r a c t 

1 0My e m p h a s i s on t h e r e l i a n c e i n t h e m a i n o p i n i o n on an 
a r g ument n o t m e n t i o n e d by any p a r t y a t t r i a l i s n o t meant t o 
s u g g e s t t h a t o u r c o u r t c a n n o t a f f i r m a j u d g m e n t on any v a l i d 
g r o u n d . R a t h e r , i t i s meant t o s u g g e s t t h a t t h e f a c t t h a t t h e 
c o u r t ' s i n t e r p r e t a t i o n i n t h e m a in o p i n i o n i s n o t s u p p o r t e d by 
e i t h e r p a r t y ' s c o n s t r u c t i o n o f t h e o p e r a t i n g a g r e e m e n t m i g h t 
be an i n d i c a t i o n t h a t i t i s an i m p r o p e r c o n s t r u c t i o n t h a t i s 
n o t i n a c c o r d a n c e w i t h t h e i n t e n t o f t h e p a r t i e s . 

26 



2081176 

d i s p u t e r e g a r d i n g h e r d i s s o c i a t i o n f r o m t h e b u s i n e s s s h o u l d be 

a d d r e s s e d i n a s e p a r a t e a c t i o n , she d i d n o t w a i v e h e r a r gument 

t h a t t h e t r i a l c o u r t must f o l l o w t h e o p e r a t i n g a g r e e m e n t 

w h i c h , she a s s e r t e d , was b i n d i n g on t h e c o u r t , b e c a u s e h e r 

c o u n s e l d e c l i n e d t o c o n t i n u e t o a s s e r t an a r gument a b o u t t h e 

a p p l i c a b i l i t y o f a s e p a r a t e a c t i o n . The argument t h a t t h e 

t r i a l c o u r t ' s a c t i o n was c o n t r a r y t o t h e o p e r a t i n g a g r e e m e n t 

i s c e n t r a l t o t h e w i f e ' s a p p e a l . 1 1 L a s t l y , I r e s p e c t f u l l y 

d i s a g r e e w i t h t h e c o u r t t h a t t h e " v a l i d g r o u n d " on w h i c h i t 

r e l i e s -- n a m e l y , t h a t " t h e t e r m s o f § 2.2 o f t h e o p e r a t i n g 

a g r e e m e n t do n o t g o v e r n v a l u a t i o n when a member becomes 

i n v o l u n t a r i l y d i s s o c i a t e d f r o m t h e b u s i n e s s due t o a d i v o r c e 

j u d g m e n t , " So. 3d -- i s a v a l i d g r o u n d on w h i c h i t may 

a f f i r m t h e t r i a l c o u r t ' s j u d g m e n t ; i n s t e a d , I c o n c l u d e t h a t 

t h e o p e r a t i n g a g r e e m e n t does g o v e r n t h e v a l u a t i o n o f t h e 

w i f e ' s i n t e r e s t i n t h e b u s i n e s s . 

1 1 I n o t e t h a t t h e m a i n r e a s o n f o r t h e c o n f u s i o n as t o what 
t h e w i f e a r g u e d on a p p e a l i s a r e s u l t o f t h e r e l i a n c e by t h e 
c o u r t , i n t h e m a i n o p i n i o n , on an i n t e r p r e t a t i o n o f t h e 
o p e r a t i n g a g r e e m e n t t h a t t h e w i f e c o u l d n o t have r e a s o n a b l y 
been e x p e c t e d t o d e f e n d on a p p e a l . B o t h p a r t i e s ' b r i e f s t o o u r 
c o u r t f o c u s on w h e t h e r u n d e r A l a . Code, 1975, § 10-12-
3 6 ( b ) ( 1 ) ( d ) & ( e ) , t h e o p e r a t i n g a g r e e m e n t a p p l i e s i n t h i s 
c a s e . The i n t e r p r e t a t i o n o f t h e o p e r a t i n g a g r e e m e n t was n e v e r 
an i s s u e a t t r i a l . 
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A r t i c l e X I I o f t h e o p e r a t i n g a g r e e m e n t c o n t a i n s b o t h a 

ban on any d i s p o s i t i o n o f a member's i n t e r e s t i n t h e b u s i n e s s 

t h a t i s n o t i n a c c o r d a n c e w i t h t h e a r t i c l e a n d a mechanism f o r 

d i s p o s i t i o n o f a member's i n t e r e s t i f t h e members c a n n o t a g r e e 

on a v a l u a t i o n o f t h e member's i n t e r e s t . F i r s t , A r t i c l e X I I , 

§ 1.5, i s t r i g g e r e d b e c a u s e t h e w i f e d i d d e s i r e t o s e l l h e r 

i n t e r e s t i n t h e b u s i n e s s . The p a r t i e s were i n c o u r t , i n p a r t , 

b e c a u s e t h e y c o u l d n o t a g r e e on a p u r c h a s e p r i c e f o r t h e 

w i f e ' s i n t e r e s t i n t h e b u s i n e s s . The w i f e made c l e a r d u r i n g 

t h e t r i a l t h a t , i n a d d i t i o n t o t h e d i v o r c e , she s o u g h t 

e n f o r c e m e n t o f t h e o p e r a t i n g a g r e e m e n t . I n t h e main o p i n i o n , 

t h e c o u r t a s s e r t s t h a t A r t i c l e X I I , § 1.5, i s n o t t r i g g e r e d 

b e c a u s e " t h e w i f e d i d n o t , i n f a c t , ' d e s i r e t o g i f t , s e l l , o r 

o t h e r w i s e c o n v e y ' h e r i n t e r e s t i n t h e b u s i n e s s t o t h e 

h u s b a n d . " So. 3d n.3. The c o u r t t h e n a s s e r t s t h a t 

" t h e t r i a l c o u r t p l a i n l y s t a t e d t h a t i t was o r d e r i n g t h e w i f e 

t o d i v e s t h e r s e l f o f h e r i n t e r e s t i n t h e b u s i n e s s a g a i n s t h e r 

s t a t e d d e s i r e t o c o n t i n u e r u n n i n g t h e b u s i n e s s w i t h t h e 

h u s b a n d . " So. 3d a t n.3. However, t h e w i f e s t a t e d 

t h a t , i f she c o u l d n o t r e t a i n h e r i n t e r e s t i n t h e b u s i n e s s , 

she d e s i r e d t o s e l l i t t o t h e h u s b a n d i n a manner c o n s i s t e n t 
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w i t h t h e o p e r a t i n g a g r e e m e n t . T h e r e f o r e , A r t i c l e X I I , § 1.5, 

a p p l i e s . 

S e c o n d , s i n c e t h e members o f t h e b u s i n e s s c o u l d n o t a g r e e 

on a p u r c h a s e p r i c e f o r t h e w i f e ' s i n t e r e s t i n t h e b u s i n e s s , 

A r t i c l e X I I , § 1.5, f u r t h e r s t a t e s t h a t " t h e p u r c h a s e p r i c e 

s h a l l be d e t e r m i n e d u s i n g t h e same p r o c e d u r e as i s u s e d t o 

d e t e r m i n e t h e p u r c h a s e p r i c e i n t h e e v e n t o f t h e d e a t h o f a 

Member." As c o r r e c t l y s t a t e d i n t h e m a i n o p i n i o n , t h e above 

q u o t a t i o n r e f e r s t o A r t i c l e X I I I , § 2.2. D e s p i t e i t s 

a c k n o w l e d g m e n t t h a t A r t i c l e X I I , § 1.5, t r i g g e r s A r t i c l e X I I I , 

§ 2.2, t h e c o u r t , i n t h e main o p i n i o n , a c c u s e s t h i s j u d g e o f 

a t t e m p t i n g t o r e w r i t e t h e o p e r a t i n g a g r e e m e n t b e c a u s e , t h e 

c o u r t a s s e r t s , t h e w i f e d i d n o t meet one o f t h e t r i g g e r i n g 

r e q u i r e m e n t s l i s t e d i n A r t i c l e X I I I , § 2.2. The f a c t t h a t t h e 

w i f e i s n o t dead , i s n o t i n c o m p e t e n t , and d i d n o t v o l u n t a r i l y 

d i s s o c i a t e h e r s e l f f r o m t h e b u s i n e s s i s n o t f a t a l t o t h e 

w i f e ' s p o s i t i o n t h a t t h e o p e r a t i n g a g r e e m e n t c o n t r o l s . 

R a t h e r , b e c a u s e t h e w i f e d e s i r e d t o s e l l h e r i n t e r e s t i n t h e 

b u s i n e s s t o t h e h u s b a n d , t h e t r i g g e r f o r t h e a p p l i c a b i l i t y o f 

A r t i c l e X I I I , § 2.2, i s c l e a r l y f o u n d i n A r t i c l e X I I , § 1.5. 
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T h i r d , as a c c u r a t e l y d e s c r i b e d i n t h e main o p i n i o n , 

A r t i c l e X I I I , § 2.2, p r o v i d e s t h a t a p a n e l o f a p p r a i s e r s i s t o 

v a l u e t h e b u s i n e s s . L a s t l y , n e i t h e r t h e t r i a l c o u r t n o r t h i s 

c o u r t , i n t h e main o p i n i o n , c a n p o i n t t o any s e c t i o n o f 

A r t i c l e X I I t h a t a u t h o r i z e s t h e a c t i o n o f t h e t r i a l c o u r t . 

B e c a u s e A r t i c l e X I I bans any d i s p o s i t i o n o f a member's 

i n t e r e s t i n t h e b u s i n e s s n o t c o n t a i n e d w i t h i n t h e a r t i c l e , t h e 

t r i a l c o u r t ' s d i s p o s i t i o n was n o t i n c o m p l i a n c e w i t h t h e 

o p e r a t i n g a g r e e m e n t and t h e c o u r t ' s r e a s o n i n g i n t h e m a i n 

o p i n i o n i s n o t a v a l i d g r o u n d on w h i c h i t c a n a f f i r m t h e 

j u d g m e n t o f t h e t r i a l c o u r t . 

The p a r t i e s s h a r e d e q u a l l y i n t h e o w n e r s h i p and 

management o f t h e b u s i n e s s . The h u s b a n d o v e r s a w d a y - t o - d a y 

o p e r a t i o n s o f t h e b u s i n e s s , i n c l u d i n g t h e m a r k e t i n g and 

s e l l i n g o f t h e f l o o r c o v e r i n g s , w h i l e t h e w i f e m a i n t a i n e d t h e 

a c c o u n t i n g r e c o r d s . T h i s a r r a n g e m e n t was g o v e r n e d by a v a l i d 

o p e r a t i n g a g r e e m e n t c r e a t e d a t t h e f o r m a t i o n o f t h e b u s i n e s s . 

The b u s i n e s s began o p e r a t i o n s i n 2000 when t h e w i f e c o n v i n c e d 

t h e h u s b a n d t h a t he was b e i n g t r e a t e d u n f a i r l y by h i s p r e v i o u s 

e m p l o y e r and c o u l d , w i t h h e r a s s i s t a n c e as o f f i c e manager and 

b o o k k e e p e r , s t a r t a 50/50 b u s i n e s s v e n t u r e w i t h h e r . 
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C o n s e q u e n t l y , t h e y f o r m e d t h e b u s i n e s s as an LLC i n c o r p o r a t e d 

i n A l a b a m a t h a t was g o v e r n e d by a v a l i d o p e r a t i n g a g r e e m e n t . 

Now, t h e f o u n d e r o f t h e b u s i n e s s has been d e n i e d h e r i n t e r e s t 

i n any f u t u r e income g e n e r a t e d by t h a t b u s i n e s s by a c o u r t 

t h a t c o m p l e t e l y and o p e n l y i g n o r e d t h e o p e r a t i n g a g r e e m e n t 

t h a t g o v e r n e d t h e b u s i n e s s . 

The m a in o p i n i o n i s a s i g n i f i c a n t o b s t a c l e t o t h e 

i m p r o v e m e n t o f t h e b u s i n e s s c l i m a t e i n o u r s t a t e . I t a d v a n c e s 

a r b i t r a r y j u d i c i a l i n t e r f e r e n c e i n t o t h e g o v e r n a n c e o f 

b u s i n e s s e s . " ' G r e a t damage i s done where b u s i n e s s e s c a n n o t 

c o u n t on c e r t a i n t y i n t h e i r l e g a l r e l a t i o n s h i p s a nd s t r o n g 

r e a s o n s must s u p p o r t a c o u r t when i t i n t e r f e r e s i n a l e g a l 

r e l a t i o n s h i p v o l u n t a r i l y assumed b y t h e p a r t i e s . ' " G o o d y e a r  

T i r e & Rubber Co. v. J.M. T u l l M e t a l s Co., 629 So. 2d 633, 638 

( A l a . 1 9 9 3 ) ( q u o t i n g C i t y o f A r t i s i a v. C a r t e r , 94 N.M. 311, 

314, 610 P.2d 198, 201 (N.M. C t . App. 1 9 8 0 ) ) . 

By p r o v i d i n g a f r a m e w o r k f o r a member's d i s s o c i a t i o n f r o m 

t h e b u s i n e s s and t h e d i s p o s i t i o n o f t h a t member's i n t e r e s t , 

t h e o p e r a t i n g a g r e e m e n t r e f l e c t s an o b v i o u s d e s i r e t o p r e v e n t 

c o u r t s f r o m i n t e r f e r i n g i n t h e g o v e r n a n c e o f t h e b u s i n e s s . I t 

i s n o t a b l e t h a t , r a t h e r t h a n p e r m i t t i n g a c o u r t t o v a l u e t h e 
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b u s i n e s s , t h e o p e r a t i n g a g r e e m e n t p r o v i d e d f o r v a l u a t i o n by 

c e r t i f i e d a p p r a i s e r s . Y e t , i n t h i s c a s e , t h e c o u r t i s a l l o w e d 

t o t a k e t h e b u s i n e s s f r o m one p a r t y and r e d i s t r i b u t e i t t o t h e 

o t h e r a c c o r d i n g t o a v a l u a t i o n a s s i g n e d by t h e c o u r t . 

A l t h o u g h t h e amount a t s t a k e and t h e s i z e o f t h i s b u s i n e s s i s 

s m a l l i n t h i s p a r t i c u l a r c a s e , t h e main o p i n i o n i s a 

s i g n i f i c a n t s e t b a c k t o b u s i n e s s e s and e n t r e p r e n e u r s d e s i r i n g 

t o c o n t r o l t h e i r own a f f a i r s . 

The w i f e f u r t h e r a r g u e s t h a t t h e t r i a l c o u r t e r r e d by n o t 

a w a r d i n g p e r i o d i c a l i m o n y o r by n o t r e s e r v i n g t h a t i s s u e f o r 

f u t u r e d e t e r m i n a t i o n and t h a t i t e x c e e d e d i t s d i s c r e t i o n i n 

d i v i d i n g t h e m a r i t a l p r o p e r t y . B e c a u s e I do n o t a g r e e w i t h 

t h e c o n c l u s i o n i n t h e main o p i n i o n t h a t t h e t r i a l c o u r t 

p r o p e r l y v a l u e d t h e b u s i n e s s , I w o u l d n o t c o n s i d e r t h e s e 

i s s u e s a t t h i s t i m e . I s s u e s o f a l i m o n y and p r o p e r t y d i v i s i o n 

a r e u s u a l l y c l o s e l y r e l a t e d . Ex p a r t e Drummond, 785 So. 2d 

358, 361 ( A l a . 2 0 0 0 ) . Thus, I w o u l d i n s t r u c t t h e t r i a l c o u r t 

t o r e c o n s i d e r i t s e n t i r e j u d g m e n t a f t e r t h e b u s i n e s s i s v a l u e d 

i n a manner c o n s i s t e n t w i t h t h e o p e r a t i n g a g r e e m e n t . 

B e c a u s e I c o n c l u d e t h a t t h e t r i a l c o u r t s h o u l d have 

f o l l o w e d t h e p r o v i s i o n s o f t h e o p e r a t i n g a g r e e m e n t when 
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v a l u i n g t h e w i f e ' s i n t e r e s t i n t h e b u s i n e s s , I r e s p e c t f u l l y 

d i s s e n t . 
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