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PITTMAN, Judge. 

D a v i d L. Rose ("the f o r m e r husband") a p p e a l s f r o m a 

judgment o f t h e C a l h o u n C i r c u i t C o u r t h o l d i n g h i m i n c o n t e m p t 

f o r s t o p p i n g payment o f a s h a r e o f h i s m i l i t a r y - r e t i r e m e n t 

b e n e f i t s t o Ruby F. Rose ("the f o r m e r w i f e " ) , w h i c h was 
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awarded p u r s u a n t t o t h e p r o p e r t y s e t t l e m e n t i n c o r p o r a t e d i n t o 

t h e p a r t i e s ' d i v o r c e j u d g m e n t . The t r i a l c o u r t r e a c h e d i t s 

r u l i n g b a s e d on i t s c o n c l u s i o n t h a t t h e f o r m e r w i f e ' s s h a r e o f 

t h o s e m i l i t a r y - r e t i r e m e n t b e n e f i t s was an u n m o d i f i a b l e award 

o f a p o r t i o n o f t h e p a r t i e s ' m a r i t a l p r o p e r t y . We a f f i r m i n 

p a r t and r e v e r s e i n p a r t . 

The f a c t s o f t h i s c a s e a r e n o t d i s p u t e d . The p a r t i e s 

d i v o r c e d i n 1993. A p o r t i o n o f t h e p a r t i e s ' d i v o r c e j u d g m e n t , 

w h i c h i n c o r p o r a t e d an agreement o f t h e p a r t i e s , p r o v i d e d f o r 

t h e d i v i s i o n o f t h r e e i d e n t i f i e d " a s s e t s , " i n c l u d i n g t h e 

f o r m e r h u s b a n d ' s m i l i t a r y - r e t i r e m e n t b e n e f i t s , l a b e l i n g t h e 

d i v i s i o n o f t h o s e " a s s e t s " as a " p r o p e r t y s e t t l e m e n t . " The 

p a r t i e s a g r e e d t h a t e a c h w o u l d r e c e i v e a 50% s h a r e o f t h e 

f o r m e r h u s b a n d ' s m i l i t a r y - r e t i r e m e n t b e n e f i t s and t h a t t h e 

f o r m e r w i f e w o u l d be e n t i t l e d t o o n e - h a l f o f any c o s t - o f -

l i v i n g i n c r e a s e s i n b e n e f i t p a y m e n t s . The p a r t i e s f u r t h e r 

a g r e e d t h a t t h e f o r m e r w i f e ' s e n t i t l e m e n t t o t h o s e b e n e f i t s 

w o u l d t e r m i n a t e i f she r e m a r r i e d or d i e d . 

I n a p p r o x i m a t e l y O c t o b e r 2 0 0 8 , t h e f o r m e r h u s b a n d 

c o n t a c t e d t h e D e f e n s e F i n a n c e and A c c o u n t i n g S e r v i c e , t h e 

a g e n c y r e s p o n s i b l e f o r p a y i n g t h e f o r m e r h u s b a n d ' s m i l i t a r y -
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r e t i r e m e n t b e n e f i t s , and i n s t r u c t e d t h a t a g e n c y t o s t o p 

i s s u i n g h i s b e n e f i t payments t o t h e f o r m e r w i f e . When t h o s e 

payments c e a s e d , t h e f o r m e r w i f e f i l e d a p e t i t i o n s e e k i n g a 

f i n d i n g t h a t t h e f o r m e r h u s b a n d was i n c o n t e m p t f o r n o t p a y i n g 

h e r s h a r e o f h i s m i l i t a r y - r e t i r e m e n t b e n e f i t s . I n h e r 

p e t i t i o n , she a r g u e d t h a t t h e f o r m e r h u s b a n d ' s a c t i o n s had 

v i o l a t e d t h e d i v o r c e j u d g m e n t , and she r e q u e s t e d c a l c u l a t i o n 

o f t h e f o r m e r h u s b a n d ' s a r r e a r a g e . She a l s o r e q u e s t e d 

i n c a r c e r a t i o n o f t h e f o r m e r h u s b a n d u n t i l he s a t i s f i e d t h e 

a r r e a r a g e ; a d e c l a r a t i o n o f t h e r i g h t s o f e a c h p a r t y ; 

r e i n s t a t e m e n t o f payments t o h e r o f a s h a r e o f t h e m i l i t a r y -

r e t i r e m e n t p a y m e n t s ; an award o f a t t o r n e y f e e s ; and o t h e r 

r e l i e f deemed a p p r o p r i a t e . The t r i a l c o u r t g r a n t e d t h e f o r m e r 

w i f e ' s r e q u e s t f o r a h e a r i n g . 

I n r e s p o n s e t o t h e f o r m e r w i f e ' s p e t i t i o n , t h e f o r m e r 

h u s b a n d f i l e d a p l e a d i n g d e n y i n g h e r a l l e g a t i o n s and a s s e r t e d 

a c o u n t e r c l a i m f o r m o d i f i c a t i o n o f t h e d i v o r c e j u d g m e n t . He 

a r g u e d t h a t t h e award t o t h e f o r m e r w i f e o f a s h a r e o f h i s 

m i l i t a r y - r e t i r e m e n t b e n e f i t s was a p e r i o d i c - a l i m o n y award and 

t h u s , he a v e r r e d , was s u b j e c t t o t h e o p e r a t i o n o f A l a . Code 

1975, § 3 0 - 2 - 5 5 , p e r t a i n i n g t o t e r m i n a t i o n o f s u c h awards upon 
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r e m a r r i a g e o r c o h a b i t a t i o n w i t h a member o f t h e o p p o s i t e s e x . 

He f u r t h e r a l l e g e d t h a t b o t h p a r t i e s ' f i n a n c i a l s i t u a t i o n s had 

ch a n g e d s u c h t h a t i t was n e c e s s a r y and p r o p e r f o r t h e t r i a l 

c o u r t t o t e r m i n a t e t h e payment o f m i l i t a r y - r e t i r e m e n t b e n e f i t s 

t o t h e f o r m e r w i f e . 

A t t h e h e a r i n g h e l d on t h e f o r m e r w i f e ' s p e t i t i o n , t h e 

p a r t i e s s t i p u l a t e d t h a t t h e c a s e does n o t i n v o l v e t h e i s s u e 

w h e t h e r t h e f o r m e r w i f e has r e m a r r i e d a t common l a w . I n s t e a d , 

t h e f o r m e r h u s b a n d i n s i s t e d t h a t t h e payments s h o u l d be 

t e r m i n a t e d u n d e r § 30-2-55 b e c a u s e , he s a i d , t h e f o r m e r w i f e 

had been c o h a b i t i n g w i t h a member o f t h e o p p o s i t e s e x f o r o v e r 

f i v e y e a r s and t h a t h i s i n s t r u c t i o n t h e a g e n c y r e s p o n s i b l e f o r 

p a y i n g t h o s e b e n e f i t s t o t e r m i n a t e t h e payments t o t h e f o r m e r 

w i f e was c o n s i s t e n t w i t h t h a t s t a t u t e . The t r i a l c o u r t 

r e q u e s t e d b r i e f s f r o m e a c h p a r t y d i s c u s s i n g w h e t h e r t h e f o r m e r 

w i f e ' s s h a r e o f t h e f o r m e r h u s b a n d ' s m i l i t a r y - r e t i r e m e n t 

b e n e f i t s was an a l i m o n y award s u b j e c t t o m o d i f i c a t i o n u n d e r § 

30-2-55. A f t e r r e v i e w , t h e t r i a l c o u r t d e t e r m i n e d t h a t t h e 

f o r m e r h u s b a n d ' s m i l i t a r y - r e t i r e m e n t b e n e f i t s had been d i v i d e d 

as m a r i t a l p r o p e r t y and, t h u s , were n o t s u b j e c t t o 

m o d i f i c a t i o n u n d e r § 30-2-55. The c o u r t f u r t h e r h e l d t h e 

4 



2081182 

f o r m e r h u s b a n d i n c o n t e m p t b a s e d upon h i s h a v i n g w i t h h e l d t h e 

p ayments t o t h e f o r m e r w i f e . 

The i s s u e p r e s e n t e d t o t h i s c o u r t on a p p e a l b y t h e f o r m e r 

h u s b a n d i s w h e t h e r t h e t r i a l c o u r t e r r e d i n d e t e r m i n i n g t h a t 

t h e f o r m e r w i f e ' s e n t i t l e m e n t t o payments f r o m h i s m i l i t a r y -

r e t i r e m e n t b e n e f i t s stems f r o m an u n m o d i f i a b l e d i v i s i o n o f 

m a r i t a l p r o p e r t y . The n a t u r e o f t h i s a p p e a l r e q u i r e s us t o 

r e v i e w t h e t r i a l c o u r t ' s a p p l i c a t i o n o f t h e l a w t o t h e f a c t s , 

w h i c h a r e n o t i n d i s p u t e . We r e v i e w t h e t r i a l c o u r t ' s d e c i s i o n 

de novo w i t h o u t a f f o r d i n g any p r e s u m p t i o n o f c o r r e c t n e s s t o 

t h e t r i a l c o u r t ' s o p i n i o n . B o u d r e a u v. S l a t o n , 9 So. 3d 495, 

498 ( A l a . C i v . App. 2 0 0 8 ) . 

The f o r m e r h u s b a n d a r g u e s t h a t t h e f o r m e r w i f e ' s s h a r e o f 

h i s m i l i t a r y - r e t i r e m e n t b e n e f i t s c o n s t i t u t e d p e r i o d i c a l i m o n y , 

as o p p o s e d t o a l i m o n y i n g r o s s , b e c a u s e , he s a y s , t h e f o r m e r 

w i f e ' s r e c e i p t o f t h o s e b e n e f i t s u n d e r t h e d i v o r c e judgment i s 

n o t p e r m a n e n t . The f o r m e r h u s b a n d f u r t h e r a r g u e s t h a t t h e 

a ward of h i s m i l i t a r y - r e t i r e m e n t b e n e f i t s i s s u b j e c t t o 

m o d i f i c a t i o n u n d e r § 30-2-55 and s h o u l d be t e r m i n a t e d b e c a u s e , 

he a v e r s , t h e f o r m e r w i f e , has a d m i t t e d t h a t she has c o h a b i t e d 
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w i t h a member o f t h e o p p o s i t e s e x f o r t h e f i v e y e a r s p r e c e d i n g 

t h i s l i t i g a t i o n . 

The f o r m e r w i f e a r g u e s t h a t , b e c a u s e Alabama d e c i s i o n s 

have p r e v i o u s l y s t a t e d t h a t r e t i r e m e n t b e n e f i t s may be d i v i d e d 

as p r o p e r t y p u r s u a n t t o a p r o p e r t y s e t t l e m e n t , h e r award o f a 

s h a r e of t h e f o r m e r h u s b a n d ' s m i l i t a r y - r e t i r e m e n t b e n e f i t s i s 

a p r o p e r t y s e t t l e m e n t . I n t h a t a rgument, t h e f o r m e r w i f e 

r e l i e s h e a v i l y on Ex p a r t e Vaughn, 634 So. 2d 533 ( A l a . 1 9 9 3 ) . 

I n d o i n g s o , she m i s c h a r a c t e r i z e s Vaughn as s u p p o r t i n g t h e 

e r r o n e o u s p r o p o s i t i o n t h a t b e c a u s e m i l i t a r y - r e t i r e m e n t 

b e n e f i t s may be d i v i d e d as m a r i t a l p r o p e r t y i n a p r o p e r t y 

s e t t l e m e n t , s u c h b e n e f i t s n e c e s s a r i l y c a n n o t be t h e s o u r c e o f 

p e r i o d i c - a l i m o n y p a y m e n t s . Her argument o v e r s i m p l i f i e s t h e 

i s s u e a t hand. A l t h o u g h i t i s i n d e e d t r u e t h a t r e t i r e m e n t 

b e n e f i t s may be d i v i d e d as p r o p e r t y , s u c h b e n e f i t s may a l s o be 

t r e a t e d as a s o u r c e o f income f r o m w h i c h t o pay p e r i o d i c 

a l i m o n y . S i n g l e t o n v. H arp, 689 So. 2d 8 80 , 8 82 ( A l a . C i v . 

App. 1 9 9 6 ) ; see a l s o D a n i e l v. D a n i e l , 841 So. 2d 1246, 1251 

( A l a . C i v . App. 2 0 0 2 ) , and S t r o n g v. S t r o n g , 709 So. 2d 1259, 

1261 ( A l a . C i v . App. 1 9 9 8 ) . 
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The p r i m a r y i s s u e w i t h w h i c h we a r e f a c e d i s w h e t h e r , i n 

t h i s p a r t i c u l a r c a s e , t h e f o r m e r h u s b a n d ' s m i l i t a r y - r e t i r e m e n t 

b e n e f i t s a r e t o be v i e w e d as a s o u r c e o f p e r i o d i c a l i m o n y , 

w h i c h i s m o d i f i a b l e u n d e r § 30-2-55, or as m a r i t a l p r o p e r t y 

e q u i t a b l y d i v i d e d among t h e p a r t i e s ( w h e t h e r a l i m o n y i n g r o s s 

o r m e r e l y p r o p e r t y s u b j e c t t o e q u i t a b l e d i v i s i o n ) . 1 B o t h 

p a r t i e s c o n c e d e t h a t t h e d i v o r c e j u d g m e n t r e f e r s t o t h e 

m i l i t a r y - r e t i r e m e n t b e n e f i t s as " a s s e t s " d i v i d e d p u r s u a n t t o 

t h e p r o p e r t y s e t t l e m e n t i n c o r p o r a t e d i n t o t h e p a r t i e s ' d i v o r c e 

j u d g m e n t . However, i t i s w e l l s e t t l e d t h a t " t h e s u b s t a n c e o f 

t h e award t a k e s p r e c e d e n c e o v e r t h e f o r m o r l a b e l . " K e n c h e l v.  

K e n c h e l , 440 So. 2d 567, 569 ( A l a . C i v . App. 1 9 8 3 ) ; see a l s o  

K e l l e y v. S t a t e Dep't o f Revenue, 796 So. 2d 1114, 1117 ( A l a . 

C i v . App. 2000) ( l a b e l s a r e n o t c o n t r o l l i n g on t h e q u e s t i o n o f 

t h e t r u e n a t u r e o f t h e o b l i g a t i o n ; t o be a p r o p e r t y 

s e t t l e m e n t , t h e amount and t i m e o f payment must be c e r t a i n and 

t h e r i g h t t o payment must be v e s t e d and n o t s u b j e c t t o 

m o d i f i c a t i o n ) . T h e r e f o r e , we must l o o k a t t h e t r u e n a t u r e o f 

t h e award t o t h e f o r m e r w i f e o f a s h a r e o f t h e f o r m e r 

1 Under Alabama caselaw, an award of alimony i n g r o s s i s 
c o n s i d e r e d t o be "a form of p r o p e r t y s e t t l e m e n t . " D a n i e l , 841 
So. 2d a t 1250 ( c i t i n g Hager v. Hager, 293 A l a . 47, 54, 299 
So. 2d 743, 749 (1974)). 
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h u s b a n d ' s m i l i t a r y - r e t i r e m e n t b e n e f i t s t o d e t e r m i n e i n t o w h i c h 

c a t e g o r y i t f a l l s . 

A l i m o n y i n g r o s s "'must s a t i s f y two r e q u i r e m e n t s [ : ] (1) 

t h e t i m e o f payment and t h e amount must be c e r t a i n , and (2) 

t h e r i g h t t o a l i m o n y must be v e s t e d . ' " D a n i e l , 841 So. 2d a t 

1250 ( q u o t i n g Cheek v. Cheek, 500 So. 2d 17, 18 ( A l a . C i v . 

App. 1 9 8 6 ) ) . " I t must a l s o be p a y a b l e out o f t h e p r e s e n t 

e s t a t e o f t h e p a y i n g s p o u s e as t h a t e s t a t e e x i s t s a t t h e t i m e 

o f t h e d i v o r c e . " D a n i e l , 841 So. 2d a t 1250. Such an award i s 

i n t e n d e d as " ' c o m p e n s a t i o n f o r t h e [ r e c i p i e n t s p o u s e ' s ] 

i n c h o a t e m a r i t a l r i g h t s [and] ... may a l s o r e p r e s e n t a 

d i v i s i o n o f t h e f r u i t s o f t h e m a r r i a g e where l i q u i d a t i o n o f a 

c o u p l e ' s j o i n t l y owned a s s e t s i s n o t p r a c t i c a b l e . ' " D a n i e l , 

841 So. 2d a t 1250 ( q u o t i n g Hager v. Hager, 293 A l a . 47, 54, 

299 So. 2d 743, 749 ( 1 9 7 4 ) ) . 

On t h e o t h e r hand, p e r i o d i c a l i m o n y n eed n o t be p a y a b l e 

o u t o f t h e e s t a t e o f t h e p a y i n g s p o u s e as i t e x i s t s a t t h e 

t i m e o f t h e d i v o r c e . B r a y v. B r a y , 979 So. 2d 798, 801 ( A l a . 

C i v . App. 2 0 0 7 ) . A p e r i o d i c - a l i m o n y award " ' " i s an a l l o w a n c e 

f o r t h e f u t u r e s u p p o r t o f t h e [ r e c i p i e n t s p o u s e ] " ' " and i s 

s u b j e c t t o m o d i f i c a t i o n u n d e r § 30-2-55. B r a y , 979 So. 2d a t 
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8 00 ( q u o t i n g D a n i e l , 841 So. 2d a t 1250 , q u o t i n g i n t u r n 

H a g er, 293 A l a . a t 55, 299 So. 2d a t 7 5 0 ) . A n o t h e r d i s t i n c t i v e 

c h a r a c t e r i s t i c o f p e r i o d i c a l i m o n y i s t h a t i t i s t r e a t e d as 

t a x a b l e income t o t h e p a r t y r e c e i v i n g t h e award. A d k i n s v.  

A d k i n s , [Ms. 2080744, J a n u a r y 22, 2010] So. 3d , 

( A l a . C i v . App. 2 0 1 0 ) . 

The s o u r c e o f p e r i o d i c - a l i m o n y payments must be t h e 

c u r r e n t income o f t h e p a y o r s p o u s e . S m i t h v. S m i t h , 866 So. 2d 

588, 591 ( A l a . C i v . App. 2003) ( h o l d i n g t h a t a r e t i r e m e n t 

a c c o u n t f r o m w h i c h a p a y o r s p o u s e was n o t a l r e a d y d r a w i n g 

b e n e f i t s c o u l d n o t be a s o u r c e o f p e r i o d i c - a l i m o n y p a y m e n t s ) . 

"[A] t r i a l c o u r t may c o n s i d e r r e t i r e m e n t a c c o u n t s as a s o u r c e 

f r o m w h i c h a p a r t y may be r e q u i r e d t o pay a l i m o n y i f t h e t r i a l 

c o u r t has e v i d e n c e f r o m w h i c h i t can d e t e r m i n e t h a t t h o s e 

r e t i r e m e n t a c c o u n t s a r e b e i n g u s e d as a s o u r c e o f c u r r e n t 

income t o t h e p a r t y . " Stamm v. Stamm, 922 So. 2d 920, 923 

( A l a . C i v . App. 2 0 0 4 ) . E v i d e n c e t h a t a p e r s o n has begun 

d r a w i n g b e n e f i t s f r o m h i s o r h e r r e t i r e m e n t a c c o u n t has been 

c o n s i d e r e d s u f f i c i e n t t o show t h a t s u c h r e t i r e m e n t b e n e f i t s 

a r e c u r r e n t income o f t h a t p e r s o n . See Yohey v. Yohey, 890 So. 

2d 160, 168 ( A l a . C i v . App. 2 0 0 4 ) ; Stamm, 922 So. 2d a t 924. 
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I n Yohey, we h e l d t h a t a t r i a l c o u r t had a c t e d p r o p e r l y 

i n r e q u i r i n g a p a y o r spouse t o t r e a t h i s r e t i r e m e n t a c c o u n t as 

a s o u r c e f r o m w h i c h t o pay p e r i o d i c a l i m o n y even t h o u g h he had 

t e s t i f i e d t h a t t h e draws f r o m t h a t a c c o u n t had been made o n l y 

f o r emergency p u r p o s e s . Yohey, 890 So. 2d a t 168. We r e a c h e d 

t h a t r e s u l t b e c a u s e t h e t r i a l c o u r t c o u l d have d i s c r e d i t e d h i s 

t e s t i m o n y and c o u l d have c o n c l u d e d t h a t he had u s e d t h o s e 

drawn b e n e f i t s as c u r r e n t income t o pay f o r g e n e r a l l i v i n g 

e x p e n s e s . S i m i l a r l y , i n Stamm, a p a y o r s p o u s e t e s t i f i e d t h a t 

he had been d r a w i n g b e n e f i t s f r o m h i s r e t i r e m e n t a c c o u n t , b u t 

he d i d n o t i n d i c a t e t h e p u r p o s e f o r w h i c h he had drawn t h e 

b e n e f i t s . We c o n c l u d e d t h a t t h e t r i a l c o u r t c o u l d have 

p r o p e r l y i n f e r r e d t h a t he had drawn b e n e f i t s t o pay f o r 

g e n e r a l l i v i n g e x p e n s e s . Stamm, 922 So. 2d a t 924. 

Our r e v i e w o f t h e r e c o r d h e r e l e a d s us t o t h e c o n c l u s i o n 

t h a t t h e f o r m e r h u s b a n d ' s m i l i t a r y - r e t i r e m e n t b e n e f i t s a r e a 

s o u r c e o f income f o r payment o f a p e r i o d i c - a l i m o n y award. I t 

i s u n d i s p u t e d t h a t payments a r e c u r r e n t l y b e i n g made f r o m t h e 

f o r m e r h u s b a n d ' s r e t i r e m e n t a c c o u n t , b e c a u s e t h e r e c o r d 

r e v e a l s t h a t , p r i o r t o t h e f o r m e r h u s b a n d ' s t e r m i n a t i n g t h e 

pa y m e n t s , t h e f o r m e r w i f e had been r e c e i v i n g h a l f o f e a c h 
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payment i s s u e d f r o m t h a t a c c o u n t . The r e c o r d a l s o shows t h a t 

t h e f o r m e r w i f e has i d e n t i f i e d h e r r e t i r e m e n t - b e n e f i t payments 

f r o m t h e f o r m e r h u s b a n d as " i n c o m e " i n h e r t a x f i l i n g s -- a 

c h a r a c t e r i z a t i o n t h a t w o u l d n o t be v a l i d i f t h e f o r m e r 

h u s b a n d ' s m i l i t a r y - r e t i r e m e n t b e n e f i t s a c t u a l l y had been 

d i v i d e d as m a r i t a l p r o p e r t y . 

D e s p i t e t h e l a n g u a g e i n t h e p a r t i e s ' s e t t l e m e n t 

a g r e e m e n t , w h i c h was i n c o r p o r a t e d i n t o t h e d i v o r c e j u d g m e n t , 

p l a c i n g t h e r e t i r e m e n t - b e n e f i t s i s s u e u n d e r a p r o p e r t y -

s e t t l e m e n t h e a d i n g , t h e f o r m e r w i f e ' s s h a r e o f t h e f o r m e r 

h u s b a n d ' s m i l i t a r y - r e t i r e m e n t b e n e f i t s c a n n o t be deemed as 

c o n s t i t u t i n g d i v i d e d p r o p e r t y o r a l i m o n y i n g r o s s b e c a u s e b o t h 

t h e t i m e a t w h i c h t h e f o r m e r w i f e ' s award w i l l c o m p l e t e l y v e s t 

and t h e t o t a l amount t h e f o r m e r w i f e w i l l r e c e i v e a r e 

i n d e f i n i t e . See K e l l e y v. S t a t e Dep't o f Revenue, 796 So. 2d 

a t 1117. T h e r e f o r e , t h a t award i s j u d i c i a l l y m o d i f i a b l e 

p u r s u a n t t o § 30-2-55 b e c a u s e i t was i n c o r p o r a t e d i n t o t h e 

d i v o r c e j u d g m e n t . See Ex P a r t e Murphy, 886 So. 2d 90, 94 ( A l a . 

2003) ( i f p a r t i e s t o a d i v o r c e p r o c e e d i n g have e n t e r e d i n t o an 

agreement i n a n t i c i p a t i o n t h e r e o f , and r e q u e s t i n c o r p o r a t i o n 

o f a l l or p a r t o f t h e agreement i n t o t h e j u d g m e n t , t h e 
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a g r e e m e n t , i f i n c o r p o r a t e d , l o s e s i t s c o n t r a c t u a l n a t u r e 

i n s o f a r as t h e r i g h t t o m o d i f y i s c o n c e r n e d ) . 2 T h e r e f o r e , we 

must remand t h i s c a s e t o t h e t r i a l c o u r t so t h a t i t may 

d e t e r m i n e w h e t h e r t h e f o r m e r w i f e ' s a d m i s s i o n t h a t she has 

c o h a b i t e d w i t h h e r p a ramour f o r a p e r i o d o f more t h a n f i v e 

y e a r s c o n s t i t u t e s a change o f c i r c u m s t a n c e s u n d e r § 30-2-55 

s u f f i c i e n t t o w a r r a n t t e r m i n a t i o n o f t h e o b l i g a t i o n t o pay 

m i l i t a r y - r e t i r e m e n t b e n e f i t s . 

A l t h o u g h we r e v e r s e as t o t h e s u b s t a n t i v e q u e s t i o n 

p r e s e n t e d , we a f f i r m t h e t r i a l c o u r t ' s judgment h o l d i n g t h e 

f o r m e r h u s b a n d i n c o n t e m p t f o r c o n t a c t i n g t h e D e f e n s e F i n a n c e 

and A c c o u n t i n g S e r v i c e and s t o p p i n g payment of t h e b e n e f i t s t o 

2 A l t h o u g h i t i s u n d i s p u t e d t h a t the p a r t i e s ' s e t t l e m e n t 
agreement was i n c o r p o r a t e d i n t o the d i v o r c e judgment, we 
n e v e r t h e l e s s would have h e l d t h a t , because the former w i f e ' s 
award i s c o n t i n g e n t on whether she r e m a r r i e s , the award i s a 
p e r i o d i c - a l i m o n y award t h a t i s j u d i c i a l l y m o d i f i a b l e p u r s u a n t 
to § 30-2-55. We r e j e c t the former w i f e ' s argument t h a t t h i s 
case f a l l s i n l i n e w i t h S t o c k b r i d g e v. Reeves, 640 So. 2d 947 
( A l a . C i v . App. 1994) and S i n g l e t o n v. Harp, 689 So. 2d 800 
( A l a . C i v . App. 1996), cases i n which t h i s c o u r t a f f i r m e d 
t r i a l c o u r t d e t e r m i n a t i o n s t h a t m i l i t a r y r e t i r e m e n t b e n e f i t s 
had been d i v i d e d p u r s u a n t t o a p r o p e r t y s e t t l e m e n t , r a t h e r 
than s e r v i n g as sources of p e r i o d i c alimony. Those cases are 
s i g n i f i c a n t l y d i s t i n g u i s h a b l e from t h i s case because the 
m i l i t a r y - r e t i r e m e n t b e n e f i t s i n each of those cases had been 
awarded to the r e c i p i e n t spouse i n each case u n t i l the death 
of the r e c i p i e n t spouse and were not c o n t i n g e n t on whether the 
r e c i p i e n t spouse r e m a r r i e d . 
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t h e f o r m e r w i f e . I n h i s b r i e f , t h e f o r m e r h u s b a n d a r g u e s t h a t 

i f we f i n d t h a t t h e award o f h i s m i l i t a r y - r e t i r e m e n t b e n e f i t s 

i s p e r i o d i c a l i m o n y , we must a l s o r e v e r s e t h e t r i a l c o u r t ' s 

j udgment h o l d i n g h i m i n c o n t e m p t b e c a u s e , he s a y s , a 

d e t e r m i n a t i o n t h a t t h e b e n e f i t s a r e a f o r m o f p e r i o d i c a l i m o n y 

mandates t h a t payment o f t h o s e b e n e f i t s must i m m e d i a t e l y c e a s e 

b e c a u s e t h e f o r m e r w i f e has a d m i t t e d t h a t she has been 

c o h a b i t i n g w i t h a member o f t h e o p p o s i t e s ex f o r more t h a n 

f i v e y e a r s . However, t h e l e g a l i s s u e s o f w h e t h e r t h e f o r m e r 

w i f e ' s award o f a p o r t i o n o f t h e f o r m e r h u s b a n d ' s m i l i t a r y -

r e t i r e m e n t b e n e f i t s i s p e r i o d i c a l i m o n y and w h e t h e r t h e f o r m e r 

h u s b a n d a c t e d c o n t e m p t u o u s l y a r e n o t d e p e n d e n t upon one 

a n o t h e r . D e t e r m i n a t i o n s o f c o n t e m p t a r e " ' c o m m i t t e d t o t h e 

sound d i s c r e t i o n o f t h e t r i a l c o u r t , and, a b s e n t an abuse o f 

t h a t d i s c r e t i o n o r u n l e s s t h e judgment o f t h e t r i a l c o u r t i s 

u n s u p p o r t e d by t h e e v i d e n c e so as t o be p l a i n l y and p a l p a b l y 

wrong, t h i s c o u r t w i l l a f f i r m . ' " Stamm, 922 So. 2d a t 924 

( q u o t i n g S t a c k v. S t a c k , 646 So. 2d 51, 56 ( A l a . C i v . App. 

1 9 9 4 ) ) . The f o r m e r h u s b a n d was h e l d i n c o n t e m p t b e c a u s e he 

a c t e d i n d e f i a n c e o f t h e d i v o r c e j u d g m e n t , w h i c h d i r e c t e d h i m, 

u n t i l i t was m o d i f i e d o r v a c a t e d , t o pay a s p e c i f i e d p o r t i o n 
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o f h i s m i l i t a r y - r e t i r e m e n t b e n e f i t s t o t h e f o r m e r w i f e . As we 

have n o t e d , i t i s u n w i s e " ' f o r a p a y i n g spouse t o s i m p l y s t o p 

p a y i n g p e r i o d i c a l i m o n y b a s e d on h i s or h e r s u s p i c i o n o f t h e 

o t h e r s p o u s e ' s c o h a b i t a t i o n , ' " b e c a u s e d o i n g so " ' c o u l d l e a d 

t o a h o l d i n g o f c o n t e m p t . ' " S c o t t v. S c o t t , 38 So. 3d 79, 85 

( A l a . C i v . App. 2009) ( q u o t i n g S a n d e r s v. B u r g a r d , 715 So. 2d 

808, 811 ( A l a . C i v . App. 1 9 9 8 ) ) . Even t h o u g h t h e f o r m e r 

h u s b a n d has c o r r e c t l y c o n t e n d e d t h a t t h e f o r m e r w i f e ' s award 

o f a s h a r e o f h i s m i l i t a r y - r e t i r e m e n t b e n e f i t s was s u b j e c t t o 

m o d i f i c a t i o n , he was n o t e n t i t l e d t o t e r m i n a t e t h e payments 

u n i l a t e r a l l y , and t h e t r i a l c o u r t c o u l d p r o p e r l y have 

d e t e r m i n e d , as i t d i d , t h a t c o n t a c t i n g t h e D e f e n s e F i n a n c e and 

A c c o u n t i n g S e r v i c e was n o t t h e a p p r o p r i a t e r e c o u r s e . See 

S c o t t , 38 So. 3d a t 86-87 ( d i s c u s s i n g a l t e r n a t i v e s t o 

u n i l a t e r a l l y t e r m i n a t i n g p e r i o d i c - a l i m o n y payments when a 

p a y o r s p o u s e b e l i e v e s he o r she s h o u l d no l o n g e r be o b l i g a t e d 

t o make s u c h p a y m e n t s , i n c l u d i n g payment i n t o c o u r t ) . 

M o r e o v e r , § 30-2-55 c l e a r l y r e q u i r e s a p a r t y t o p e t i t i o n t h e 

c o u r t i n t h e e v e n t t h a t he or she s e e k s t o e s t a b l i s h 

c i r c u m s t a n c e s w a r r a n t i n g m o d i f i c a t i o n o f a d i v o r c e judgment 
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w i t h r e s p e c t t o a l i m o n y . T h e r e f o r e , we a f f i r m t h e t r i a l 

c o u r t ' s d e c i s i o n w i t h r e s p e c t t o t h e c o n t e m p t i s s u e . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 
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