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Consolidated Pipe & Supply Co. 

v. 

City of Bessemer et a l . 

Appeal from Jefferson C i r c u i t Court, Bessemer Division 
(CV-01-1171 and CV-03-1293) 

PITTMAN, Judge. 

C o n s o l i d a t e d P i p e & Supply Company ("Consolidated") 

appeals from a judgment of the J e f f e r s o n C i r c u i t C o u r t , 

Bessemer D i v i s i o n , d e t e r m i n i n g t h a t i t s c l a i m s a g a i n s t the 

C i t y of Bessemer ("the C i t y " ) , T.E. Stevens Company, I n c . 
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("the c o n t r a c t o r " ) , and C h r i s t o p h e r Development and 

C o n s t r u c t i o n , LLC ("the s u b c o n t r a c t o r " ) , were b a r r e d by the 

o p e r a t i o n of s t a t e c o m p e t i t i v e - b i d laws. We a f f i r m as t o the 

c l a i m s a g a i n s t the C i t y , b u t we r e v e r s e as t o the c l a i m s 

a g a i n s t the c o n t r a c t o r and the s u b c o n t r a c t o r . 

The r e c o r d i n t h i s case r e v e a l s t h a t the c o n t r a c t o r and 

V i s i o n l a n d O u t l e t C e n t e r , LLC ("the d e v e l o p e r " ) , c o n t r a c t e d 

f o r the c o n s t r u c t i o n of a shopping c e n t e r on l a n d near the 

V i s i o n l a n d amusement park. The C i t y and the d e v e l o p e r 

s u b s e q u e n t l y agreed t h a t the d e v e l o p e r would complete the 

improvements e n v i s i o n e d as a shopping m a l l and t h a t i n v o i c e s 

f o r c o s t s of e n g i n e e r i n g and c o n s t r u c t i o n would be forwarded 

t o the C i t y f o r payment, a l t h o u g h the C i t y ' s e x p e n d i t u r e would 

be capped a t $1 m i l l i o n and would be t r e a t e d as an advancement 

of funds d e r i v e d from f u t u r e s a l e s - t a x revenues (and the C i t y 

s u b s e q u e n t l y adopted a m u n i c i p a l r e s o l u t i o n m e m o r i a l i z i n g t h a t 

arrangement). The c o n t r a c t o r h i r e d the s u b c o n t r a c t o r i n 

September 2000, and the s u b c o n t r a c t o r i n t u r n c o n t a c t e d 

C o n s o l i d a t e d i n o r d e r t o seek m a t e r i a l s f o r the water and 

sewer l i n e s t h a t the s u b c o n t r a c t o r would be p r i m a r i l y 

r e s p o n s i b l e f o r l a y i n g . The c o n t r a c t o r i s s u e d Purchase Order 
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Number 9907; t h a t purchase o r d e r l i s t e d C o n s o l i d a t e d as the 

vendor and d i r e c t e d shipment of m a t e r i a l s t o the C i t y "c/o" 

( i . e . , i n c a r e of) the s u b c o n t r a c t o r . C o n s o l i d a t e d was p a i d 

$44,029.58 by the C i t y i n October 2000; however, a f t e r the 

C i t y had expended a l l the funds w i t h i n the $1 m i l l i o n l i m i t 

s p e c i f i e d i n i t s r e s o l u t i o n , C o n s o l i d a t e d u n s u c c e s s f u l l y 

sought payment from the C i t y , the c o n t r a c t o r , and the 

s u b c o n t r a c t o r f o r o t h e r s u p p l i e s t h a t C o n s o l i d a t e d had 

p r o v i d e d w i t h r e s p e c t t o the c o n s t r u c t i o n p r o j e c t . 

In September 2001, C o n s o l i d a t e d brought a c i v i l a c t i o n 

(case no. CV-01-1171) i n the t r i a l c o u r t naming the C i t y as a 

defendant and s e e k i n g $44,558.93 p l u s a t t o r n e y f e e s , i n t e r e s t , 

and c o s t s ; i n October 2001, C o n s o l i d a t e d amended i t s c o m p l a i n t 

to add the c o n t r a c t o r and the s u b c o n t r a c t o r as a d d i t i o n a l 

d e f e n d a n t s . The C i t y moved t o d i s m i s s the c l a i m s a g a i n s t i t 

under R u l e 1 2 ( b ) ( 6 ) , A l a . R. C i v . P., a l l e g i n g a f a i l u r e t o 

s t a t e a c l a i m upon which r e l i e f c o u l d be g r a n t e d ; t h a t motion 

was d e n i e d on November 4, 2001, and the C i t y was g i v e n 30 days 

to answer the c o m p l a i n t . However, the C i t y d i d not f i l e and 

se r v e an answer i n the a c t i o n i n response t o the t r i a l c o u r t ' s 

o r d e r . 

3 



2090095/2090096 

A f t e r the p a r t i e s had engaged i n d i s c o v e r y , the case was 

r e a s s i g n e d i n A p r i l 2003 t o a d i f f e r e n t c i r c u i t judge, who s e t 

the case f o r a t r i a l i n J u l y 2003; however, because of 

w i t h d r a w a l s of c o u n s e l , t h a t t r i a l d i d not o c c u r . R a t h e r , the 

C i t y f i l e d a motion f o r a summary judgment i n August 2003 i n 

which i t a l l e g e d t h a t no c o n t r a c t was i n e x i s t e n c e between i t 

and C o n s o l i d a t e d . A l t h o u g h C o n s o l i d a t e d f i l e d a response i n 

o p p o s i t i o n , the t r i a l c o u r t g r a n t e d the C i t y ' s summary-

judgment motion. The case remained pending as t o the o t h e r 

d e f e n d a n t s , however, and the case was c o n s o l i d a t e d " f o r 

d i s c o v e r y and t r i a l " 1 w i t h a second c i v i l a c t i o n (case no. CV-

03-1293) i n which the c o n t r a c t o r had sued the s u b c o n t r a c t o r 

and i t s p r i n c i p a l . C o n s o l i d a t e d a l s o f i l e d a motion 

r e q u e s t i n g t h a t the t r i a l c o u r t r e v i s i t i t s summary-judgment 

o r d e r as t o the C i t y . 

A f t e r a s e r i e s of c o n t i n u a n c e s , the judge to whom the 

case had been r e a s s i g n e d r e c u s e d h i m s e l f i n A p r i l 2008 a t the 

1"'Where s e v e r a l a c t i o n s are o r d e r e d t o be c o n s o l i d a t e d 
f o r t r i a l , each a c t i o n r e t a i n s i t s s e p a r a t e i d e n t i t y and thus 
r e q u i r e s the e n t r y of a s e p a r a t e judgment.' League v.  
McDonald, 355 So. 2d 695, 697 ( A l a . 1978)." Alabama C l a s s i c  
Homes, I n c . v. Wickes Lumber Co., 836 So. 2d 885, 887 ( A l a . 
C i v . App. 2 002) . 
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behest of the c o n t r a c t o r , who noted t h a t t h a t judge had become 

a c l i e n t of C o n s o l i d a t e d ' s a t t o r n e y i n a s e p a r a t e m a t t e r . The 

case was then r e a s s i g n e d t o the judge who had o r i g i n a l l y been 

a s s i g n e d the case. In October 2008, a f t e r m e d i a t i o n had 

pr o v e d u n s u c c e s s f u l , a number of motions were f i l e d , i n c l u d i n g 

a "renewed" summary-judgment motion on the p a r t of the 

c o n t r a c t o r ( a l t h o u g h no p r e v i o u s summary-judgment motion from 

t h a t defendant appears i n the record) and C o n s o l i d a t e d ' s 

motion t o v a c a t e the summary-judgment o r d e r t h a t had been 

e n t e r e d i n f a v o r of the C i t y . The c o n t r a c t o r ' s summary-

judgment motion was d e n i e d , but C o n s o l i d a t e d ' s motion t o 

v a c a t e was g r a n t e d and the c l a i m s a g a i n s t the C i t y were a g a i n 

p l a c e d a t i s s u e . The C i t y , i n t u r n , moved t o v a c a t e the o r d e r 

r e i n s t a t i n g the c l a i m s a g a i n s t i t , b ut i t s motion was d e n i e d . 

On A p r i l 6, 2009, when the case was a g a i n s c h e d u l e d t o be 

t r i e d , the C i t y made an o r a l motion t o d i s m i s s the c l a i m s 

a g a i n s t i t on the a s s e r t e d b a s i s t h a t the p u r p o r t e d c o n t r a c t 

between the C i t y and C o n s o l i d a t e d was v o i d under Alabama 

s t a t u t e s r e q u i r i n g c o m p e t i t i v e b i d d i n g as t o p u b l i c works and 

as t o e x p e n d i t u r e s of more than $15, 000 f o r c o n s t r u c t i o n 

s u p p l i e s . C o n s o l i d a t e d f i l e d a motion t o s t r i k e t h a t defense 
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and r e q u e s t e d l e a v e t o amend i t s c o m p l a i n t , and the C i t y f i l e d 

a w r i t t e n motion r e s t a t i n g i t s r e q u e s t f o r a d i s m i s s a l . On 

A p r i l 23, 2009, the C i t y f i l e d an answer — i t s f i r s t 

r e s p o n s i v e p l e a d i n g i n the case — a s s e r t i n g the a p p l i c a b i l i t y 

of c o m p e t i t i v e - b i d laws as an a f f i r m a t i v e d e f e n s e . A f t e r 

c o n s i d e r i n g the C i t y ' s arguments, the t r i a l c o u r t g r a n t e d the 

C i t y ' s o r a l motion to d i s m i s s ; i t u l t i m a t e l y d e n i e d the 

w r i t t e n motion to d i s m i s s "as moot." C o n s o l i d a t e d f i l e d a 

motion i n May 2009 r e q u e s t i n g t h a t the t r i a l c o u r t a l t e r , 

amend, or v a c a t e i t s d e c i s i o n (which was a t t h a t time, l i k e 

the 2003 d e c i s i o n , a n o n f i n a l o r d e r ) . 

A t a t r i a l s e t t i n g on May 4, 2009, the c o n t r a c t o r and the 

s u b c o n t r a c t o r a s s e r t e d t h a t the c l a i m s C o n s o l i d a t e d had s t a t e d 

a g a i n s t them s h o u l d a l s o be d i s m i s s e d , p o s i t i n g t h a t the t r i a l 

c o u r t , i n d i s m i s s i n g the C i t y as a defendant, had d e t e r m i n e d 

t h a t the c o n t r a c t from which C o n s o l i d a t e d ' s c l a i m s stemmed was 

v o i d . A f t e r t a k i n g l i m i t e d t e s t i m o n y from a r e p r e s e n t a t i v e of 

C o n s o l i d a t e d , the t r i a l c o u r t agreed w i t h the r e m a i n i n g 

defendants and r u l e d on August 5, 2009, t h a t the c l a i m s 

a g a i n s t the c o n t r a c t o r and the s u b c o n t r a c t o r were a l s o due t o 

be d i s m i s s e d . Because a l l c l a i m s as t o a l l p a r t i e s i n case 
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no. CV-01-1171 had been a d j u d i c a t e d , C o n s o l i d a t e d ' s May 2009 

motion c h a l l e n g i n g the r u l i n g as t o i t s c l a i m s a g a i n s t the 

C i t y r i p e n e d i n t o a postjudgment motion, and was deemed f i l e d , 

as of t h a t d a t e . See New A d d i t i o n C l u b , I n c . v. Vaughn, 903 

So. 2d 68, 72 ( A l a . 2004) ( h o l d i n g t h a t any "postjudgment" 

motion f i l e d b e f o r e the e n t r y of a f i n a l judgment q u i c k e n s 

upon the subsequent e n t r y of a f i n a l judgment). The 

postjudgment motion was d e n i e d on September 24, 2009, and 

C o n s o l i d a t e d f i l e d n o t i c e s of a p p e a l i n b o t h case no. CV-01-

1171 and case no. CV-03-1293. The two a p p e a l s were 

t r a n s f e r r e d t o t h i s c o u r t by the Alabama Supreme Co u r t , were 

a s s i g n e d numbers 2090095 and 2090096, and were c o n s o l i d a t e d by 

t h i s c o u r t . However, we note t h a t no judgment has y e t been 

e n t e r e d by the t r i a l c o u r t as t o the c o n t r a c t o r ' s c l a i m s i n 

case no. CV-03-1293; t h u s , we d i s m i s s the a p p e a l i n case no. 

2090096. 

C o n s o l i d a t e d a s s e r t s s i x i s s u e s i n i t s a p p e l l a t e b r i e f , 

r a i s i n g q u e s t i o n s of p r o c e d u r a l , s u b s t a n t i v e , and 

c o n s t i t u t i o n a l law. The i s s u e s may be summarized as: 

I . Whether the judgment i n f a v o r of the C i t y was 
p r o c e d u r a l l y p r o p e r n o t w i t h s t a n d i n g the C i t y ' s d e l a y i n 
a s s e r t i n g the a p p l i c a b i l i t y of s t a t e c o m p e t i t i v e - b i d laws. 
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I I . Whether the judgment i n f a v o r of the c o n t r a c t o r and 
the s u b c o n t r a c t o r was p r o c e d u r a l l y p r o p e r n o t w i t h s t a n d i n g 
those d e f e n d a n t s ' d e l a y i n moving t o d i s m i s s based upon 
i l l e g a l i t y of the a l l e g e d c o n t r a c t . 

I I I . Whether the judgment i s s u b s t a n t i v e l y d e f e n s i b l e 
based upon the absence of a c o n t r a c t between C o n s o l i d a t e d and 
any or a l l of the d e f e n d a n t s . 

IV. Whether the a l l e g e d c o n t r a c t between C o n s o l i d a t e d 
and the C i t y i s v o i d because of the a p p l i c a t i o n of 
c o m p e t i t i v e - b i d laws. 

V. Whether, i f the a l l e g e d c o n t r a c t between C o n s o l i d a t e d 
and the C i t y i s v o i d because of the a p p l i c a t i o n of 
c o m p e t i t i v e - b i d laws and p r e c e d e n t s t h e r e u n d e r , the judgment 
s h o u l d n o n e t h e l e s s be r e v e r s e d on the b a s i s t h a t 
C o n s o l i d a t e d ' s p r o p e r t y was taken w i t h o u t due p r o c e s s of law. 

V I . Whether, i f the a l l e g e d c o n t r a c t between 
C o n s o l i d a t e d and the C i t y i s v o i d , t h a t v o i d n e s s may be r e l i e d 
upon by the c o n t r a c t o r and the s u b c o n t r a c t o r as a defense t o 
C o n s o l i d a t e d ' s c l a i m s a g a i n s t them. 

Of the d e f e n d a n t s , o n l y the C i t y and the c o n t r a c t o r have 

f i l e d a p p e l l a t e b r i e f s ; the s u b c o n t r a c t o r has not f a v o r e d t h i s 

c o u r t w i t h a b r i e f and d i d not appear a t o r a l argument. The 

C i t y has responded i n i t s b r i e f t o the i s s u e s t h a t d i r e c t l y 

concern i t s i n t e r e s t s by a s s e r t i n g t h a t the t r i a l c o u r t 

p r o p e r l y a l l o w e d the c o m p e t i t i v e - b i d defense, t h a t t h e r e 

e x i s t e d no c o n t r a c t between i t and C o n s o l i d a t e d , t h a t any such 

c o n t r a c t would (as the t r i a l c o u r t determined) have v i o l a t e d 

c o m p e t i t i v e - b i d laws, and t h a t no due-process v i o l a t i o n 
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o c c u r r e d . The c o n t r a c t o r responded i n i t s b r i e f t o the i s s u e s 

t h a t concern i t s i n t e r e s t s by p o s i t i n g t h a t a summary judgment 

was p r o p e r l y e n t e r e d i n i t s f a v o r i n response t o i t s 

d i s p o s i t i v e p r e t r i a l motion, t h a t no c o n t r a c t between i t and 

C o n s o l i d a t e d e x i s t e d , t h a t any such c o n t r a c t would v i o l a t e one 

of the two c o m p e t i t i v e - b i d s t a t u t e s c i t e d by the p a r t i e s , and 

t h a t the v o i d n e s s of the c o n t r a c t on t h a t b a s i s w a r r a n t s 

a f f i r m a n c e . 

A l t h o u g h the o r d e r s composing the judgment under r e v i e w 

are p r o d u c t s of the d e f e n d a n t s ' p r e t r i a l motions t o d i s m i s s 

f o r f a i l u r e t o s t a t e a c l a i m upon which r e l i e f c o u l d be 

g r a n t e d (which are a l l o w e d under the f i n a l c l a u s e of Rule 

1 2 ( h ) ( 2 ) , A l a . R. C i v . P.), each i n v o l v e d c o n s i d e r a t i o n of 

m a t e r i a l s o u t s i d e the p l e a d i n g s . Thus, the p r o p e r s t a n d a r d of 

re v i e w i s t h a t a p p l i c a b l e t o a summary judgment. See Hoffman  

v. Truck D r i v i n g Acad., I n c . , 777 So. 2d 151, 153 ( A l a . C i v . 

App. 2000) ( r e a c h i n g s i m i l a r p r o c e d u r a l c o n c l u s i o n ) , a b r o g a t e d  

on o t h e r grounds by Ex p a r t e F i r s t Alabama Bank, 883 So. 2d 

1236 ( A l a . 2003); c f ^ Sims v. Lewi s , 374 So. 2d 298, 301 ( A l a . 

1979) ( n o t i n g t h a t a p a r t y ' s f a i l u r e t o s t a t e a c l a i m upon 

which r e l i e f can be g r a n t e d can be r a i s e d by motion a f t e r the 
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p l e a d i n g s are c l o s e d ; mode of re v i e w depends on whether 

m a t e r i a l s e x t r a n e o u s t o the c o m p l a i n t are c o n s i d e r e d ) . 

"'[An a p p e l l a t e c o u r t ] r e v i e w s a summary 
judgment de novo. We seek t o determine whether the 
movant has made a prima f a c i e showing t h a t t h e r e 
e x i s t s no genuine i s s u e of m a t e r i a l f a c t and has 
demonstrated t h a t the movant i s e n t i t l e d t o a 
judgment as a ma t t e r of law. In r e v i e w i n g a summary 
judgment, [an a p p e l l a t e c o u r t ] r e v i e w [ s ] the 
evi d e n c e i n the l i g h t most f a v o r a b l e t o the 
nonmovant. Once the movant makes a prima f a c i e 
showing t h a t he i s e n t i t l e d t o a summary judgment, 
the burden s h i f t s t o the nonmovant t o produce 
" s u b s t a n t i a l e v i d e n c e " c r e a t i n g a genuine i s s u e of 
m a t e r i a l f a c t . " S u b s t a n t i a l e v i d e n c e " i s "evidence 
of such weight and q u a l i t y t h a t f a i r - m i n d e d persons 
i n the e x e r c i s e of i m p a r t i a l judgment can r e a s o n a b l y 
i n f e r the e x i s t e n c e of the f a c t sought t o be 
proved."'" 

S a r t i n v. Madden, 955 So. 2d 1024, 1026-27 ( A l a . C i v . App. 

2006) ( c i t a t i o n s o m i t t e d ; q u o t i n g M u l l e r v. Seeds, 919 So. 2d 

1174, 1176-77 ( A l a . 2005)). 

We f i r s t address the p r o c e d u r a l arguments r a i s e d by 

C o n s o l i d a t e d . Each of those arguments c h a l l e n g e the 

fundamental f a i r n e s s of the judgment i n l i g h t of the f a c t s 

t h a t (a) the case had been pending f o r almost e i g h t y e a r s when 

the a p p l i c a b i l i t y of the c o m p e t i t i v e - b i d laws was f i r s t 

a s s e r t e d by the C i t y and (b) no motion t o d i s m i s s , summary-

judgment motion, or p l e a d i n g on the C i t y ' s b e h a l f had r a i s e d 
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t h a t defense when i t was f i r s t advanced a t an A p r i l 2009 t r i a l 

s e t t i n g . Under Rule 8 ( c ) , A l a . R. C i v . P., an a f f i r m a t i v e 

defense t h a t i s not s t a t e d i n a d e f e n d i n g p a r t y ' s f i r s t 

r e s p o n s i v e p l e a d i n g i s deemed waived. However, i n t h i s case, 

a l t h o u g h the C i t y d i d not f i l e an answer u n t i l A p r i l 23, 2009, 

the c o m p e t i t i v e - b i d defense was i n c l u d e d i n t h a t answer. 

A l t h o u g h the C i t y ' s d e l a y i n f i l i n g an answer i s not 

commendable, 2 a t r i a l c o u r t has the d i s c r e t i o n t o a l l o w the 

f i l i n g of a t a r d y answer i n the same manner t h a t t h a t c o u r t 

would have d i s c r e t i o n t o a l l o w a t a r d y amendment to a p r e v i o u s 

answer t h a t a s s e r t s a new defense t h a t does not d e p r i v e the 

c l a i m a n t of the o p p o r t u n i t y t o p r e s e n t f a c t s or e v i d e n c e t h a t 

would o t h e r w i s e have been o f f e r e d . See Ex p a r t e L i b e r t y N a t ' l  

L i f e I n s . Co., 858 So. 2d 950, 954 ( A l a . 2003); H a i r v. Moody, 

9 A l a . 399, 400 (1846) ("the a l l o w a n c e of p l e a d i n g s out of 

t i m e [ ] i s a m a t t e r of d i s c r e t i o n w i t h the c o u r t , the e x e r c i s e 

of which i s not a s u b j e c t of r e v i s i o n " ) . The C i t y ' s 

d i s p o s i t i v e motion r e l y i n g on the c o m p e t i t i v e - b i d i s s u e thus 

conformed to i t s answer. S i m i l a r l y , because the ground f o r 

2We note t h a t the C i t y has been r e p r e s e n t e d by a number 
of d i f f e r e n t l a w y e r s d u r i n g the p r o t r a c t e d h i s t o r y of t h i s 
case. 
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d i s m i s s a l a s s e r t e d by the c o n t r a c t o r and the s u b c o n t r a c t o r on 

May 6, 2009, stemmed from the t r i a l c o u r t ' s A p r i l 2009 r u l i n g 

i n f a v o r of the C i t y , those d e fendants may not p r o p e r l y be 

viewed as h a v i n g a c t e d i n a d i l a t o r y manner i n s e e k i n g a 

judgment i n t h e i r f a v o r based upon t h a t r u l i n g a t t h a t time. 

We thus r e j e c t C o n s o l i d a t e d ' s p o s i t i o n t h a t the t r i a l c o u r t ' s 

judgment i s p r o c e d u r a l l y d e f e c t i v e , and we p r o c e e d to c o n s i d e r 

the arguments r e g a r d i n g the s u b s t a n t i v e c o r r e c t n e s s of the 

judgment. 

Because an a p p e l l a t e c o u r t may p r o p e r l y a f f i r m a summary 

judgment on any ground apparent of r e c o r d " u n l e s s due-process 

c o n s t r a i n t s r e q u i r e o t h e r w i s e , " see Wheeler v. George, 39 So. 

3d 1061, 1083 ( A l a . 2009), C o n s o l i d a t e d , the C i t y , and the 

c o n t r a c t o r p r u d e n t l y address the i s s u e of the e x i s t e n c e of a 

c o n t r a c t on the b a s i s t h a t the absence of s u b s t a n t i a l e v i d e n c e 

t e n d i n g t o show the e x i s t e n c e of such a c o n t r a c t c o u l d 

p o t e n t i a l l y s u p p o r t a l l or p a r t of the judgment under r e v i e w 

as a s e p a r a t e and independent ground. 

The p e r t i n e n t f a c t s may be b r i e f l y summarized. In J u l y 

2000, the p r i n c i p a l of C o n s o l i d a t e d summoned C o n s o l i d a t e d ' s 

c r e d i t manager i n t o a meeting w i t h the s u b c o n t r a c t o r ' s 
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p r i n c i p a l and i n f o r m e d the manager t h a t the s u b c o n t r a c t o r and 

the c o n t r a c t o r had reached an agreement under which the 

s u b c o n t r a c t o r would i n s t a l l p i p e f o r the shopping c e n t e r ; a t 

t h a t time, the s u b c o n t r a c t o r ' s p r i n c i p a l i n f o r m e d 

C o n s o l i d a t e d ' s manager t h a t C o n s o l i d a t e d would r e c e i v e a 

purchase o r d e r from the c o n t r a c t o r f o r p i p i n g m a t e r i a l , t h a t 

the m a t e r i a l was t o be s o l d on a tax-exempt b a s i s , t h a t the 

m a t e r i a l was t o be s h i p p e d t o the C i t y i n "care o f " the 

s u b c o n t r a c t o r (and a t the s u b c o n t r a c t o r ' s a d d r e s s ) , and t h a t 

the s u b c o n t r a c t o r would t h e r e a f t e r submit i n v o i c e s t o the 

c o n t r a c t o r f o r f o r w a r d i n g t o the C i t y (who would, i t was 

a p p a r e n t l y e n v i s i o n e d , pay C o n s o l i d a t e d " [ f ] o r t a x purposes". 

The c o n t r a c t o r ' s purchase o r d e r t h a t was e v e n t u a l l y 

forwarded t o C o n s o l i d a t e d bore the l e g e n d t h a t the m a t e r i a l 

was t o be " [ s ] h i p p e d t o " the s u b c o n t r a c t o r a t i t s a d d r e s s , 

p rompting the manager t o t e l e p h o n e b o t h the c o n t r a c t o r and an 

employee of the C i t y t o seek and o b t a i n a s s u r a n c e s t h a t the 

m a t e r i a l was t o be s h i p p e d t o the s u b c o n t r a c t o r but t h a t the 

C i t y was t o be b i l l e d . A l t h o u g h C o n s o l i d a t e d ' s i n v o i c e f o r 

t h r e e shipments of p i p e t h a t were sent by C o n s o l i d a t e d t o the 

s u b c o n t r a c t o r was p a i d by the C i t y a f t e r t h a t i n v o i c e had been 
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sent t o the s u b c o n t r a c t o r f o r h a n d l i n g , C o n s o l i d a t e d ' s 

i n v o i c e s f o r subsequent shipments were not p a i d by any of the 

def e n d a n t s , a l t h o u g h the s u b c o n t r a c t o r i n s i s t e d t h a t i t had 

forwarded those i n v o i c e s t o the c o n t r a c t o r f o r h a n d l i n g (which 

the c o n t r a c t o r d e n i e s ) . Thus, the e s s e n t i a l events i n t h i s 

case t h a t a r g u a b l y s u p p o r t C o n s o l i d a t e d ' s p o s i t i o n r e g a r d i n g 

the e x i s t e n c e of a c o n t r a c t may be summarized as b e i n g (a) 

r e p r e s e n t a t i o n s by the s u b c o n t r a c t o r c o n c e r n i n g the C i t y ' s 

a l l e g e d u l t i m a t e agreement t o pay f o r s u p p l i e s t o be p r o v i d e d 

t o t h a t s u b c o n t r a c t o r ; (b) the i s s u a n c e of the c o n t r a c t o r ' s 

purchase o r d e r i d e n t i f y i n g the C i t y as the c l i e n t and 

i d e n t i f y i n g the s u b c o n t r a c t o r as the p a r t y t o whom d e l i v e r i e s 

s h o u l d be made; and (c) the s u b c o n t r a c t o r ' s and the 

c o n t r a c t o r ' s h a v i n g forwarded a t l e a s t one i n v o i c e t o the C i t y 

f o r u l t i m a t e payment. 

In t u r n i n g f i r s t t o the judgment i n f a v o r of the C i t y , we 

note the p o t e n t i a l f o r r e a s o n a b l e doubt as t o whether any of 

the d e f e n d a n t s , p u b l i c or p r i v a t e , a c t u a l l y made an e f f e c t i v e 

agreement t o pay C o n s o l i d a t e d i n exchange f o r p i p e shipments; 

n o t a b l y , t h e r e i s no evi d e n c e i n d i c a t i n g t h a t the C i t y gave 

the c o n t r a c t o r or the s u b c o n t r a c t o r any a c t u a l a u t h o r i t y t o 
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b i n d i t t o pay C o n s o l i d a t e d . However, i n l i g h t of the 

p r e v a i l i n g s t a n d a r d of re v i e w as t o summary judgment i n 

g e n e r a l , t o which we have a l r e a d y d i r e c t e d the r e a d e r ' s 

a t t e n t i o n h e r e i n , we w i l l assume, f o r the sake of argument, 

t h a t e i t h e r the t e l e p h o n i c c o n f i r m a t o r y statements of the 

C i t y ' s employee or the presence i n the r e c o r d of a l e t t e r from 

the c o n t r a c t o r ' s p r o j e c t manager i n d i c a t i n g t h a t the C i t y had 

d i c t a t e d changes i n the p r o j e c t on or b e f o r e F e b r u a r y 6, 2001, 

p e r m i t s an i n f e r e n c e t h a t the C i t y c o u l d be c o n s i d e r e d a 

c o n t r a c t i n g p a r t y as t o C o n s o l i d a t e d . 

Having made the assumption t h a t a c o n t r a c t was formed 

between C o n s o l i d a t e d and the C i t y , we observe t h a t the 

c o m p e t i t i v e - b i d i s s u e comes t o the f o r e f r o n t . One of the two 

a r g u a b l y p e r t i n e n t s t a t u t e s c i t e d by the C i t y i s A l a . Code 

1975, § 41-16-50. Under t h a t s t a t u t e , 

" a l l e x p e n d i t u r e of funds of whatever n a t u r e f o r .. . 
the purchase of m a t e r i a l s , equipment, s u p p l i e s , or 
o t h e r p e r s o n a l p r o p e r t y i n v o l v i n g f i f t e e n thousand 
d o l l a r s ($15,000) o r more ... made by or on b e h a l f 
of ... the g o v e r n i n g b o d i e s of the m u n i c i p a l i t i e s of 
the s t a t e ... s h a l l be made under c o n t r a c t u a l 
agreement e n t e r e d i n t o by f r e e and open c o m p e t i t i v e 
b i d d i n g , on s e a l e d b i d s , t o the l o w e s t r e s p o n s i b l e 
b i d d e r . " 
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Thus, § 41-16-50 reaches any e x p e n d i t u r e by the C i t y of more 

than $15,000 f o r m a t e r i a l s , equipment, or s u p p l i e s . F u r t h e r , 

" [ c ] o n t r a c t s e n t e r e d i n t o i n v i o l a t i o n of [the] a r t i c l e [of 

the Code i n which § 41-16-50 i s i n c l u d e d ] s h a l l be v o i d . " 

A l a . Code 1975, § 41-16-51(d). E s t o p p e l , moreover, i s not a 

v a l i d defense t o the a p p l i c a t i o n of c o m p e t i t i v e - b i d laws such 

as § 41-16-50. Ex p a r t e B a l l e w , 771 So. 2d 1040, 1042-43 

( A l a . 2000); see a l s o Town of C o f f e e S p r i n g s v. G l o v e r , 10 

A l a . App. 475, 478, 65 So. 440, 441 (1914) ("A c o n t r a c t which 

i s o u t s i d e the p a l e of the c o r p o r a t e a u t h o r i t y c o n f e r s no 

r i g h t , and n e i t h e r the making of the u l t r a v i r e s c o n t r a c t nor 

the r e c e i v i n g of b e n e f i t s under i t e s t o p s the c o r p o r a t i o n from 

s e t t i n g up i t s i n v a l i d i t y . " ) . 

The p l a i n language of t h i s s t a t u t e c o m p l e t e l y undermines 

C o n s o l i d a t e d ' s p o s i t i o n as t o the C i t y ' s l i a b i l i t y on the 

c o n t r a c t t h e o r y upon which C o n s o l i d a t e d has r e l i e d i n t h i s 

case. Assuming, as we have, t h a t a c o n t r a c t e x i s t e d between 

C o n s o l i d a t e d and the C i t y under which C o n s o l i d a t e d was t o 

p r o v i d e p i p i n g components, those items would amount t o 

" m a t e r i a l s " and " s u p p l i e s " w i t h i n the scope of § 41-16-50; 

f u r t h e r , i t i s u n d i s p u t e d t h a t the c o n t r a c t c l a i m e d t o e x i s t 
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by C o n s o l i d a t e d i n v o l v e d moneys g r e a t e r than $15,000 but was 

not c o m p e t i t i v e l y b i d so as t o render i t l e g a l l y v a l i d under 

§ 41-16-50 and 41-16-51. A l t h o u g h use by covered e n t i t i e s of 

c o m p e t i t i v e - b i d laws as a means t o escape o t h e r w i s e s u b s i s t i n g 

l i a b i l i t y i s not commendable, we ar e bound to f o l l o w the 

e x p r e s s e d w i l l of l e g i s l a t u r e i n the c o m p e t i t i v e - b i d laws f o r 

the b e n e f i t of the p u b l i c a t l a r g e . See Board of Sch. Comm'rs  

of M o b i l e County v. C o a s t a l B u i l d e r s , I n c . , 945 So. 2d 1059, 

1062 ( A l a . C i v . App. 2005) ( p l u r a l i t y o p i n i o n ) . 3 

C o n s o l i d a t e d a l s o r a i s e s the q u e s t i o n whether the 

a p p l i c a t i o n of § 41-16-50 v i o l a t e s due-process p r i n c i p l e s . 

That argument was f i r s t advanced i n C o n s o l i d a t e d ' s 

postjudgment motion t o a l t e r , amend, or v a c a t e and i s 

u n t i m e l y . 4 See U n i t e d S e r v s . Auto. Ass'n v. Wade, 544 So. 2d 

3We thus do not r e a c h the q u e s t i o n whether the c o n t r a c t 
c l a i m e d t o e x i s t between C o n s o l i d a t e d and the C i t y may a l s o be 
v o i d under o t h e r laws c o n c e r n i n g c o m p e t i t i v e b i d d i n g r e l i e d 
upon by the C i t y , such as A l a . Code 1975, § 39-2-1 e t seq. 
But see A l a . Code 1975, § 39-2-1(4) (under which " p u b l i c 
p r o p e r t y " upon which " p u b l i c works" s u b j e c t t o c o m p e t i t i v e 
b i d d i n g are l o c a t e d i n c l u d e s r e a l p r o p e r t y t h a t the awarding 
a u t h o r i t y i t s e l f e i t h e r owns or has a c o n t r a c t u a l r i g h t t o own 
or p u r c h a s e ) . 

4 C o n s o l i d a t e d d i d s e r v e n o t i c e of i t s c o n s t i t u t i o n a l 
c h a l l e n g e upon the a t t o r n e y g e n e r a l , who f i l e d an answer and 
w a i v e r as t o f u r t h e r p a r t i c i p a t i o n i n the case. 
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906, 917 ( A l a . 1989) ( " c o n s t i t u t i o n a l i s s u e s may not be r a i s e d 

f o r the f i r s t time i n a post-judgment m o t i o n " ) . Even were i t 

p r o p e r l y p r e s e r v e d , however, the due-process argument r a i s e d 

by C o n s o l i d a t e d assumes t h a t C o n s o l i d a t e d has a p r o t e c t a b l e 

p r o p e r t y i n t e r e s t i n payment from the C i t y f o r i t s p i p e 

s u p p l i e s . J u s t as a l l persons are charged as a m a t t e r of 

p u b l i c p o l i c y w i t h a knowledge of the law p e r t a i n i n g t o t h e i r 

t r a n s a c t i o n s , see Barber Pure M i l k Co. of Montgomery v.  

Alabama S t a t e M i l k C o n t r o l Bd., 275 A l a . 489, 494, 156 So. 2d 

351, 355 (1963), anyone who performs work or d e l i v e r s s u p p l i e s 

t o or on b e h a l f of a m u n i c i p a l i t y may p r o p e r l y be charged w i t h 

knowledge of a p p l i c a b l e c o m p e t i t i v e - b i d s t a t u t e s such as § 41¬

16-50. See CommuniCare, In c . v. Wood County Bd. of Comm'rs, 

161 Ohio App. 3d 84, 93-94, 829 N.E.2d 706, 713-14 (2005) 

(those who d e a l w i t h e n t i t i e s c o v e r e d by c o m p e t i t i v e - b i d laws 

are charged w i t h knowledge of e n t i t i e s ' l i m i t a t i o n s i n 

e x e c u t i n g c o n t r a c t s ; c o n t r a c t o r must a s c e r t a i n whether i t s 

c o n t r a c t c o m p l i e s w i t h s t a t e s t a t u t e s so f a r as t h e y are 

a p p l i c a b l e , and a c o n t r a c t o r who f a i l s t o do so performs the 

c o n t r a c t a t i t s p e r i l ) . Because any c o n t r a c t between the C i t y 

and C o n s o l i d a t e d i n the n a t u r e of the c o n t r a c t c l a i m e d t o 
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e x i s t i n t h i s case f a l l s w i t h i n the l i m i t i n g scope of § 41-16¬

50, C o n s o l i d a t e d ' s " d e p r i v a t i o n - o f - p r o p e r t y " argument based 

upon c o n s t i t u t i o n a l due-process p r i n c i p l e s a g a i n s t the 

judgment e n t e r e d i n f a v o r of the C i t y must f a i l , and we a f f i r m 

t h a t a s p e c t of the t r i a l c o u r t ' s judgment. 

Our a f f i r m a n c e of the judgment as t o the C i t y does not, 

however, e n t i t l e the o t h e r d e fendants t o take advantage of the 

v o i d n e s s of any c o n t r a c t u a l arrangement i n v o l v i n g C o n s o l i d a t e d 

and the C i t y . 5 Under Alabama law, a p a r t y i s e n t i t l e d t o 

r e c o v e r y under a c o n t r a c t i f t h a t p a r t y ' s r i g h t t o r e c o v e r y 

can be e s t a b l i s h e d w i t h o u t r e g a r d t o a v o i d s t i p u l a t i o n . 

Denson v. Alabama F u e l & I r o n Co., 198 A l a . 383, 393, 73 So. 

525, 529 (1916). N o t w i t h s t a n d i n g the p u b l i c p o l i c y c o u n s e l i n g 

a g a i n s t the e n f o r c e a b i l i t y , as a g a i n s t p u b l i c e n t i t i e s such as 

the C i t y , of u n b i d c o n t r a c t s w i t h i n the scope of c o m p e t i t i v e -

b i d laws, we see no reason why, t o the e x t e n t t h a t p r i v a t e 

e n t i t i e s , such as the c o n t r a c t o r and the s u b c o n t r a c t o r , may 

have e n t e r e d i n t o c o n t r a c t u a l arrangements w i t h C o n s o l i d a t e d 

5We note t h a t , a t o r a l argument, c o u n s e l f o r the 
c o n t r a c t o r c a n d i d l y conceded t h a t p r i v a t e e n t i t i e s such as the 
c o n t r a c t o r are not s u b j e c t t o the c o m p e t i t i v e - b i d laws of 
Alabama. 
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but have not c o m p l i e d w i t h t h e i r o b l i g a t i o n s t h e r e u n d e r , those 

e n t i t i e s can p r o p e r l y be h e l d l i a b l e ( j u s t as o t h e r p r i v a t e 

p a r t i e s are l i a b l e ) upon b r e a c h . 

A r e a s o n a b l e view of the e v i d e n c e of r e c o r d a t the time 

o f , and the t e s t i m o n y adduced d u r i n g the h e a r i n g on, the 

c o n t r a c t o r ' s and s u b c o n t r a c t o r ' s d i s p o s i t i v e motions s u p p o r t s 

the view t h a t the " c o n t r a c t " a t i s s u e i n v o l v e d the 

c o n t r a c t o r ' s and the s u b c o n t r a c t o r ' s h a v i n g agreed to a c t as 

go-betweens w i t h r e s p e c t t o the C i t y and C o n s o l i d a t e d t o 

ensure t h a t funds were d i s b u r s e d t o C o n s o l i d a t e d f o r i t s 

h a v i n g f u r n i s h e d i t s m a t e r i a l s and s u p p l i e s . As c o u n s e l f o r 

C o n s o l i d a t e d noted i n o r a l argument, a l t h o u g h i t was 

e n v i s i o n e d by a l l p a r t i e s t h a t the C i t y would be the p r i m a r y 

r e m i t t e r t o e n t i t i e s i n v o l v e d i n the s h o p p i n g - c e n t e r p r o j e c t 

i n o r d e r t o a v o i d p r e v a i l i n g s a l e s t a x e s , the c o n t r a c t o r ' s 

p r i n c i p a l a d m i t t e d d u r i n g h i s d e p o s i t i o n t h a t , i n the event 

t h a t funds p r o v i d e d by the C i t y p r o v ed not t o be enough f o r 

i n f r a s t r u c t u r e work, the q u e s t i o n of payment "would f a l l under 

who bought the m a t e r i a l s . " The c o n t r a c t o r agreed i n i t s 

answers to r e q u e s t s f o r a d m i s s i o n s t h a t i t had g i v e n one of 

i t s purchase o r d e r s t o C o n s o l i d a t e d " t o f u r n i s h m a t e r i a l s f o r 
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s a n i t a r y sewers and water l i n e s i n c o n n e c t i o n w i t h the 

c o n s t r u c t i o n " of the p r o j e c t as t o which i t was the g e n e r a l 

c o n t r a c t o r , and C o n s o l i d a t e d ' s c r e d i t manager t e s t i f i e d t h a t 

the m a t e r i a l s themselves were d e l i v e r e d t o the c u s t o d y of the 

s u b c o n t r a c t o r . Thus, w i t h o u t r e g a r d t o the i n v o l v e m e n t of the 

C i t y as a l i m i t e d t h i r d - p a r t y payor, t h e r e i s e v i d e n c e t o 

s u p p o r t the p r o p o s i t i o n t h a t e i t h e r the c o n t r a c t o r or the 

s u b c o n t r a c t o r "bought" the m a t e r i a l s . 

Under Alabama law, "whether p a r t i e s have e n t e r e d a 

c o n t r a c t i s d e t e r m i n e d by r e f e r e n c e t o the r e a s o n a b l e meaning 

of the p a r t i e s ' e x t e r n a l and o b j e c t i v e a c t i o n s , " and 

" [ c ] o n d u c t of one p a r t y from which the o t h e r may r e a s o n a b l y 

draw an i n f e r e n c e of a s s e n t t o an agreement i s e f f e c t i v e as 

[an] a c c e p t a n c e . " SGB C o n s t r . S e r v s . , I n c . v. Ray Sumlin  

C o n s t r . Co., 644 So. 2d 892, 895 ( A l a . 1994). In SGB, a 

summary judgment e n t e r e d i n f a v o r of a g e n e r a l c o n t r a c t o r and 

a m u n i c i p a l m e d i c a l - c l i n i c b o a r d on b r e a c h - o f - c o n t r a c t c l a i m s 

brought by the l e s s o r of heavy c o n s t r u c t i o n equipment was 

r e v e r s e d on a p p e a l because the r e c o r d c o n t a i n e d equipment-

d e l i v e r y t i c k e t s a d d r e s s e d by the l e s s o r t o the g e n e r a l 

c o n t r a c t o r and e v i d e n c e of payments t o the l e s s o r by the 
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m e d i c a l - c l i n i c board. I d . S i m i l a r l y , the t r i e r of f a c t i n 

t h i s case may w e l l conclude from the ev i d e n c e of r e c o r d t h a t 

b o t h the c o n t r a c t o r and the s u b c o n t r a c t o r a s s e n t e d t o 

C o n s o l i d a t e d ' s r o l e as a s u b - s u b - c o n t r a c t i n g s u p p l i e r of 

e s s e n t i a l m a t e r i a l s t o the p r o j e c t t h a t b o t h p r i v a t e 

d efendants were i n v o l v e d i n c o n s t r u c t i n g . Thus, the judgment 

under r e v i e w i s r e v e r s e d as i t a p p l i e s t o the c o n t r a c t o r and 

the s u b c o n t r a c t o r , and the cause i s remanded f o r f u r t h e r 

p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

2 0 90095 — AFFIRMED IN PART; REVERSED IN PART; AND 

REMANDED. 

2090096 — APPEAL DISMISSED. 

Thompson, P.J., and Bryan, Thomas, and Moore, J J . , 

concur. 
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