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The f a t h e r and T i t i a n a N. Poh ("the mother") d i v o r c e d i n 

June 2005. The mother r e c e i v e d p r i m a r y p h y s i c a l c u s t o d y o f 

t h e i r c h i l d ("the c h i l d " ) , and t h e f a t h e r was g r a n t e d 

v i s i t a t i o n r i g h t s . C u s t o d y was most r e c e n t l y m o d i f i e d i n 

A u g u s t 2008. 

On May 18, 2009, t h e m o t h e r f i l e d a p l e a d i n g s e e k i n g t o 

s u s p e n d o r m o d i f y t h e f a t h e r ' s v i s i t a t i o n r i g h t s and t o h o l d 

h i m i n c o n t e m p t , a l l e g i n g t h a t he had r e p e a t e d l y engaged i n 

i n a p p r o p r i a t e b e h a v i o r i n f r o n t o f t h e c h i l d . 1 She r e q u e s t e d 

t h a t she be awarded a t t o r n e y f e e s and c o s t s i n c u r r e d i n 

c o n n e c t i o n w i t h h e r r e q u e s t and t h a t a g u a r d i a n ad l i t e m be 

a p p o i n t e d t o r e p r e s e n t t h e c h i l d ' s i n t e r e s t s . The t r i a l c o u r t 

s e t a t r i a l d a t e f o r S e p t e m b e r 2009, a p p r o x i m a t e l y f o u r months 

l a t e r . 

On May 27, 2009, t h e mother moved t o i m m e d i a t e l y s u s p e n d 

t h e f a t h e r ' s v i s i t a t i o n r i g h t s ( i n c l u d i n g o v e r n i g h t v i s i t s ) 

p e n d i n g t h e t r i a l c o u r t ' s d e t e r m i n a t i o n on h e r c l a i m . The 

t r i a l c o u r t g r a n t e d t h a t m o t i o n on J u l y 10, 2009. 

On J u l y 13, 2009, t h e f a t h e r o b j e c t e d t o t h e m o t h e r ' s 

c l a i m , a v e r r i n g t h a t h e r c o n t e n t i o n s were u n f o u n d e d . He 

1The c h i l d was e i g h t y e a r s o l d a t t h e t i m e t h i s a c t i o n was 
i n i t i a t e d . 
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a t t a c h e d t o h i s m o t i o n a r e p o r t p r e p a r e d by t h e F l o r i d a 

D e p a r t m e n t o f C h i l d r e n and F a m i l i e s , d a t e d June 10, 2009, 

w h i c h c o n c l u d e d t h a t he had n o t i n a d e q u a t e l y s u p e r v i s e d , 

t h r e a t e n e d harm t o , s e x u a l l y a b u s e d , o r p h y s i c a l l y i n j u r e d t h e 

c h i l d . He a l s o a s s e r t e d a c o u n t e r c l a i m f o r a c h i l d - c u s t o d y 

m o d i f i c a t i o n o r , a l t e r n a t i v e l y , f o r m o d i f i c a t i o n o f h i s c h i l d -

s u p p o r t o b l i g a t i o n t o r e f l e c t h i s a l l e g e d i n v o l u n t a r y -

unemployment s t a t u s as o f May 2009. The f a t h e r a l s o r e q u e s t e d 

t h a t t h e mother be h e l d i n c o n t e m p t f o r a l l e g e d l y h a v i n g 

i n t e r f e r e d w i t h h i s c o m m u n i c a t i o n and v i s i t a t i o n w i t h t h e 

c h i l d . 

I n h i s f i l i n g s , t h e f a t h e r c l a i m e d t h a t t h e m o t h e r had 

n e g l e c t e d t h e c h i l d . 2 He a r g u e d t h a t , i f g i v e n p r i m a r y 

p h y s i c a l c u s t o d y o f t h e c h i l d , he w o u l d move t o C o l o r a d o and 

r a i s e t h e c h i l d w i t h t h e h e l p o f t h e c h i l d ' s p a t e r n a l 

2The f a t h e r a l l e g e d t h a t t h e mother had n o t t a u g h t t h e 
c h i l d how t o use e a t i n g u t e n s i l s , how t o swim, o r how t o use 
a t o w e l ; t h a t t h e c h i l d had n o t been t a u g h t o r a l l o w e d t o use 
a c o m p u t e r ; t h a t t h e mother had s p o k e n p o o r l y o f t h e f a t h e r i n 
t h e c h i l d ' s p r e s e n c e ; t h a t t h e m o t h e r and h e r c u r r e n t h u s b a n d 
had t o l d t h e c h i l d he was " s t u p i d " and "an i d i o t " ; t h a t t h e 
m o t h e r had i m p r o p e r l y m e d i c a t e d t h e c h i l d ; t h a t t h e mother and 
h e r h u s b a n d had w a t c h e d t e l e v i s i o n w i t h t h e sound s e t a t a 
h i g h volume l a t e e a c h n i g h t and had i g n o r e d t h e c h i l d when he 
had a s k e d them t o t u r n t h e volume down; t h a t t h e c h i l d had 
been p r o h i b i t e d f r o m p l a y i n g o u t s i d e ; and t h a t t h e m o t h e r ' s 
c u r r e n t h u s b a n d had i m p o s e d c o r p o r a l p u n i s h m e n t on t h e c h i l d . 
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g r a n d p a r e n t s and t h e f a t h e r ' s p a r a m o u r . He a l s o a v e r r e d t h a t 

t h e m o t h e r had m a n i p u l a t e d t h e t r i a l c o u r t and had d e n i e d him 

a c c e s s t o t h e c h i l d i n o r d e r t o p r e v e n t him f r o m e x e r c i s i n g 

h i s v i s i t a t i o n r i g h t s , s p e c i f i c a l l y as t o two p l a n n e d t r i p s t o 

S i n g a p o r e t o v i s i t t h e f a t h e r ' s p a r e n t s . 

An o r e t e n u s p r o c e e d i n g was h e l d i n S e p t e m b e r 2009 a t 

w h i c h b o t h p a r t i e s t e s t i f i e d . A t t h e o u t s e t o f t h e t r i a l , t h e 

m o t h e r w i t h d r e w h e r May 2009 r e q u e s t t o s u s p e n d o r m o d i f y 

v i s i t a t i o n , b u t she a s k e d t h e t r i a l c o u r t t o award h e r 

a t t o r n e y f e e s i n t h e amount o f $1,500 and t o o r d e r t h e f a t h e r 

n o t t o e x p o s e h i m s e l f i n f r o n t o f t h e c h i l d . As a r e s u l t , t h e 

i s s u e s b e f o r e t h e t r i a l c o u r t were l a r g e l y n a r r o w e d t o t h o s e 

r a i s e d by t h e f a t h e r , i n c l u d i n g w h e t h e r c h i l d s u p p o r t s h o u l d 

be m o d i f i e d i n l i g h t o f t h e f a t h e r ' s unemployment, w h e t h e r 

c h i l d c u s t o d y s h o u l d be m o d i f i e d , and w h e t h e r t h e m o t h e r was 

i n c o n t e m p t as a r e s u l t o f h e r h a v i n g f i l e d m o t i o n s t o p r e v e n t 

t h e f a t h e r f r o m v i s i t i n g t h e c h i l d . 

The f a t h e r t e s t i f i e d t h a t he was a w o r k e r i n t h e 

p e t r o l e u m i n d u s t r y . He had been e m p l o y e d by T e c o r r a Geo S i t e s , 

where he e a r n e d $ 1 7 p e r h o u r , u n t i l he was l a i d o f f i n May 

2009 b e c a u s e o f c u t b a c k s i n t h e o i l i n d u s t r y . He p r e s e n t e d 
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t h r e e c o p i e s o f p a y c h e c k s t o e s t a b l i s h t h a t he had been 

e m p l o y e d by A p p l e w o o d Q u a l i t y B u i l d e r s ("Applewood") on an a s -

needed b a s i s a f t e r he was l a i d o f f by T e c o r r a Geo S i t e s . The 

p a y c h e c k s were i s s u e d i n J u n e , J u l y , and A u g u s t 2009. He 

t e s t i f i e d t h a t e a c h p a y c h e c k r e f l e c t e d l e s s t h a n 20 h o u r s o f 

work p e r week, w i t h t h e l o w e s t p a y c h e c k b e i n g f o r $800. The 

f a t h e r s t a t e d t h a t he had n o t been a b l e t o o b t a i n f u l l - t i m e 

employment a f t e r h i s l a y o f f ; however, f r o m h i s t e s t i m o n y , i t 

a p p e a r s t h a t he was s t i l l i n c o n t a c t w i t h A p p l e w o o d t o be 

h i r e d as needed. When t h e f a t h e r was a s k e d by t h e g u a r d i a n ad 

l i t e m w h e t h e r he w o u l d c o n t i n u e t o work o f f s h o r e o r i n 

i n t e r n a t i o n a l l o c a t i o n s i f he were g r a n t e d p r i m a r y p h y s i c a l 

c u s t o d y o f t h e c h i l d , he r e p l i e d t h a t he w o u l d l i m i t h i s work 

t o d o m e s t i c j o b s and t h a t t h e l i m i t a t i o n w o u l d n o t a f f e c t t h e 

amount o f income t h a t he had p r e v i o u s l y been a b l e t o e a r n . 

The f a t h e r was a s k e d a b o u t a $30,000 c e r t i f i c a t e o f 

d e p o s i t ("CD") t h a t he had been known t o have had i n t h e p a s t . 

He t e s t i f i e d t h a t t h e CD was no l o n g e r i n h i s p o s s e s s i o n 

b e c a u s e he had u s e d t h e f u n d s f r o m i t t o pay l i t i g a t i o n c o s t s 

and o t h e r e x p e n s e s w h i l e he had been u n e m p l o y e d . 
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The f a t h e r t e s t i f i e d t h a t he had l o s t a p p r o x i m a t e l y 

$7 , 00 0 when he had been p r e v e n t e d f r o m t a k i n g t h e c h i l d t o 

S i n g a p o r e d u r i n g t h e summer o f 2009, as a l l e g e d l y had been 

a g r e e d t o and p l a n n e d by b o t h p a r t i e s , b e c a u s e t h e t r i a l c o u r t 

had g r a n t e d t e m p o r a r y r e l i e f as t o t h e m o t h e r ' s r e q u e s t t o 

s u s p e n d h i s v i s i t a t i o n r i g h t s , w h i c h r e q u e s t had been 

w i t h d r a w n on t h e day o f t h e t r i a l . He f u r t h e r s t a t e d t h a t t h e 

mot h e r had f o r c e d h i m t o c a n c e l h i s p l a n s t o v i s i t t h e c h i l d 

i n T e n n e s s e e b e c a u s e she had c l a i m e d t h a t t h e c h i l d w o u l d n o t 

be a b l e t o do a n y t h i n g b e c a u s e o f an a n t b i t e . The f a t h e r 

r e s c h e d u l e d t h e t r i p , b u t he s t a t e d a t t r i a l t h a t t h e c h i l d 

had l a t e r t o l d h i m t h a t i t had been a " s m a l l " a n t b i t e . 

The m other t e s t i f i e d t h a t she had had no p r o b l e m w i t h t h e 

f a t h e r ' s t a k i n g t h e c h i l d t o S i n g a p o r e and t h a t she had p a i d 

h a l f o f t h e c h i l d ' s p a s s p o r t - r e n e w a l f e e so t h a t he c o u l d go 

t o S i n g a p o r e . The g u a r d i a n ad l i t e m l a t e r a s k e d a b o u t a 

t e l e p h o n e c o n v e r s a t i o n b e tween h i m s e l f , t h e m o t h e r , and t h e 

m o t h e r ' s h u s b a n d d u r i n g w h i c h t h e mother had s a i d t h a t she had 

" p r e p a r e d t h e c h i l d f o r S i n g a p o r e . " She r e s p o n d e d t h a t t h e 

p a r t i e s had n e v e r s e t an a c t u a l d a t e f o r a t r i p t o S i n g a p o r e , 

b u t she i n d i c a t e d t h a t she had w a n t e d t h e c h i l d ' s p a s s p o r t t o 
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be r e a d y i f t h e f a t h e r w a n t e d t o t a k e him. As t o t h e f a t h e r ' s 

t e s t i m o n y t h a t t h e mother had f o r c e d h i m t o c a n c e l h i s t r i p t o 

v i s i t t h e c h i l d b e c a u s e o f an a n t b i t e , t h e mo t h e r t e s t i f i e d 

t h a t she had t o l d t h e f a t h e r t h a t he c o u l d come b u t t h a t t h e 

c h i l d ' s d o c t o r had recommended t h a t t h e c h i l d r e c e i v e bed 

r e s t . 

The c h i l d l i v e s w i t h t h e m o t h e r , h e r h u s b a n d , and t h e 

c h i l d ' s m a t e r n a l g r a n d m o t h e r . The mother t e s t i f i e d t h a t she 

depended on t h e f a t h e r ' s c h i l d s u p p o r t , p a i d m o n t h l y i n t h e 

amount o f $450, and t h a t she and h e r h u s b a n d were l i v i n g o f f 

h e r h u s b a n d ' s m i l i t a r y - r e t i r e m e n t income b e c a u s e n e i t h e r o f 

them had f o u n d work s i n c e m o v i n g t o T e n n e s s e e . 

The mother t e s t i f i e d t h a t she and h e r h u s b a n d had 

m u t u a l l y d e c i d e d t o s t o p s p a n k i n g t h e c h i l d when he was s i x 

y e a r s o l d , a l t h o u g h she knew o f a t l e a s t one i n s t a n c e when h e r 

h u s b a n d had s p a n k e d t h e c h i l d a f t e r t h a t t i m e . D u r i n g t h e 

g u a r d i a n ad l i t e m ' s c r o s s - e x a m i n a t i o n , t h e g u a r d i a n ad l i t e m 

r e p r e s e n t e d t o t h e mot h e r t h a t t h e c h i l d had s t a t e d " v e r b a t i m " 

t h a t t h e m o t h e r ' s h u s b a n d " g e t s a g g r e s s i v e . " The mo t h e r 

r e s p o n d e d t h a t t h e c h i l d was m i s t a k e n and t h a t h e r h u s b a n d was 

a " w o n d e r f u l f a t h e r . " The g u a r d i a n ad l i t e m a l s o t o l d t h e 
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mo t h e r t h a t t h e c h i l d had s a i d t h a t he c o u l d n o t have t o y s a t 

home, b u t t h e mot h e r r e s p o n d e d t h a t t h e c h i l d a l r e a d y had t o o 

many t o y s . The g u a r d i a n ad l i t e m f u r t h e r i n q u i r e d a b o u t an 

i n c i d e n t t h a t t h e mot h e r had r e p o r t e d t o him t h a t had 

a l l e g e d l y o c c u r r e d between t h e f a t h e r and a p o l i c e o f f i c e r 

d u r i n g one o f t h e f a t h e r ' s v i s i t s t o T e n n e s s e e . She t e s t i f i e d 

t h a t t h e f a t h e r had r e c e i v e d a " v e r b a l w a r n i n g " n o t t o l e a v e 

t h e c h i l d u n s u p e r v i s e d i n a v e h i c l e . However, no p o l i c e r e p o r t 

was i s s u e d , and no o t h e r e v i d e n c e was a d m i t t e d t h a t m i g h t have 

c o r r o b o r a t e d h e r t e s t i m o n y . 

The g u a r d i a n ad l i t e m a l s o i n q u i r e d as t o a s t a t e m e n t 

made by t h e m o t h e r ' s h u s b a n d c o n c e r n i n g h i s i n t e n t t o be 

p r e s e n t a t t h e t r i a l t h a t a p p a r e n t l y had been made d u r i n g a 

t e l e p h o n e c o n v e r s a t i o n i n v o l v i n g t h e g u a r d i a n ad l i t e m , t h e 

m o t h e r , and h e r h u s b a n d . 3 The mother d e n i e d h a v i n g h e a r d t h a t 

s t a t e m e n t and d e n i e d t h a t h e r h u s b a n d had made p l a n s t o be a t 

t h e t r i a l . 

A f t e r t h e t r i a l , t h e f a t h e r f i l e d a s u p p l e m e n t a l 

a f f i d a v i t a l l e g i n g t h a t t h e mot h e r had g i v e n f a l s e t e s t i m o n y 

3The g u a r d i a n ad l i t e m l a t e r t o l d t h e j u d g e t h a t he 
t h o u g h t t h a t t h e m o t h e r ' s h u s b a n d w o u l d be p r e s e n t a t t h e 
t r i a l and t h a t t h e g u a r d i a n ad l i t e m ' s c r o s s - e x a m i n a t i o n had 
been p l a n n e d a c c o r d i n g l y . 
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as t o t h e number o f t i m e s t h a t he had t r i e d t o t e l e p h o n e t h e 

c h i l d , as t o h i s a w a r e n e s s o f t h e m o t h e r ' s new t e l e p h o n e 

number, and as t o w h e t h e r t h e c h i l d and t h e m o t h e r ' s h u s b a n d 

had been i n M o b i l e d u r i n g t h e t r i a l . The m other r e s p o n d e d w i t h 

an a f f i d a v i t d e n y i n g t h a t she had g i v e n f a l s e t e s t i m o n y . She 

s t a t e d t h a t t h e c h i l d and h e r h u s b a n d had been i n M o b i l e 

d u r i n g t h e t r i a l b u t t h a t she had n e i t h e r t e s t i f i e d t h a t t h e y 

were n o t i n town n o r o t h e r w i s e m i s l e d t h e c o u r t . 

The t r i a l c o u r t t h e r e a f t e r e n t e r e d a j u d g m e n t g r a n t i n g 

t h e f a t h e r ' s r e q u e s t f o r a m o d i f i c a t i o n o f c h i l d s u p p o r t , 

l o w e r i n g h i s o b l i g a t i o n t o a m o n t h l y payment o f $60, and 

d e n i e d t h e f a t h e r ' s r e q u e s t f o r m o d i f i c a t i o n o f t h e c u s t o d y 

a r r a n g e m e n t . The c o u r t a s s e s s e d a f e e o f $500 a g a i n s t t h e 

m o t h e r f o r t h e g u a r d i a n ad l i t e m ' s f e e . The c o u r t o r d e r e d e a c h 

p a r t y t o be i n d i v i d u a l l y r e s p o n s i b l e f o r h i s o r h e r a t t o r n e y 

f e e s and c o s t s i n c u r r e d as a r e s u l t o f t h e l i t i g a t i o n . O t h e r 

r e q u e s t s , a s i d e f r o m t h o s e s p e c i f i c a l l y r u l e d upon by t h e 

c o u r t were, d e n i e d . 

F o l l o w i n g i s s u a n c e o f t h e t r i a l c o u r t ' s j u d g m e n t , t h e 

m o t h e r f i l e d a m o t i o n t o a l t e r , amend, o r v a c a t e t h e j u d g m e n t 

p u r s u a n t t o R u l e 5 9 ( e ) , A l a . R. C i v . P, a s s e r t i n g t h a t t h e 
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f a t h e r had n o t p r e s e n t e d s u f f i c i e n t e v i d e n c e o f a change i n 

c i r c u m s t a n c e s t o w a r r a n t a r e d u c t i o n o f h i s s u p p o r t o b l i g a t i o n 

b a s e d on a c l a i m o f l o s s o f employment o r an i n a b i l i t y t o 

e a r n . S p e c i f i c a l l y , she a s s e r t e d t h a t t h e f a t h e r had 

p r e v i o u s l y a d m i t t e d t h a t he had t h e $30,000 CD and t h a t t h e 

t h r e e p a y c h e c k s he had s u b m i t t e d a t t r i a l were n o t enough t o 

e s t a b l i s h i n c o m e , s e l f - e m p l o y m e n t i n c o m e , o r c h a n g e d income 

u n d e r R u l e 32, A l a . R. J u d . Admin. She r e q u e s t e d a h e a r i n g on 

h e r m o t i o n . The f a t h e r o b j e c t e d , a r g u i n g t h a t he had 

e s t a b l i s h e d a m a t e r i a l change i n c i r c u m s t a n c e s w i t h r e s p e c t t o 

h i s income s u f f i c i e n t t o w a r r a n t m o d i f i c a t i o n o f c h i l d s u p p o r t 

b e c a u s e , he s a i d , he had p r e s e n t e d r e l i a b l e d o c u m e n t a t i o n o f 

a c h a n g e d income and had t e s t i f i e d , w i t h o u t d i s p u t e a t t r i a l , 

t h a t t h e $30,000 r e p r e s e n t e d by t h e CD had been e x p e n d e d . 

F u r t h e r , t h e f a t h e r s t a t e d t h a t t h e m o t h e r was n o t e n t i t l e d t o 

a h e a r i n g on h e r m o t i o n b e c a u s e , he s a i d , she had n o t 

p r e s e n t e d new e v i d e n c e . W i t h o u t h o l d i n g a h e a r i n g , t h e t r i a l 

c o u r t g r a n t e d t h e m o t h e r ' s p o s t j u d g m e n t m o t i o n and amended t h e 

j u d g m e n t t o o r d e r t h e f a t h e r t o m a i n t a i n h i s f o r m e r c h i l d -

s u p p o r t payments o f $450 p e r month. 
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The f a t h e r t h e r e a f t e r a p p e a l e d t o t h i s c o u r t . I n h i s 

n o t i c e o f a p p e a l , he s t a t e d t h a t h i s c h i l d - s u p p o r t o b l i g a t i o n 

s h o u l d have been m o d i f i e d b e c a u s e o f h i s p r e s e n t a t i o n o f 

e v i d e n c e i n d i c a t i n g t h a t h i s income had d e c r e a s e d . I n h i s 

b r i e f , t h e f a t h e r c l a i m s t h a t t h e t r i a l c o u r t ( 1 ) e r r e d i n 

g r a n t i n g t h e m o t h e r ' s m o t i o n t o amend t h e c o u r t ' s i n i t i a l 

j u d g m e n t m o d i f y i n g c h i l d s u p p o r t ; ( 2 ) a c t e d o u t s i d e i t s 

d i s c r e t i o n i n f a i l i n g t o a s s e s s f e e s a g a i n s t t h e m o t h e r t o 

r e i m b u r s e h im f o r t h e l o s s o f c e r t a i n moneys p a i d , t h e l o s s o f 

w h i c h had o s t e n s i b l y been c a u s e d by t h e t r i a l c o u r t ' s i n i t i a l 

i n t e r i m o r d e r g r a n t i n g t h e m o t h e r ' s r e q u e s t t o s u s p e n d 

v i s i t a t i o n ( w h i c h r e q u e s t was l a t e r w i t h d r a w n ) ; and ( 3 ) e r r e d 

i n f a i l i n g t o g r a n t t h e f a t h e r s o l e c u s t o d y o f t h e p a r t i e s ' 

c h i l d . 

We f i r s t a d d r e s s t h e i s s u e w h e t h e r t h e t r i a l c o u r t e r r e d 

i n amending i t s j u d g m e n t , t h e r e b y d e n y i n g t h e f a t h e r ' s r e q u e s t 

f o r m o d i f i c a t i o n o f h i s c h i l d - s u p p o r t o b l i g a t i o n . The f a t h e r 

a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n amending i t s j u d g m e n t 

b e c a u s e i t g r a n t e d t h e m o t h e r ' s p o s t j u d g m e n t m o t i o n w i t h o u t a 

h e a r i n g , and she c o n t e n d s t h a t he was e n t i t l e d t o a 
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m o d i f i c a t i o n b a s e d on t h e e v i d e n c e he p r e s e n t e d a t t r i a l . We 

a d d r e s s e a c h argument i n t u r n . 

The t r i a l c o u r t d i d n o t e r r t o r e v e r s a l i n amending i t s 

j u d g m e n t w i t h o u t h o l d i n g a h e a r i n g b e c a u s e t h e f a t h e r , as a 

p a r t y a g g r i e v e d by b o t h t h e i n i t i a l j u d g m e n t and t h e amended 

j u d g m e n t i n some r e s p e c t s , d i d n o t h i m s e l f f i l e a p o s t j u d g m e n t 

m o t i o n r e q u e s t i n g a h e a r i n g a t any t i m e . A l t h o u g h t h e f a t h e r 

c i t e s C h i s m v. J e f f e r s o n C o u n t y , 954 So. 2d 1058, 1086 ( A l a . 

2 0 0 6 ) , a c a s e i n w h i c h t h e Alabama Supreme C o u r t a p p l i e d t h e 

r u l e t h a t t h e t r i a l c o u r t must g r a n t a h e a r i n g on a 

p o s t j u d g m e n t m o t i o n t o a l t e r , amend, o r v a c a t e i f t h e movant 

r e q u e s t s a h e a r i n g on t h a t m o t i o n , we f i n d t h i s r u l e u n h e l p f u l 

t o t h e f a t h e r f o r two r e a s o n s . F i r s t , t h e f a t h e r i s s i m p l y n o t 

i n a p o s i t i o n t o r e l y on C h i s m t o h i s b e n e f i t . I n C h i s m , t h e 

a g g r i e v e d p a r t y had f i l e d a R u l e 59 m o t i o n and had r e q u e s t e d 

a h e a r i n g on t h e m o t i o n . The Alabama Supreme C o u r t s t a t e d t h a t 

i t i s e r r o r f o r a t r i a l c o u r t t o deny an a g g r i e v e d p a r t y ' s 

r e q u e s t f o r a h e a r i n g on t h a t p a r t y ' s R u l e 59 m o t i o n b e c a u s e 

t o do so w o u l d deny t h e a g g r i e v e d p a r t y i t s " ' o p p o r t u n i t y t o 

be h e a r d ' " u n d e r R u l e 5 9 ( g ) , A l a . R. C i v . P. C h i s m , 954 So. 2d 
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a t 1086; see a l s o Ex p a r t e E v a n s , 875 So. 2d 297, 299 ( A l a . 

2 0 0 3 ) . 

The f a t h e r makes no e f f o r t i n h i s a p p e l l a t e b r i e f t o 

r e c o n c i l e t h e d i f f e r e n c e s between t h e p r o c e d u r a l p o s t u r e o f 

t h i s c a s e and t h e p r o c e d u r a l p o s t u r e o f C h i s m . I n o r d e r f o r us 

t o c o n c l u d e t h a t t h e t r i a l c o u r t i n d e e d e r r e d , we must f i r s t 

a c c e p t t h e f a t h e r ' s a s s u m p t i o n t h a t t h e m o t h e r ' s R u l e 59 

m o t i o n and r e q u e s t f o r a h e a r i n g o p e r a t e d t o g i v e b o t h p a r t i e s 

a r i g h t t o a h e a r i n g . However, we r e j e c t t h e f a t h e r ' s 

a s s u m p t i o n b e c a u s e t h e f a t h e r n e i t h e r f i l e d t h e R u l e 59 m o t i o n 

a t i s s u e n o r f i l e d a R u l e 59 m o t i o n r e q u e s t i n g a h e a r i n g . 4 

A l t h o u g h t h e t r i a l c o u r t r u l e d on t h e m o t h e r ' s m o t i o n w i t h o u t 

a h e a r i n g , t h e f a t h e r i s n o t i n a p o s t u r e t o a s s e r t t h a t t h e 

t r i a l c o u r t e r r e d by d o i n g s o . 

4The f a t h e r had two o p p o r t u n i t i e s as an a g g r i e v e d p a r t y 
t o f i l e a R u l e 59 m o t i o n and r e q u e s t a h e a r i n g i n w h i c h t h e 
t r i a l c o u r t c o u l d r e v i s i t e a c h p a r t i e s ' c l a i m s and t h e 
e v i d e n c e p r e s e n t e d a t t r i a l . He c o u l d have f i l e d a R u l e 59 
m o t i o n d i r e c t e d t o t h e t r i a l c o u r t ' s i n i t i a l , unamended 
j u d g m e n t b e c a u s e t h e t r i a l c o u r t had d e n i e d h i s c l a i m t h a t t h e 
m o t h e r s h o u l d be h e l d i n c o n t e m p t f o r i n t e r f e r i n g w i t h h i s 
v i s i t a t i o n r i g h t s and h i s c l a i m f o r m o d i f i c a t i o n o f c u s t o d y . 
He a l s o c o u l d have f i l e d a R u l e 59 m o t i o n , and r e q u e s t e d a 
h e a r i n g , a f t e r t h e amended j u d g m e n t was e n t e r e d l e a v i n g c h i l d 
s u p p o r t u n m o d i f i e d . I n s t e a d , he c h o s e t o do n e i t h e r . 
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Sec o n d , a s s u m i n g t h a t t h e f a t h e r had an o p p o r t u n i t y t o be 

h e a r d u n d e r R u l e 59(g) by v i r t u e o f t h e m o t h e r ' s r e q u e s t f o r 

a h e a r i n g on h e r R u l e 59 m o t i o n , we h o l d t h a t any s u c h e r r o r 

c o m m i t t e d by t h e t r i a l c o u r t was i n v i t e d b e c a u s e t h e f a t h e r 

a c t i v e l y a d v o c a t e d t o t h e t r i a l c o u r t t h a t t h e m o t h e r ' s R u l e 

59 m o t i o n d i d n o t w a r r a n t a h e a r i n g . A s s u m i n g t h a t t h e 

m o t h e r ' s R u l e 59 m o t i o n and r e q u e s t f o r a h e a r i n g w o u l d 

o r d i n a r i l y have e n t i t l e d h e r t o a h e a r i n g , and t h a t t h e f a t h e r 

c o u l d p r o p e r l y r e l y upon t h e m o t h e r ' s r i g h t t o be h e a r d as a 

g e n e r a l m a t t e r , t h e f a t h e r ' s r e s p o n s e t o t h e m o t h e r ' s R u l e 59 

m o t i o n amounts t o an e x p r e s s w a i v e r o f e r r o r c o n c e r n i n g any 

o p p o r t u n i t y t o be h e a r d t h a t he m i g h t have c l a i m e d , a p o s i t i o n 

t h a t i s w h o l l y i n c o n s i s t e n t w i t h h i s argument on a p p e a l t h a t 

t h e t r i a l c o u r t c o m m i t t e d r e v e r s i b l e e r r o r u n d e r C h i s m. 

The f a t h e r n e x t a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n n o t 

m o d i f y i n g h i s c h i l d - s u p p o r t o b l i g a t i o n b e c a u s e , he s a y s , (a) 

he p r e s e n t e d e v i d e n c e a t t r i a l e s t a b l i s h i n g t h a t he had 

i n v o l u n t a r i l y s u f f e r e d a l o s s o f income and (b) t h e m o t h e r 

f a i l e d t o o f f e r e v i d e n c e t o s u p p o r t t h e p r o p o s i t i o n a d v a n c e d 

i n h e r R u l e 59 m o t i o n t h a t t h e i n i t i a l j u d g m e n t m o d i f y i n g 

c h i l d s u p p o r t was i m p r o p e r , d i d n o t r e f l e c t t h e f a t h e r ' s 
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income o r r e s o u r c e s , and d i d n o t c o m p l y w i t h R u l e 32, A l a . R. 

J u d . Admin., o r t h e c h i l d - s u p p o r t g u i d e l i n e s . However, t h e 

f a t h e r c i t e s no s t a t u t e s , c a s e l a w , o r o t h e r l e g a l a u t h o r i t i e s 

c o m p e l l i n g t h i s c o u r t t o a c c e p t h i s p o s i t i o n . A l t h o u g h a p a r t y 

on a p p e a l " s h a l l " s u b m i t " [ a ] n argument c o n t a i n i n g t h e 

c o n t e n t i o n s o f t h e a p p e l l a n t / p e t i t i o n e r w i t h r e s p e c t t o t h e 

i s s u e s p r e s e n t e d , and t h e r e a s o n s t h e r e f o r , w i t h c i t a t i o n s t o 

t h e c a s e s , s t a t u t e s , o t h e r a u t h o r i t i e s , and p a r t s o f t h e 

r e c o r d r e l i e d on," see R u l e 2 8 ( a ) ( 1 0 ) , A l a . R. App. P. 

( e m p h a s i s a d d e d ) , i t i s " [ t ] h i s c o u r t ' s p o l i c y [... ] t o 

d e t e r m i n e e v e r y c a s e upon i t s m e r i t s i f we can r e a s o n a b l y and 

r a t i o n a l l y do so w i t h o u t undue s t r e s s t o t h e s t a t u t e s , r u l e s 

o r p r e c e d e n t s w h i c h g o v e r n o u r r e v i e w o f c a s e s . " B r i n d l e y  

C o n s t r . Co. v. F l a n a g a n Lumber Co., 441 So. 2d 907, 909 ( A l a . 

C i v . App. 1 9 8 3 ) ; see a l s o R u l e 1, A l a . R. App. P. A d h e r i n g t o 

t h a t p r i n c i p l e , we a d d r e s s t h e m e r i t s o f w h e t h e r t h e t r i a l 

c o u r t e r r e d i n u l t i m a t e l y d e n y i n g t h e f a t h e r ' s r e q u e s t f o r 

m o d i f i c a t i o n o f h i s c h i l d - s u p p o r t o b l i g a t i o n . 

When a p a r t y s e e k s t o m o d i f y a c h i l d - s u p p o r t o b l i g a t i o n , 

he o r she b e a r s t h e b u r d e n o f e s t a b l i s h i n g t h a t a m o d i f i c a t i o n 

i s w a r r a n t e d by d e m o n s t r a t i n g a m a t e r i a l change i n 
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c i r c u m s t a n c e s t h a t i s s u b s t a n t i a l and c o n t i n u i n g . K i n g v. 

B a r n e s , [Ms. 2081167, J u l y 23, 2010] So. 3d , ( A l a . 

C i v . App. 2 0 1 0 ) . The f a t h e r p o s i t s t h a t t h e u n d i s p u t e d 

e v i d e n c e w a r r a n t e d a m o d i f i c a t i o n . We a g r e e . 

The r e c o r d c l e a r l y shows t h a t t h e f a t h e r e a r n s m a r k e d l y 

l e s s income t h a n when h i s c h i l d - s u p p o r t o b l i g a t i o n was 

p r e v i o u s l y d e t e r m i n e d by t h e t r i a l c o u r t . The f a t h e r p r e s e n t e d 

u n d i s p u t e d e v i d e n c e d e m o n s t r a t i n g t h a t he had been l a i d o f f 

f r o m h i s j o b i n t h e p e t r o l e u m i n d u s t r y s i n c e May 2009 b e c a u s e 

o f c u t b a c k s i n t h a t i n d u s t r y . He f u r t h e r p r e s e n t e d u n d i s p u t e d 

e v i d e n c e , i n t h e f o r m o f t h r e e p a y c h e c k s , i n d i c a t i n g t h a t h i s 

m o n t h l y income s i n c e t h a t t i m e had been a p p r o x i m a t e l y $850. 

The mother a r g u e d i n h e r R u l e 59 m o t i o n , w h i c h was u l t i m a t e l y 

g r a n t e d by t h e t r i a l c o u r t , t h a t t h e f a t h e r ' s t e s t i m o n y and 

e v i d e n c e o f p a y c h e c k s was n o t enough t o e s t a b l i s h a m a t e r i a l 

change i n c i r c u m s t a n c e s u n d e r R u l e 32, A l a . R. J u d . Admin. 

The i s s u e w h e t h e r t h e e v i d e n c e p r e s e n t e d by t h e f a t h e r 

e s t a b l i s h e s c i r c u m s t a n c e s w a r r a n t i n g a c h i l d - s u p p o r t 

m o d i f i c a t i o n i s i n i t i a l l y t o be d e t e r m i n e d by t h e t r i a l c o u r t , 

and t h a t d e t e r m i n a t i o n w i l l be d i s t u r b e d on a p p e a l o n l y i f i t 

i s shown " ' t h a t t h e t r i a l c o u r t a b u s e d [ i t s ] d i s c r e t i o n o r 
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t h a t t h e judgment i s p l a i n l y and p a l p a b l y wrong.'" K i n g , 

So. 3d a t ( q u o t i n g Romano v. Romano, 703 So. 2d 374, 375 

( A l a . C i v . App. 1 9 9 7 ) ) . 

A l t h o u g h t h e t r i a l c o u r t d e n i e d t h e f a t h e r ' s r e q u e s t f o r 

a m o d i f i c a t i o n , t h a t c o u r t ' s r e a s o n f o r d o i n g so i s u n c l e a r 

f r o m t h e r e c o r d , and t h a t c o u r t d i d n o t s e t f o r t h f i n d i n g s o f 

f a c t i n i t s j u d g m e n t . I f t h e t r i a l c o u r t ' s judgment was b a s e d 

on i t s i n t e n t n o t t o g i v e w e i g h t t o t h e u n d i s p u t e d e v i d e n c e 

p r e s e n t e d by t h e f a t h e r , s u c h a d e t e r m i n a t i o n i s n o t a sound 

b a s i s f o r a f f i r m a n c e i n l i g h t o f o u r h o l d i n g s i n R o t a r v. 

W e i l a n d , 591 So. 2d 893, 895 ( A l a . C i v . App. 1 9 9 1 ) , and, more 

r e c e n t l y , i n K i n g , s u p r a . The f a c t s o f t h o s e c a s e s a r e s i m i l a r 

t o t h e f a c t s p r e s e n t e d h e r e . L i k e t h e f a t h e r i n t h i s c a s e , t h e 

f a t h e r s i n R o t a r and K i n g s o u g h t t o m o d i f y t h e i r c h i l d - s u p p o r t 

o b l i g a t i o n s b e c a u s e t h e y had n o t e a r n e d s u b s t a n t i a l income 

a f t e r b e i n g l a i d o f f f r o m t h e i r j o b s , d e s p i t e t h e i r e f f o r t s t o 

f i n d work. I n e a c h c a s e , we r e v e r s e d t h e t r i a l c o u r t ' s 

j u d g m e n t on t h e g r o u n d t h a t t h e f a t h e r had s u f f i c i e n t l y 

e s t a b l i s h e d a change i n c i r c u m s t a n c e s w a r r a n t i n g m o d i f i c a t i o n 

o f c h i l d s u p p o r t . A d d i t i o n a l l y , i n K i n g , t h e f a t h e r a r g u e d 

t h a t h i s a b i l i t y t o work o n l y s p o r a d i c a l l y and h i s f a i l u r e t o 
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s e c u r e a f u l l - t i m e p o s i t i o n f o r a p e r i o d l o n g e r t h a n a y e a r 

w a r r a n t e d a r e d u c t i o n o f c h i l d s u p p o r t . L i k e w i s e , t h e f a t h e r 

h e r e p r e s e n t e d e q u a l l y , i f n o t more, c o m p e l l i n g e v i d e n c e o f 

h i s e f f o r t s t o s e c u r e f u l l - t i m e employment b e c a u s e he 

d e m o n s t r a t e d e f f o r t s t o e a r n money w i t h i n t h e f o u r - m o n t h 

p e r i o d between h i s l a y o f f and t h e t r i a l n o t w i t h s t a n d i n g h i s 

f a i l u r e t o s e c u r e f u l l - t i m e employment. F u r t h e r , t h e f a t h e r i n 

R o t a r u s e d s a v i n g s t o pay c h i l d s u p p o r t f o l l o w i n g h i s l a y o f f , 

j u s t as t h e f a t h e r h e r e u s e d f u n d s f r o m t h e CD; t h e f a t h e r i n 

R o t a r was a l s o i n t h e p r o c e s s o f p u r s u i n g o t h e r p o s s i b l e 

o p p o r t u n i t i e s , j u s t as t h e f a t h e r i n t h i s c a s e was w i t h 

A p p l e w o o d , i n t h e months f o l l o w i n g h i s l a y o f f . As i n K i n g , i n 

c o n c l u d i n g t h a t t h e f a t h e r c o u l d n o t r e a s o n a b l y s a t i s f y h i s 

c h i l d - s u p p o r t o b l i g a t i o n , t h i s c o u r t i n R o t a r r e c o g n i z e d t h a t , 

" [ w ] h i l e t h e t r i a l c o u r t i s a f f o r d e d t h e d i s c r e t i o n t o 

d e t e r m i n e w h e t h e r t h e r e has been a m a t e r i a l change i n a 

p a r e n t ' s c i r c u m s t a n c e s , i t i s n o t a t l i b e r t y t o i g n o r e 

u n d i s p u t e d e v i d e n c e c o n c e r n i n g a p a r e n t ' s a b i l i t y t o p a y . " 591 

So. 2d a t 8 95; see a l s o Wise v. W i s e , 396 So. 2d 111, 113 

( A l a . C i v . App. 1981) ( r e v e r s i n g a t r i a l c o u r t ' s judgment 

a f t e r d e t e r m i n i n g t h a t i t c o u l d have r e a c h e d i t s d e c i s i o n o n l y 
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by d i s b e l i e v i n g u n d i s p u t e d e v i d e n c e , w h i c h t h a t c o u r t "was n o t 

a t l i b e r t y t o d o " ) . 

The d i s s e n t i n g o p i n i o n p o s i t s t h a t t h e f a t h e r e s t a b l i s h e d 

a p e r i o d o f unemployment t h a t i s n o t s u f f i c i e n t l y " c o n t i n u i n g " 

i n n a t u r e t o c o n s t i t u t e a m a t e r i a l change i n c i r c u m s t a n c e s 

t h a t i s " s u b s t a n t i a l " and " c o n t i n u i n g " u n d e r R u l e 3 2 ( A ) ( 3 ) ( b ) , 

A l a . R. J u d . Admin. I n s u p p o r t o f t h a t p o s i t i o n , t h e d i s s e n t 

s u g g e s t s t h a t t h i s c a s e i s d i s t i n g u i s h a b l e f r o m R o t a r and K i n g 

b e c a u s e t h e o b l i g o r s i n t h o s e c a s e s had been u n e m p l o y e d f o r 

n i n e months o r l o n g e r . A l t h o u g h t h e o b l i g o r s i n t h o s e c a s e s 

had i n d e e d been u n e m p l o y e d f o r l o n g e r t h a n t h e f o u r - m o n t h 

p e r i o d d u r i n g w h i c h t h e f a t h e r i n t h i s c a s e was u n e m p l o y e d , we 

n o n e t h e l e s s deem R o t a r and K i n g p e r s u a s i v e b e c a u s e t h o s e c a s e s 

s t r e s s t h e n a t u r e o f t h e i n - d e p t h f a c t u a l i n q u i r y by t h e t r i a l 

c o u r t t h a t s u c h c a s e s e n t a i l . I n t h i s c a s e , t h e c h a n g e - i n -

c i r c u m s t a n c e s d e t e r m i n a t i o n made by t h e t r i a l j u d g e was a 

f a c t u a l one t h a t m i g h t w a r r a n t d e f e r e n c e were i t n o t f o r t h e 

f a c t t h a t t h e f a t h e r ' s c l a i m and t h e e v i d e n c e he p r e s e n t e d was 

u n d i s p u t e d , l e a v i n g t h e t r i a l c o u r t no v a l i d f a c t u a l b a s i s on 

w h i c h t o have f o u n d t h a t t h e f a t h e r ' s c i r c u m s t a n c e s w o u l d n o t 

c o n t i n u e t o e x i s t f o r an i n d e f i n i t e p e r i o d i n t h e f u t u r e . As 
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we have s t a t e d , a t r i a l c o u r t ' s " d i s c r e t i o n i s n o t u n b r i d l e d , " 

and t h a t c o u r t " i s n o t a t l i b e r t y t o i g n o r e t h e u n d i s p u t e d 

e v i d e n c e c o n c e r n i n g a p a r e n t ' s a b i l i t y t o p a y . " S t a t e ex r e l .  

S m i t h v. S m i t h , 631 So. 2d 252, 254 ( A l a . C i v . App. 1 9 9 3 ) . 

I f t h e d i s s e n t were c o r r e c t , we w o u l d n e c e s s a r i l y 

c o n c l u d e t h a t a f o u r - m o n t h p e r i o d o f unemployment c a n n o t be 

s u f f i c i e n t l y " c o n t i n u i n g . " A d o p t i n g s u c h a b r i g h t - l i n e r u l e 

w o u l d go a g a i n s t w e l l s e t t l e d p r i n c i p l e s and w o u l d p r o m o t e an 

u n f a v o r a b l e p u b l i c p o l i c y by d e n y i n g a c c e s s t o t h e c o u r t h o u s e 

t o t h o s e whose employment s i t u a t i o n has d r a s t i c a l l y , y e t 

r e c e n t l y , c h a n g e d f o r t h e w o r s e . I f a n y t h i n g , o u r 

j u r i s p r u d e n c e h o l d s t h a t e a c h d o m e s t i c - r e l a t i o n s c a s e i s 

f a c t u a l l y u n i q u e , e s p e c i a l l y w i t h r e g a r d t o a n o n c u s t o d i a l 

p a r e n t ' s a b i l i t y t o p ay c h i l d s u p p o r t t o t h e o t h e r p a r e n t 

b e c a u s e t h e f i n a n c i a l s t a t u s o f p a r t i e s v a r i e s w i d e l y f r o m 

c a s e t o c a s e (as do t h e needs o f t h e i r r e s p e c t i v e c h i l d r e n ) . 

iFor t h a t r e a s o n , t h i s c o u r t h a s , on numerous o c c a s i o n s , 

s t a t e d t h a t " ' [ c ] h i l d s u p p o r t i s a l w a y s s u b j e c t t o 

m o d i f i c a t i o n b a s e d upon c h a n g e d c i r c u m s t a n c e s and a p a r e n t ' s 

a b i l i t y t o p a y . ' " Lo P o r t o v. Lo P o r t o , 717 So. 2d 418, 421 

( A l a . C i v . App. 1998 ) ( q u o t i n g G ordy v. G l a n c e , 634 So. 2d 
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459, 461 ( A l a . C i v . App. 1994)) ( e m p h a s i s added) ( h o l d i n g t h a t 

c l e a r e r r o r o c c u r r e d when a t r i a l c o u r t awarded a c u s t o d i a l 

p a r e n t r e a l p r o p e r t y as an advancement o f t h e n o n c u s t o d i a l 

p a r e n t ' s c h i l d - s u p p o r t o b l i g a t i o n f o r two y e a r s a f t e r t h e 

d i v o r c e b e c a u s e t h e judgment d i d n o t p r a c t i c a l l y p e r m i t t h e 

o b l i g a t i o n t o be m o d i f i e d d u r i n g t h a t t w o - y e a r p e r i o d ) ; G o r d y , 

636 So. 2d a t 461 ( n o t i n g t h a t c h i l d s u p p o r t i s a l w a y s s u b j e c t 

t o m o d i f i c a t i o n b a s e d on c h anges i n c i r c u m s t a n c e s s u c h as a 

p a r e n t ' s a b i l i t y t o p a y ; c o n s e q u e n t l y , a c u s t o d i a l p a r e n t may 

be e n t i t l e d t o an i n c r e a s e i n s u p p o r t i n t h e f u t u r e , i f 

w a r r a n t e d ) ; and C o l e v. C o l e , 540 So. 2d 73, 75 ( A l a . C i v . 

App. 1989) ( r e j e c t i n g a t r i a l c o u r t ' s judgment t h a t " w o u l d 

have p r e v e n t e d any f u r t h e r m o d i f i c a t i o n o f c h i l d s u p p o r t f o r 

any r e a s o n , r e g a r d l e s s o f how r a d i c a l l y s u c h c i r c u m s t a n c e s o r 

needs m i g h t be a l t e r e d by f u t u r e e v e n t s " ) . 

As a r e v i e w i n g c o u r t , we a r e n o t i n a p o s i t i o n t o 

"'assume e r r o r o r presume t h e e x i s t e n c e o f f a c t s as t o w h i c h 

t h e r e c o r d i s s i l e n t . ' " B e v e r l y v. B e v e r l y , 28 So. 3d 1, 4 

( A l a . C i v . App. 2009) ( q u o t i n g Q u i c k v. B u r t o n , 960 So. 2d 

678, 680-81 ( A l a . C i v . App. 2 0 0 6 ) ) . A d h e r i n g t o t h i s 

p r i n c i p l e , we n e x t c o n s i d e r w h e t h e r t h e t r i a l c o u r t ' s judgment 
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i s s ound d e s p i t e o u r c o n c l u s i o n t h a t i t c o u l d n o t have 

p e r m i s s i b l y c h o s e n t o d i s r e g a r d t h e u n d i s p u t e d e v i d e n c e o f t h e 

f a t h e r ' s d e c r e a s e d i n c o m e . T h e r e a r e two p o t e n t i a l l y v i a b l e 

b a s e s on w h i c h t h e t r i a l c o u r t c o u l d have b a s e d i t s d e c i s i o n . 

However, i f we assume t h a t t h e t r i a l c o u r t d i d r e l y on e i t h e r 

o f t h o s e b a s e s , we a r e r e q u i r e d t o r e v e r s e t h e t r i a l c o u r t ' s 

j udgment t o t h e e x t e n t t h a t i t i s b a s e d on a f i n d i n g t h a t t h e 

f a t h e r d i d n o t e s t a b l i s h a change i n c i r c u m s t a n c e s w a r r a n t i n g 

a m o d i f i c a t i o n o f h i s c h i l d - s u p p o r t o b l i g a t i o n o r t o remand 

t h e c a s e b a c k t o t h e t r i a l c o u r t f o r i t t o make f i n d i n g s o f 

f a c t and t o e n t e r a judgment t h a t i s c o n s i s t e n t w i t h o u r 

d e c i s i o n . 

The f i r s t p o s s i b l e s c e n a r i o i s t h a t t h e t r i a l c o u r t 

i m p u t e d income t o t h e f a t h e r , a t t h e l e v e l a t w h i c h he had 

p r e v i o u s l y e a r n e d i n c o m e , b e c a u s e i t d e t e r m i n e d t h a t t h e 

f a t h e r had f a i l e d t o e s t a b l i s h t h a t he c o u l d no l o n g e r pay 

$450 p e r month. The t r i a l c o u r t made no e x p r e s s f i n d i n g as t o 

t h e f a t h e r ' s a c t u a l o r i m p u t e d i n c o m e . I n l i g h t o f t h e 

u n d i s p u t e d e v i d e n c e e s t a b l i s h i n g a d e c r e a s e i n t h e f a t h e r ' s 

i n c o m e , however, u n d e r R u l e 3 2 ( B ) ( 5 ) , A l a . R. J u d . Admin., t h e 

t r i a l c o u r t c o u l d have made i t s d e t e r m i n a t i o n as t o t h e 
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f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n o n l y i f i t f o u n d t h a t t h e 

f a t h e r was v o l u n t a r i l y u n d e r e m p l o y e d . 

Under R u l e 3 2 ( B ) ( 5 ) , " [ i ] f t h e c o u r t f i n d s t h a t e i t h e r 

p a r e n t i s v o l u n t a r i l y u n e m p l o y e d o r u n d e r e m p l o y e d , i t s h a l l 

e s t i m a t e t h e income t h a t p a r e n t w o u l d o t h e r w i s e have and s h a l l 

i m p u t e t o t h a t p a r e n t t h a t i n c o m e ; t h e c o u r t s h a l l c a l c u l a t e 

c h i l d s u p p o r t b a s e d on t h a t p a r e n t ' s i m p u t e d i n c o m e . " A l t h o u g h 

t h e t r i a l c o u r t d i d n o t make an e x p r e s s f i n d i n g t h a t t h e 

f a t h e r was v o l u n t a r i l y u n d e r e m p l o y e d and d i d n o t e x p r e s s l y 

r e f e r t o R u l e 3 2 ( B ) ( 5 ) i n r e a c h i n g i t s r u l i n g , we made c l e a r 

i n H e r b o s o v. H e r b o s o , 881 So. 2d 454, 456 ( A l a . C i v . App. 

2 0 0 3 ) , t h a t a t r i a l c o u r t may i m p l i c i t l y d e t e r m i n e t h a t a 

p a r e n t i s v o l u n t a r i l y u n d e r e m p l o y e d . I n H e r b o s o , t h e r e c o r d 

c o n t a i n e d e v i d e n c e i n d i c a t i n g t h a t t h e f a t h e r had more e a r n i n g 

p o t e n t i a l t h a n t h e m o t h e r b e c a u s e he was e x p e r i e n c e d i n 

m u l t i p l e f i e l d s o f work, t h a t t h e f a t h e r had u n i l a t e r a l l y 

s t a r t e d a c o l l e g e - t u i t i o n f u n d f o r t h e c h i l d and had 

v o l u n t a r i l y o b l i g a t e d h i m s e l f t o make payments t o t h e f u n d , 

t h a t t h e f a t h e r had v o l u n t a r i l y q u i t h i s j o b and had a c c e p t e d 

an e a r l y - r e t i r e m e n t p a c k a g e , and t h a t t h e f a t h e r had t e s t i f i e d 

t h a t he had r e c e i v e d h i s r e a l - e s t a t e l i c e n s e and had s e c u r e d 
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a p o s i t i o n w i t h a r e a l t y company. I n i t s j u d g m e n t , t h e t r i a l 

c o u r t i n H e r b o s o e x p r e s s l y d e t e r m i n e d t h a t t h e f a t h e r was 

u n d e r e m p l o y e d and s t a t e d t h a t i t s c h i l d - s u p p o r t award was 

b a s e d on t h e f a t h e r ' s u n d e r e m p l o y m e n t . B a s e d on t h e r e c o r d , we 

h e l d t h a t " t h e t r i a l c o u r t ' s i m p u t a t i o n o f income t o [ t h e 

f a t h e r ] and i t s e x p r e s s d e t e r m i n a t i o n t h a t i t s c h i l d - s u p p o r t 

award was n o t i n c o m p l i a n c e w i t h t h e C h i l d S u p p o r t G u i d e l i n e s 

b e c a u s e o f t h e [ f a t h e r ] ' s u n d e r e m p l o y m e n t i n d i c a t e s t h a t t h e 

t r i a l c o u r t i m p l i c i t l y f o u n d t h e [ f a t h e r ] t o be v o l u n t a r i l y 

u n d e r e m p l o y e d . " 881 So. 2d a t 456. 

T h i s c a s e i s s i g n i f i c a n t l y d i f f e r e n t f r o m H e r b o s o . The 

r e c o r d i n t h i s c a s e r e v e a l s no e v i d e n c e i n d i c a t i n g t h a t t h e 

f a t h e r had v o l u n t a r i l y q u i t h i s j o b , had s e c u r e d o t h e r 

employment w i t h an e x p e c t e d income c o m p a r a b l e t o h i s 

p r e v i o u s l y e a r n e d i n c o m e , o r had v o l u n t a r i l y u n d e r t a k e n 

c e r t a i n f i n a n c i a l o b l i g a t i o n s . To t h e c o n t r a r y , t h e f a t h e r 

h e r e p r e s e n t e d u n c o n t r a d i c t e d t e s t i m o n y d e m o n s t r a t i n g t h a t he 

had been l a i d o f f a g a i n s t h i s w i l l and t h a t he had t r i e d t o 

s e c u r e employment s i n c e h i s l a y o f f . A d d i t i o n a l l y , he 

d e m o n s t r a t e d t h a t , w h i l e p u r s u i n g e f f o r t s t o s e c u r e f u l l - t i m e 
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employment, he had w o r k e d on an a s - n e e d e d b a s i s e a c h month 

a f t e r he had l o s t h i s j o b . 

Under R u l e 3 2 ( B ) ( 5 ) , A l a . R. J u d . Admin., when 

" d e t e r m i n i n g how much income s h o u l d be i m p u t e d t o a p a r t y 

p a y i n g c h i l d s u p p o r t , t h e [ t r i a l ] c o u r t s h o u l d d e t e r m i n e t h e 

employment p o t e n t i a l and p r o b a b l e e a r n i n g l e v e l o f t h a t 

p a r e n t , b a s e d on t h a t p a r e n t ' s r e c e n t work h i s t o r y , e d u c a t i o n , 

and o c c u p a t i o n a l q u a l i f i c a t i o n s , and on t h e p r e v a i l i n g j o b 

o p p o r t u n i t i e s and e a r n i n g l e v e l s i n t h e community." H e r b o s o , 

881 So. 2d a t 457. T h i s r u l e i m p r e s s e s on t h e t r i a l c o u r t t h e 

r e s p o n s i b i l i t y t o c o n d u c t a f a c t u a l i n q u i r y i n t o t h o s e 

f a c t o r s . F o r t h i s c o u r t t o c o n c l u d e t h a t t h e t r i a l c o u r t 

c o r r e c t l y , i f i m p l i c i t l y , f o u n d t h e f a t h e r i n t h i s c a s e t o 

have been v o l u n t a r i l y u n e m p l o y e d o r u n d e r e m p l o y e d d e s p i t e 

e v i d e n c e t o t h e c o n t r a r y t h a t i s b o t h u n c o n t r a d i c t e d and 

u n d i s p u t e d , t h e r e must be o t h e r e v i d e n c e i n t h e r e c o r d t o 

s u p p o r t t h e j u d g m e n t . A l t h o u g h i t i s w e l l s e t t l e d t h a t "'where 

t h e t r i a l c o u r t does n o t make s p e c i f i c f a c t u a l f i n d i n g s , t h i s 

c o u r t w i l l assume t h a t t h e t r i a l c o u r t made s u c h f i n d i n g s as 

w o u l d s u p p o r t i t s j u d g m e n t , ' " H e r b o s o , 881 So. 2d a t 456 

( q u o t i n g B e r r y h i l l v. R e e v e s , 705 So. 2d 505, 507 ( A l a . C i v . 
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App. 1 9 9 7 ) ) , t h e r e c o r d h e r e s i m p l y f a i l s t o s u p p o r t any 

i m p l i c i t f i n d i n g o f v o l u n t a r y unemployment o r u n d e r e m p l o y m e n t . 

The mother d i d n o t p r e s e n t e v i d e n c e t o c o n t r a d i c t , n o r d i d she 

e ven a t t e m p t t o d i s p u t e , t h e f a t h e r ' s t e s t i m o n y o r e v i d e n c e 

r e g a r d i n g h i s unemployment s t a t u s . I n f a c t , t h e o n l y t e s t i m o n y 

e l i c i t e d by t h e m o t h e r b e a r i n g a t a l l on t h e i s s u e o f c h i l d 

s u p p o r t was t h a t she had r e l i e d on t h e f a t h e r ' s m o n t h l y 

payments t o pay f o r t h i n g s f o r t h e c h i l d . F u r t h e r , t h e t r i a l 

c o u r t c o n d u c t e d no i n q u i r y o f i t s own t o s u p p l e m e n t t h e 

e v i d e n c e p r e s e n t e d by t h e f a t h e r o r t o t e s t t h e f a t h e r ' s 

c r e d i b i l i t y . A c c o r d i n g l y , we c o n c l u d e t h a t t h e t r i a l c o u r t 

h e r e c o u l d n o t p r o p e r l y have i m p l i c i t l y f o u n d t h e f a t h e r t o be 

v o l u n t a r i l y u n e m p l o y e d o r u n d e r e m p l o y e d . 

The s e c o n d p o s s i b l e g r o u n d on w h i c h t h e t r i a l c o u r t c o u l d 

have b a s e d i t s d e c i s i o n i s t h a t i t d i d n o t f i n d t h e f a t h e r ' s 

t e s t i m o n y c r e d i b l e w i t h r e s p e c t t o h i s use o f t h e $30, 000 

r e p r e s e n t e d by t h e CD and, t h e r e f o r e , d e s p i t e t h e f a t h e r ' s 

d e c r e a s e d i n c o m e , d e t e r m i n e d t h e $450 c h i l d - s u p p o r t o b l i g a t i o n 

t o be j u s t i f i a b l e i n l i g h t o f t h e f a t h e r ' s o w n e r s h i p o f t h a t 

CD. I f t h a t was i n d e e d t h e b a s i s f o r t h e t r i a l c o u r t ' s 

d e c i s i o n , h owever, t h a t c o u r t w o u l d have made a d e t e r m i n a t i o n 
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o f t h e a p p r o p r i a t e l e v e l o f c h i l d s u p p o r t w i t h o u t r e f e r e n c e t o 

t h e p a r t i e s ' i n c o m e s and, t h e r e f o r e , w o u l d have d e v i a t e d f r o m 

t h e c h i l d - s u p p o r t g u i d e l i n e s s e t f o r t h i n an a p p e n d i x t o R u l e 

32, A l a . R. J u d . Admin., i n w h i c h e v e n t i t w o u l d have been 

r e q u i r e d t o make an e x p r e s s d e t e r m i n a t i o n t h a t a p p l i c a t i o n o f 

t h e g u i d e l i n e s w o u l d be m a n i f e s t l y u n j u s t o r i n e q u i t a b l e and 

t o s t a t e i t s r e a s o n s f o r d e v i a t i n g f r o m t h e g u i d e l i n e s . See 

R u l e 3 2 ( A ) . 

I f t h e t r i a l c o u r t f a i l s t o a p p l y t h e g u i d e l i n e s o r t o 

e x p r e s s l y d e t e r m i n e , b a s e d upon e v i d e n c e b e f o r e t h e c o u r t , 

t h a t t h e g u i d e l i n e s s h o u l d n o t be f o l l o w e d , t h i s c o u r t w i l l 

r e v e r s e . See S t a t e ex r e l . Roye v. Hogg, 689 So. 2d 131, 133 

( A l a . C i v . App. 1 9 9 6 ) ; see a l s o S t a t e ex r e l . R o b e r t s v.  

R o b e r t s , 725 So. 2d 980, 981-82 ( A l a . C i v . App. 1 9 9 8 ) . B e c a u s e 

t h e t r i a l c o u r t i n t h i s c a s e c o u l d n o t p r o p e r l y have 

i m p l i c i t l y d e t e r m i n e d t h a t t h e f a t h e r was v o l u n t a r i l y 

u n e m p l o y e d o r u n d e r e m p l o y e d so as t o w a r r a n t i m p u t i n g income 

t o t h e f a t h e r , and b e c a u s e t h e t r i a l c o u r t d i d n o t e x p r e s s l y 

d e c l a r e t h e f a c t o f , and i t s r e a s o n i n g f o r , any d e v i a t i o n f r o m 

t h e c h i l d - s u p p o r t g u i d e l i n e s , we r e v e r s e t h e c h i l d - s u p p o r t 

j udgment and remand t h e c a s e t o t h e t r i a l c o u r t t o r e n d e r a 
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judgment i n a c c o r d a n c e w i t h R u l e 32, A l a . R. J u d . Admin., 

e i t h e r by j u s t i f y i n g i t s d e v i a t i o n f r o m t h e g u i d e l i n e s o r by 

e n t e r i n g a judgment c o n f o r m i n g t o t h e g u i d e l i n e s . 

As t o t h e r e m a i n i n g i s s u e s on a p p e a l , t h e m other a r g u e s 

t h a t t h e i s s u e s w h e t h e r t h e t r i a l c o u r t a c t e d o u t s i d e i t s 

d i s c r e t i o n i n f a i l i n g t o a s s e s s f e e s a g a i n s t t h e m o t h e r o r 

w h e t h e r i t e r r e d i n n o t a w a r d i n g p r i m a r y p h y s i c a l c u s t o d y t o 

t h e f a t h e r were n o t p r e s e r v e d f o r t h i s c o u r t ' s r e v i e w b e c a u s e 

t h e y were n o t r a i s e d i n t h e n o t i c e o f a p p e a l o r a p o s t j u d g m e n t 

m o t i o n . The m o t h e r ' s argument r e g a r d i n g t h e n o t i c e o f a p p e a l 

has no f o u n d a t i o n b e c a u s e we a r e a l l o w e d t o a d d r e s s i s s u e s n o t 

s p e c i f i c a l l y r a i s e d i n t h e n o t i c e o f a p p e a l . R u l e 4 ( a ) , A l a . 

R. App. P. Even t h o u g h t h e f a t h e r d i d n o t f i l e a p o s t j u d g m e n t 

o f h i s own a f t e r t h e t r i a l c o u r t g r a n t e d t h e m o t h e r ' s R u l e 59 

m o t i o n , t h e r e m a i n i n g two i s s u e s t h a t t h e f a t h e r has r a i s e d on 

a p p e a l were, w i t h o u t q u e s t i o n , a l s o r a i s e d by him i n t h e t r i a l 

c o u r t . However, we need n o t r e s o l v e t h a t c o n f l i c t b e c a u s e , 

a s s u m i n g , w i t h o u t d e c i d i n g , t h a t t h e r e m a i n i n g two i s s u e s a r e 

p r o p e r l y b e f o r e t h i s c o u r t , we n o n e t h e l e s s a f f i r m t h e t r i a l 

c o u r t ' s judgment on t h e m e r i t s o f t h e r e m a i n i n g two i s s u e s . We 

d i s c u s s e a c h i n t u r n . 
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The i s s u e w h e t h e r t o h o l d a p a r t y i n c o n t e m p t i s s o l e l y 

w i t h i n t h e d i s c r e t i o n o f t h e t r i a l c o u r t , and a t r i a l c o u r t ' s 

c o n t e m p t d e t e r m i n a t i o n w i l l n o t be r e v e r s e d on a p p e a l a b s e n t 

a s h o w i n g t h a t t h e t r i a l c o u r t a c t e d o u t s i d e i t s d i s c r e t i o n o r 

t h a t i t s judgment i s n o t s u p p o r t e d by t h e e v i d e n c e . Brown v.  

Brown, 960 So. 2d 712, 716 ( A l a . C i v . App. 2006) ( a f f i r m i n g a 

t r i a l c o u r t ' s d e c i s i o n n o t t o h o l d a p a r e n t i n c o n t e m p t f o r 

f a i l u r e t o pay c h i l d s u p p o r t when t h e p a r e n t t e s t i f i e d t h a t he 

had d e d u c t e d f r o m h i s m o n t h l y c h i l d - s u p p o r t payment t h e amount 

he had e x p e n d e d t o buy c l o t h e s f o r t h e c h i l d r e n ) . H e r e , t h e 

e v i d e n c e s u p p o r t s t h e t r i a l j u d g e ' s d e c i s i o n n o t t o h o l d t h e 

m o t h e r i n c o n t e m p t , and we p e r c e i v e no f a c t u a l b a s i s on w h i c h 

t o c o n c l u d e t h a t t h e t r i a l c o u r t has a c t e d o u t s i d e i t s 

d i s c r e t i o n a r y a u t h o r i t y . The t r i a l c o u r t ' s judgment s t a t e d 

t h a t e a c h p a r t y w o u l d be r e s p o n s i b l e f o r h i s o r h e r a t t o r n e y 

f e e s . T h i s r u l i n g i s u n d i s p u t e d l y s o u n d , e s p e c i a l l y i n l i g h t 

o f t h e f a c t t h a t t h e l i t i g a t i o n , a l t h o u g h i n i t i a l l y commenced 

by t h e m o t h e r , was made more c o m p l e x by t h e f a t h e r ' s 

c o u n t e r c l a i m s on t h e s e p a r a t e i s s u e s o f m o d i f i c a t i o n o f c h i l d 

s u p p o r t and c u s t o d y -- c l a i m s t h a t were by no means 

c o m p u l s o r y . M o r e o v e r , t h e t r i a l c o u r t o r d e r e d t h e m other t o 
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pay t h e f e e s o f t h e g u a r d i a n ad l i t e m , w h i c h a r e c u s t o m a r i l y 

a l l o c a t e d b e t ween l i t i g a n t s e ven i f t h e a p p o i n t m e n t o f a 

g u a r d i a n ad l i t e m i s r e q u e s t e d by one p a r t y , as i t was h e r e . 

The t r i a l c o u r t ' s a s s e s s m e n t o f t h o s e f e e s s o l e l y a g a i n s t t h e 

m o t h e r , t o g e t h e r w i t h i t s d e c i s i o n t o make e a c h p a r t y 

r e s p o n s i b l e f o r t h a t p a r t y ' s own a t t o r n e y f e e s , s p a r e d t h e 

f a t h e r t h e b u r d e n o f s u b s t a n t i a l l y a l l t h e l i t i g a t i o n c o s t s 

a t t r i b u t a b l e t o t h e m o t h e r ' s i n i t i a l c l a i m . F o r t h o s e r e a s o n s , 

t h e t r i a l c o u r t ' s d e c i s i o n n o t t o p r o c e e d f u r t h e r and h o l d t h e 

m o t h e r i n c o n t e m p t i s s o u n d . 

We l i k e w i s e a f f i r m t h e t r i a l c o u r t ' s d e c i s i o n n o t t o 

m o d i f y c h i l d c u s t o d y . I n o r d e r f o r c u s t o d y t o be m o d i f i e d i t 

i s w e l l s e t t l e d t h a t a m o v i n g p a r t y must e s t a b l i s h t h a t a 

m a t e r i a l change i n c i r c u m s t a n c e s has o c c u r r e d , t h a t t h e 

p r o p o s e d m o d i f i c a t i o n i s i n t h e b e s t i n t e r e s t o f t h e c h i l d , 

and t h a t t h e m o d i f i c a t i o n w i l l p r o m o t e t h e w e l f a r e o f t h e 

c h i l d . Ex p a r t e McLendon, 455 So. 2d 863, 865 ( A l a . 1 9 8 4 ) . I n 

t h e p r e s e n t c a s e , t h e f a t h e r t e s t i f i e d t h a t t h e m o t h e r had 

n e g l e c t e d t h e c h i l d by n o t t e a c h i n g him t o use a c o m p u t e r , t o 

swim, and t o use e a t i n g u t e n s i l s . He a l s o t e s t i f i e d t h a t t h e 

c h i l d had been h u r t e m o t i o n a l l y b e c a u s e t h e m o t h e r had 
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m a n i p u l a t e d t h e f a t h e r ' s v i s i t a t i o n p l a n s , a s t a t e o f f a c t s 

t h a t t h e mother d e n i e d . A d d i t i o n a l l y , t h e f a t h e r t e s t i f i e d 

t h a t t h e m o t h e r ' s h u s b a n d had a p p l i e d c o r p o r a l p u n i s h m e n t on 

t h e c h i l d o v e r t h e f a t h e r ' s o p p o s i t i o n . The mo t h e r t e s t i f i e d 

t h a t she and h e r h u s b a n d had s t o p p e d s p a n k i n g t h e c h i l d when 

he t u r n e d s i x y e a r s o l d and t h a t she knew o f o n l y one i n s t a n c e 

when h e r h u s b a n d had s p a n k e d t h e c h i l d t h e r e a f t e r . A l t h o u g h 

t h e f a t h e r t e s t i f i e d t h a t t h e c h i l d was i m p r o p e r l y m e d i c a t e d 

and t h a t h i s g r a d e s were som e t i m e s bad, t h e r e was no 

a d d i t i o n a l e v i d e n c e p r e s e n t e d t o s u b s t a n t i a t e h i s t e s t i m o n y o r 

t o d i s p u t e t h e m o t h e r ' s t e s t i m o n y d e n y i n g t h o s e c l a i m s . 

As an a p p e l l a t e c o u r t , we a r e n o t p e r m i t t e d t o s u b s t i t u t e 

o u r own a s s e s s m e n t o f t h e e v i d e n c e f o r t h e t r i a l c o u r t ' s 

j u d g m e n t . Adams v. Adams, 21 So. 3d 1247, 1255 ( A l a . C i v . App. 

2 0 0 9 ) . I n r e v i e w i n g c u s t o d y d e t e r m i n a t i o n s on a p p e a l , we 

presume t h a t t h e t r i a l c o u r t ' s judgment i s c o r r e c t ; we w i l l 

o n l y d i s t u r b t h a t judgment when a t r i a l c o u r t has a c t e d 

o u t s i d e i t s d i s c r e t i o n o r when t h e judgment i s p l a i n l y o r 

p a l p a b l y wrong. See Adams, 21 So. 3d a t 1254-55. We f u r t h e r 

n o t e t h a t a " t r i a l c o u r t ' s u n i q u e a b i l i t y t o o b s e r v e w i t n e s s e s 

and a s s e s s t h e i r demeanor and c r e d i b i l i t y ' i s e s p e c i a l l y 
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i m p o r t a n t i n c h i l d - c u s t o d y c a s e s . ' " I d . ( q u o t i n g Ex p a r t e  

Fann, 810 So. 2d 631, 633 ( A l a . 2 0 0 1 ) ) ; see a l s o W i l l i a m s v.  

W i l l i a m s , 402 So. 2d 1029, 1032 ( A l a . C i v . App. 1981) ("In 

c h i l d - c u s t o d y c a s e s e s p e c i a l l y , t h e p e r c e p t i o n o f an a t t e n t i v e 

t r i a l j u d g e i s o f g r e a t i m p o r t a n c e . " ) . Our r e v i e w o f t h e 

e v i d e n c e as t o t h e i s s u e o f c u s t o d y r e v e a l s t h a t t h i s i s , i n 

e s s e n c e , a " s w e a r i n g m a t c h " p i t t i n g t h e f a t h e r ' s words a g a i n s t 

t h o s e o f t h e m o t h e r . I n l i g h t o f t h e t r i a l c o u r t ' s s u p e r i o r 

a b i l i t y t o j u d g e t h e w i t n e s s e s ' t e s t i m o n y , we c a n n o t s a y t h a t 

t h a t c o u r t a c t e d o u t s i d e i t s d i s c r e t i o n o r t h a t i t s r u l i n g was 

u n s u p p o r t e d by t h e e v i d e n c e so as t o be p l a i n l y o r p a l p a b l y 

wrong. 

B e c a u s e we a f f i r m t h e t r i a l c o u r t ' s judgment w i t h r e s p e c t 

t o t h e t r i a l c o u r t ' s c h i l d - c u s t o d y award and d e c i s i o n 

r e g a r d i n g c o s t s and f e e s , t h e m o t h e r ' s m o t i o n f o r l e a v e t o 

s u b m i t s u p p l e m e n t a l a r g u m e n t s on t h e m e r i t s o f t h o s e i s s u e s i s 

d e n i e d , as moot. 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P . J . , c o n c u r s . 

B r y a n and Moore, J J . , c o n c u r i n t h e r e s u l t , w i t h o u t 

w r i t i n g . 

Thomas, J . , c o n c u r s i n p a r t and d i s s e n t s i n p a r t , w i t h 

w r i t i n g . 

32 



2090151 

THOMAS, Judge, c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t . 

I concur w i t h the main o p i n i o n i n s o f a r as i t a f f i r m s the 

t r i a l c o u r t ' s d e n i a l o f the f a t h e r ' s p e t i t i o n t o m o d i f y 

c u s t o d y and i n s o f a r i s i t a f f i r m s the t r i a l c o u r t ' s d e c i s i o n 

not t o h o l d the mother i n contempt. However, I d i s s e n t from 

the main o p i n i o n i n s o f a r as i t r e v e r s e s the t r i a l c o u r t ' s 

d e n i a l of the f a t h e r ' s p e t i t i o n t o mod i f y h i s c h i l d - s u p p o r t 

o b l i g a t i o n . 

"An award of c h i l d s u p p o r t may be m o d i f i e d o n l y upon 

p r o o f of a m a t e r i a l change of c i r c u m s t a n c e s t h a t i s 

s u b s t a n t i a l and c o n t i n u i n g . " Romano v. Romano, 703 So. 2d 374, 

375 ( A l a . C i v . App. 1997). I do not t h i n k t h a t the f a t h e r 

c o u l d , a t the time of t r i a l , which o c c u r r e d o n l y f o u r months 

a f t e r he was l a i d o f f from h i s employment, show t h a t the 

change of h i s c i r c u m s t a n c e s was s u f f i c i e n t l y c o n t i n u i n g i n 

n a t u r e t o w a r r a n t a m o d i f i c a t i o n of h i s c h i l d - s u p p o r t 

o b l i g a t i o n . I f i n d t h a t the f a c t s of t h i s case a r e 

d i s t i n g u i s h a b l e from R o t a r v. Weiland, 591 So. 2d 893 ( A l a . 

C i v . App. 1991), and K i n g v. Barnes, [Ms. 2081167, J u l y 23, 

2010] So. 3d ( A l a . C i v . App. 2010), on which the main 

o p i n i o n r e l i e s . The f a t h e r i n R o t a r had been un a b l e , d e s p i t e 
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h i s b e s t e f f o r t s , t o f i n d m e a n i n g f u l employment f o r a p e r i o d 

of over n i n e months. R o t a r , 591 So. 2d a t 894-95. The f a t h e r 

i n K i n g had been unable t o f i n d m e a n i n g f u l employment f o r a 

p e r i o d of over one yea r . K i n g , So. 3d a t . Thus, the 

f a t h e r s i n R o t a r and K i n g had e x p e r i e n c e d m e a n i n g f u l changes 

i n t h e i r c i r c u m s t a n c e s t h a t had l a s t e d f a r l o n g e r than the 

changes of the f a t h e r ' s c i r c u m s t a n c e s i n t h i s case. 

Consequently, the f a t h e r , a l t h o u g h he may have e x p e r i e n c e d a 

m a t e r i a l change i n h i s c i r c u m s t a n c e s , c o u l d not yet show t h a t 

t h a t change was c o n t i n u i n g i n n a t u r e a t the time of t r i a l . 

T h e r e f o r e , I would a f f i r m the t r i a l c o u r t ' s d e n i a l of the 

f a t h e r ' s p e t i t i o n t o modify h i s c h i l d - s u p p o r t o b l i g a t i o n . 
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