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M u z a f f e r I . S h e i k h a p p e a l s f r o m a summary judgment 

e n t e r e d by t h e J e f f e r s o n C i r c u i t C o u r t i n f a v o r o f t h e 

L a k e s h o r e F o u n d a t i o n ( " L a k e s h o r e " ) i n a p r e m i s e s - l i a b i l i t y 

a c t i o n . S h e i k h ' s c o m p l a i n t a l l e g e d t h a t he had t r i p p e d and 
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f a l l e n o v e r some c a b l e s s t r e t c h e d a c r o s s t h e f l o o r o f 

L a k e s h o r e ' s e x e r c i s e f a c i l i t y , o f w h i c h he was a member, and 

t h a t he had been i n j u r e d as a r e s u l t . The t r i a l c o u r t e n t e r e d 

i t s summary judgment on t h e g r o u n d t h a t t h e r e was no b a s i s 

upon w h i c h L a k e s h o r e c o u l d be h e l d l i a b l e b e c a u s e , t h a t c o u r t 

o p i n e d , t h e c a b l e s p r e s e n t e d a c o n d i t i o n t h a t was "open and 

o b v i o u s " as a m a t t e r o f l a w and, t h u s , L a k e s h o r e had no d u t y 

t o warn S h e i k h a b o u t t h e c a b l e s . We a f f i r m . 

The p e r t i n e n t f a c t s a r e , f o r the most p a r t , u n d i s p u t e d . 

On May 22, 2006, She i k h was e x e r c i s i n g a t Lakeshore's f a c i l i t y 

when he t r i p p e d over some c a b l e s on t h e f l o o r and, as a 

r e s u l t , was i n j u r e d . The c a b l e s were a p p r o x i m a t e l y t h r e e 

i n c h e s above the f l o o r and were b e i n g used t o connect a 

w h e e l c h a i r c o n t a i n i n g another p e r s o n who was a l s o e x e r c i s i n g 

t o an e x e r c i s e machine. A t the time of the i n c i d e n t , the 

perso n i n the w h e e l c h a i r had t u r n e d so t h a t h i s back was 

toward the machine; the c a b l e s were s t r e t c h e d a c r o s s the f l o o r 

from the back of the w h e e l c h a i r t o the machine. Sh e i k h t r i p p e d 

w h i l e w a l k i n g between the w h e e l c h a i r and the machine. 

S h e i k h f i l e d t h i s a c t i o n i n the J e f f e r s o n C i r c u i t C o u r t 

s e e k i n g t o r e c o v e r damages f o r h i s i n j u r i e s . S h e i k h a s s e r t e d 
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t h a t he had e x e r c i s e d a t Lakeshore's f a c i l i t y n e a r l y 500 times 

throughout the 4 y e a rs b e f o r e the i n c i d e n t but t h a t he had 

never seen the c a b l e s b e f o r e . S h e i k h f u r t h e r c l a i m e d t h a t a 

Lakeshore employee who had been m o n i t o r i n g the occupant of the 

w h e e l c h a i r a t the time of the i n c i d e n t had f a i l e d t o warn 

S h e i k h about the c a b l e s . 1 Lakeshore f i l e d an answer a r g u i n g 

t h a t Sheikh's own n e g l i g e n c e had c o n t r i b u t e d t o h i s i n j u r i e s ; 

t h a t the c a b l e s were not a dangerous c o n d i t i o n ; and t h a t , even 

i f the c a b l e s were a dangerous c o n d i t i o n , the c a b l e s 

n o n e t h e l e s s c o n s t i t u t e d an "open and o b v i o u s " c o n d i t i o n . 

A l t e r n a t i v e l y , Lakeshore argued t h a t S h e i k h had s i g n e d a 

r e l e a s e and i n d e m n i t y agreement t h a t r e l i e v e d i t of l i a b i l i t y 

and b a r r e d S h e i k h from r e c o v e r i n g f o r h i s i n j u r i e s . 2 

A f t e r p r e t r i a l d i s c o v e r y was completed, Lakeshore sought 

a summary judgment i n i t s f a v o r . Lakeshore a t t a c h e d as 

e v i d e n c e t o i t s motion c o l o r e d photographs of a w h e e l c h a i r 

connected t o an e x e r c i s e machine i n i t s f a c i l i t y . A l t h o u g h 

1 I n h i s d e p o s i t i o n , the Lakeshore employee a d m i t t e d t h a t 
he had f a i l e d t o warn S h e i k h about the c a b l e s . 

2Because we a f f i r m on the b a s i s t h a t the c a b l e s were an 
"open and o b v i o u s " c o n d i t i o n , we need not address Lakeshore's 
argument t h a t the r e l e a s e and i n d e m n i t y agreement r e l i e v e s i t 
of l i a b i l i t y and b a r s S h e i k h from r e c o v e r y . 
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Lakeshore d i d not d i s p u t e Sheikh's c l a i m t h a t he had never 

seen those c a b l e s i n the f a c i l i t y , i t a v e r r e d t h a t the c a b l e s 

were i n t e g r a l t o i t s environment. S h e i k h f i l e d a r e p l y i n 

o p p o s i t i o n . Upon i t s r e v i e w of the f i l i n g s , the t r i a l c o u r t 

e n t e r e d a summary judgment i n f a v o r of Lakeshore, o p i n i n g t h a t 

the c a b l e s were "open and o b v i o u s " as a m a t t e r of law. S h e i k h 

a p p e a l e d t o the Alabama Supreme C o u r t . The a p p e a l was 

t r a n s f e r r e d t o t h i s c o u r t under A l a . Code 1975, § 12-2-7(6). 

The i s s u e r a i s e d on a p p e a l i s whether the t r i a l c o u r t 

e r r e d i n e n t e r i n g a summary judgment i n f a v o r of Lakeshore on 

the b a s i s t h a t the c a b l e s p r e s e n t e d a dangerous c o n d i t i o n t h a t 

was "open and o b v i o u s " as a m a t ter of law. We r e v i e w the 

d e c i s i o n of the t r i a l c o u r t de novo, w i t h no presumption of 

c o r r e c t n e s s . Ex p a r t e Neese, 819 So. 2d 584, 587 ( A l a . 2001) 

("We a p p l y the same s t a n d a r d of r e v i e w as the t r i a l c o u r t i n 

d e t e r m i n i n g whether the e v i d e n c e p r e s e n t e d t o [ t h a t c o u r t 

showed] the e x i s t e n c e of a genuine i s s u e of m a t e r i a l f a c t . " ) 

( q u o t i n g Northwest F l o r i d a T r u s s , I n c . v. B a l d w i n County  

Comm'n, 782 So. 2d 274, 276 ( A l a . 2000)). 

Summary judgment i s a p p r o p r i a t e l y g r a n t e d when "the 

p l e a d i n g s , d e p o s i t i o n s , answers t o i n t e r r o g a t o r i e s , and 
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ad m i s s i o n s on f i l e , t o g e t h e r w i t h the a f f i d a v i t s , i f any, show 

t h a t t h e r e i s no genuine i s s u e as t o any m a t e r i a l f a c t and 

t h a t the moving p a r t y i s e n t i t l e d t o judgment as a m a tter of 

law." Rule 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. Once a p a r t y s e e k i n g 

summary judgment makes a prima f a c i e case t h a t t h e r e i s no 

genuine i s s u e of m a t e r i a l f a c t , i t then becomes the nonmoving 

p a r t y ' s burden t o p r e s e n t " s u b s t a n t i a l e v i d e n c e " o t h e r w i s e . 

M i l l e r v. A r c h s t o n e Communities T r u s t , 797 So. 2d 1099, 1100¬

01 ( A l a . C i v . App. 2001) ( c i t i n g Bass v. S o u t h T r u s t Bank of  

B a l d w i n County, 538 So. 2d 794, 798 ( A l a . 1989)). "Evidence i s 

' s u b s t a n t i a l ' i f i t i s of 'such weight and q u a l i t y t h a t f a i r -

minded persons i n the e x e r c i s e of i m p a r t i a l judgment can 

r e a s o n a b l y i n f e r the e x i s t e n c e of the f a c t sought t o be 

p r o v e d . ' " M i l l e r , 797 So. 2d a t 1101 ( q u o t i n g West v. Founders  

L i f e Assurance Co. of F l o r i d a , 546 So. 2d 870, 871 ( A l a . 

1989) ). We are r e q u i r e d t o c o n s t r u e the r e c o r d i n f a v o r of the 

nonmoving p a r t y and t o " r e s o l v e a l l r e a s o n a b l e doubts a g a i n s t 

the [moving p a r t y ] . " M i l l e r , 797 So. 2d a t 1101 ( c i t i n g 

Banners v. B a l f o u r G u t h r i e , I n c . , 564 So. 2d 412, 413 ( A l a . 

1990) ); see a l s o Ex p a r t e Neese, 819 So. 2d a t 587 ( q u o t i n g 
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B e c h t e l v. Crown Cent. P e t r o l e u m Corp., 495 So. 2d 1052, 1053 

( A l a . 1986)). 

S h e i k h a s s e r t s t h a t Lakeshore c r e a t e d a dangerous 

c o n d i t i o n when i t used c a b l e s t o connect a person's w h e e l c h a i r 

t o a e x e r c i s e machine i n the e x e r c i s e f a c i l i t y . He argues t h a t 

Lakeshore s h o u l d have warned him of the c a b l e s and contends 

t h a t Lakeshore's f a i l u r e t o warn him p r o x i m a t e l y caused him t o 

t r i p over the c a b l e s and become i n j u r e d . S h e i k h argues t h a t 

the t r i a l c o u r t ' s judgment s h o u l d be r e v e r s e d because, he 

c l a i m s , Lakeshore d i d not e x p l a i n why i t d i d not warn him 

about the c a b l e s , Lakeshore d i d not show t h a t he s h o u l d have 

a p p r e c i a t e d the r i s k c r e a t e d by the c a b l e s , and Lakeshore 

adduced no e v i d e n c e t o d i s p r o v e h i s p o s i t i o n t h a t he had no 

reason t o a n t i c i p a t e the presence of the c a b l e s . 

Our f i r s t s t e p i n a n a l y z i n g the q u e s t i o n p r e s e n t e d i s t o 

c o n s i d e r the r e l a t i o n s h i p between Lakeshore and S h e i k h ; our 

second s t e p i s t o determine the duty, i f any, owed by 

Lakeshore t o S h e i k h . See C o t t e n v. S t . B e r n a r d P r e p a r a t o r y  

Sch., 20 So. 3d 157, 160 ( A l a . C i v . App. 2009) ( q u o t i n g 

C h r i s t i a n v. Kenneth Chandler C o n s t r . Co., 658 So. 2d 408, 410 

( A l a . 1995) ( s t a t i n g t h a t a landowner's duty t o a p a r t y who 
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has been i n j u r e d on h i s or her l a n d depends on the 

r e l a t i o n s h i p between the i n j u r e d p a r t y and the l a n d ) ) . Both 

p a r t i e s agree t h a t S h e i k h was an i n v i t e e when he e n t e r e d 

Lakeshore. The f o l l o w i n g r u l e r e g a r d i n g a i n v i t o r ' s d uty t o an 

i n v i t e e , a r t i c u l a t e d i n Lamson & S e s s i o n s B o l t Co. v. McCarty, 

234 A l a . 60, 63, 173 So. 388, 391 (1937), i s w e l l s e t t l e d : 

" T h i s c o u r t i s f i r m l y committed t o the 
p r o p o s i t i o n t h a t the occupant of premises i s bound 
t o use r e a s o n a b l e c a r e and d i l i g e n c e t o keep the 
premises i n a s a f e c o n d i t i o n f o r the access of 
persons who come t h e r e o n by h i s i n v i t a t i o n , 
e x p r e s s e d or i m p l i e d , f o r the t r a n s a c t i o n of 
b u s i n e s s , or f o r any o t h e r purpose b e n e f i c i a l t o 
him; o r , i f h i s premises are i n any r e s p e c t 
dangerous, he must g i v e such v i s i t o r s s u f f i c i e n t 
w arning of the danger t o enable them, by the use of 
o r d i n a r y c a r e , t o a v o i d i t . G e i s v. Tennessee C o a l ,  
I r o n & R.R. Co., 143 A l a . 299, 39 So. 301 [ ( 1 9 0 5 ) ] . 

" T h i s r u l e ... a l s o i n c l u d e s (a) the duty t o 
warn an i n v i t e e of danger, of which he knows, or 
ought t o know, and of which the i n v i t e e i s i g n o r a n t ; 
and (b) the duty t o use r e a s o n a b l e c a r e t o have the 
premises t o which he i s i n v i t e d i n a r e a s o n a b l y s a f e 
c o n d i t i o n f o r such contemplated uses, and w i t h i n the 
contemplated i n v i t a t i o n . 

" I n d e t e r m i n i n g whether such care has been 
e x e r c i s e d , i t i s p r o p e r t o c o n s i d e r the uses and 
purposes f o r which the p r o p e r t y i n q u e s t i o n i s 
p r i m a r i l y i n t e n d e d . " 

In Lamson, the c o u r t r e v e r s e d a t r i a l c o u r t ' s judgment 

f i n d i n g a mechanic shop l i a b l e f o r n e g l i g e n c e when a d e l i v e r y 
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man, who had p r e v i o u s l y made 3 or 4 d e l i v e r i e s t o s i m i l a r 

shops and was a d m i t t e d l y f a m i l i a r w i t h the environment, 

t r i p p e d over a hose on the shop's f l o o r . The c o u r t s t a t e d : 

"'The duty t o keep premises s a f e f o r i n v i t e e s 
a p p l i e s o n l y t o d e f e c t s and c o n d i t i o n s which are i n 
the n a t u r e of hidden dangers, t r a p s , s n a r e s , 
p i t f a l l s , and the l i k e , i n t h a t they are not known 
t o the i n v i t e e , and would not be observed by him i n 
the e x e r c i s e of o r d i n a r y c a r e . The i n v i t e e assumes 
a l l normal or o r d i n a r y r i s k s a t t e n d a n t upon the use 
of the p r e m i s e s , and the owner or occupant i s under 
no d u t y t o r e c o n s t r u c t or a l t e r the premises so as 
t o o b v i a t e known and obvious dangers, nor i s he 
l i a b l e f o r i n j u r y t o an i n v i t e e r e s u l t i n g from a 
danger which was o b v i o u s or s h o u l d have been 
observed i n the e x e r c i s e of r e a s o n a b l e c a r e . ' " 

Lamson, 234 A l a . a t 63, 173 So. a t 391 ( q u o t i n g 45 C.I. § 244, 

P. 837). "[T]he focus of our premises l i a b i l i t y law i s not on 

the c a r e t h a t may have been e x e r c i s e d by the i n v i t e e ... , but 

on r e l i e v i n g a p remises owner of a l e g a l l i a b i l i t y where an 

i n v i t e e knew of the danger t h a t caused the i n j u r y or s h o u l d 

have observed t h a t danger through the e x e r c i s e of r e a s o n a b l e 

c a r e . " Ex p a r t e I n d u s t r i a l D i s t r i b u t i o n S e r v s . Warehouse, 709 

So. 2d 16, 20-21 ( A l a . 1997) (emphasis added). In Jones Food 

Co. v. Shipman, 981 So. 2d 355, 362 ( A l a . 2006), the Alabama 

Supreme Court h e l d t h a t "an o b j e c t i v e s t a n d a r d [ i s a p p l i e d ] t o 

a s s e s s whether a h a z a r d i s open and o b v i o u s " and t h a t , i n 
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a p p l y i n g t h a t s t a n d a r d , "the q u e s t i o n i s whether the danger 

s h o u l d have been observed, not whether i n f a c t i t was 

c o n s c i o u s l y a p p r e c i a t e d . " 981 So. 2d a t 362. That o p i n i o n 

f u r t h e r e x p l a i n e d : 

" ' [ I ] n o r d e r f o r a d e f e n d a n t - i n v i t o r i n a p r e m i s e s -
l i a b i l i t y case t o win a summary judgment or a 
judgment as a m a t t e r of law grounded on the absence 
of a duty on the i n v i t o r t o e l i m i n a t e open and 
obvious hazards or t o warn the i n v i t e e about them, 
the r e c o r d need not c o n t a i n u n d i s p u t e d e v i d e n c e t h a t 
the p l a i n t i f f - i n v i t e e c o n s c i o u s l y a p p r e c i a t e d the 
danger a t the moment of the mishap. ... [The Alabama 
Supreme] Court has e x p r e s s l y r e j e c t e d the n o t i o n 
t h a t an i n v i t o r owes a duty t o e l i m i n a t e open and 
obvious hazards or t o warn the i n v i t e e about them i f 
the i n v i t o r ' s hould a n t i c i p a t e the harm d e s p i t e such 
knowledge or o b v i o u s n e s s . " Ex p a r t e G o l d K i s t , I n c . , 
686 So. 2d 260, 261 ( A l a . 1996) '" 

Jones Food, 981 So. 2d a t 362-63 ( q u o t i n g S e s s i o n s v. 

Nonnenmann, 842 So. 2d 649, 653-54 ( A l a . 2002)) (emphasis 

o m i t t e d ) ; see a l s o Ex p a r t e G o l d K i s t , I n c . , supra ( r e v e r s i n g 

v a r i o u s a p p e l l a t e d e c i s i o n s and e x p r e s s l y d e c l i n i n g t o adopt, 

as a c o r r e c t statement of law, the n o t i o n t h a t an i n v i t o r i s 

l i a b l e t o i t s i n v i t e e s f o r p h y s i c a l harm caused t o them by any 

known or obvious a c t i v i t y or c o n d i t i o n on the l a n d when the 

i n v i t o r " s h o u l d a n t i c i p a t e the harm d e s p i t e such knowledge or 

o b v i o u s n e s s " ) . 
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The f a c t s of Lamson p a r a l l e l the f a c t s of t h i s case. L i k e 

the p l a i n t i f f i n Lamson, She i k h a d m i t t e d t h a t he was f a m i l i a r 

w i t h Lakeshore's f a c i l i t y and the ev i d e n c e showed t h a t he had 

e x e r c i s e d a t Lakeshore n e a r l y 500 times over a p e r i o d of 4 

y e a r s . A d d i t i o n a l l y , Lakeshore s u b m i t t e d c o l o r e d photographs 

of a w h e e l c h a i r connected t o an e x e r c i s e machine by c a b l e s , a 

p r a c t i c e t h a t i s , Lakeshore a v e r s , r o u t i n e l y done a t t h e i r 

f a c i l i t y , which i s a c c e s s i b l e t o handicapped persons and 

s e r v e s as a r e h a b i l i t a t i v e c e n t e r . The photographs show t h a t 

the c o l o r of the c a b l e s c o n t r a s t s d i s t i n c t i v e l y w i t h the c o l o r 

of the u n d e r l y i n g c a r p e t . 

S h e i k h argues t h a t he had never seen a w h e e l c h a i r 

connected t o a machine by c a b l e s b e f o r e the i n c i d e n t i n which 

he was i n j u r e d . S h e i k h a n a l o g i z e s h i s s i t u a t i o n t o the 

p l a i n t i f f ' s s i t u a t i o n i n C o t t e n , s u p r a , but the f a c t s here are 

d i s t i n g u i s h a b l e from the f a c t s of t h a t case. In C o t t e n , the 

p l a i n t i f f p r e s e n t e d " s u b s t a n t i a l e v i d e n c e " t h a t p r e c l u d e d a 

d e t e r m i n a t i o n t h a t the t r i p p i n g h a z a r d , an uneven s i d e w a l k , 

was "open and o b v i o u s " as a matter of law because w i t n e s s e s 

t e s t i f i e d t h a t the uneven s i d e w a l k had o c c u r r e d as a r e s u l t of 

n a t u r a l causes, t h a t i t had not been v i s i b l e t o o t h e r p e o p l e 
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who had used the s i d e w a l k t h a t day, and t h a t the uneven 

s i d e w a l k would have been r e p a i r e d i f i t had been p r e v i o u s l y 

d i s c o v e r e d . 20 So. 3d a t 162. 

In f u r t h e r s u p p o r t of h i s p o s i t i o n , S h e i k h d i s t i n g u i s h e s 

Dolgencorp, I n c . v. T a y l o r , 28 So. 3d 737 ( A l a . 2009), a case 

i n which the Alabama Supreme C o u r t r e v e r s e d a judgment on a 

j u r y v e r d i c t i n f a v o r of an i n v i t e e and h e l d t h a t c e r t a i n 

boxes of merchandise, which were owned by the i n v i t o r and over 

which the i n v i t e e i n t h a t case had t r i p p e d , were "open and 

o b v i o u s " as a m a t t e r of law. 28 So. 3d a t 745-746. In 

Dolgencorp, the supreme c o u r t ' s r e v i e w of the e v i d e n c e 

r e v e a l e d t h a t the boxes were i n p l a i n view of s t o r e customers 

and t h a t the p l a i n t i f f - i n v i t e e , who a d m i t t e d l y f r e q u e n t e d the 

s t o r e , was on n o t i c e of the " c l u t t e r e d " c o n d i t i o n of the 

s t o r e . S h e i k h argues t h a t the p r e s e n t case d i f f e r s from 

Dolgencorp because Lakeshore's f a c i l i t y i s not " h i s t o r i c a l l y 

c l u t t e r e d " ; t h u s , he says, a genuine i s s u e of m a t e r i a l f a c t 

e x i s t s as t o whether the c a b l e s were open and o b v i o u s . We 

r e j e c t Sheikh's arguments. 

In t h i s case, the e v i d e n c e of Sheikh's f r e q u e n t p r i o r use 

of the Lakeshore f a c i l i t y , c o u p l e d w i t h the c o l o r e d 
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photographs of the c a b l e s t h a t were s u b m i t t e d i n s u p p o r t of 

the summary-judgment motion, made a prima f a c i e showing t h a t 

the c o n d i t i o n of which S h e i k h complains was "open and o b v i o u s " 

such t h a t Lakeshore owed no duty t o warn She i k h of the c a b l e s . 

In response, S h e i k h f a i l e d t o p r e s e n t " s u b s t a n t i a l e v i d e n c e " 

i n d i c a t i n g t h a t t h e r e e x i s t s a genuine i s s u e of m a t e r i a l f a c t 

as t o the i s s u e of openness and o b v i o u s n e s s . See Ex p a r t e  

Neese, 819 So. 2d a t 590 ( a f f i r m i n g a t r i a l c o u r t ' s judgment 

d e t e r m i n i n g t h a t a wet doormat was an open and obvious 

c o n d i t i o n on i n v i t o r ' s p r o p e r t y when i n v i t e e had v i s i t e d 

weekly f o r many years and had a d m i t t e d t o h a v i n g a v o i d e d 

s t e p p i n g onto the doormat on the day of her i n j u r y out of 

p r e c a u t i o n because i t had been r a i n i n g ) . 

The c a b l e s were shown by Lakeshore t o be a c o n d i t i o n t h a t 

a r e a s o n a b l e p e r s o n would have observed and t h e r e a f t e r 

a p p r e c i a t e d . A l t h o u g h S h e i k h c l a i m s t h a t he had never seen a 

w h e e l c h a i r hooked up t o a machine w i t h the c a b l e s b e f o r e , and 

even though t h e r e was room between the machine and the 

w h e e l c h a i r t h r o u g h which S h e i k h c o u l d pass, a r e a s o n a b l e 

p e r s o n u s i n g Lakeshore's e x e r c i s e f a c i l i t y would be e x p e c t e d 

t o watch where he or she i s g o i n g and t o be aware of c e r t a i n 

12 
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hazards t h a t may e x i s t below eye l e v e l over which he or she 

might t r i p , such as heavy dumbbells, l o o s e t o w e l s , f r e e 

w e i g h t s , gym bags, mats, i r o n or m e t a l benches, e l e c t r i c - f a n 

c o r d s , water b o t t l e s , p e r s o n a l b e l o n g i n g s of o t h e r i n v i t e e s , 

e t c . In t h a t r e s p e c t , the f a c t s of t h i s case p a r a l l e l t hose i n 

Dolgencorp, r a t h e r than p e r m i t a d i s t i n c t i o n t o be drawn from 

t h a t case as suggested i n Sheikh's b r i e f . An i n v i t o r e x e r c i s e 

f a c i l i t y has no duty t o warn i n v i t e e s of commonplace t r i p p i n g 

h azards t h a t are open and o b v i o u s . A l t h o u g h we acknowledge 

t h a t the c a b l e s were connected t o the machine by a Lakeshore 

employee, t h a t f a c t , s t a n d i n g a l o n e , i s i n s u f f i c i e n t t o impose 

a duty t o warn on L a k e s h o r e . Here, Lakeshore had no duty t o 

warn Sh e i k h of the c a b l e s over which he t r i p p e d . The f a c t s of 

t h i s case are s i m i l a r t o the f a c t s of Paige v. Wal-Mart  

S t o r e s , I n c . , 638 So. 2d 4 ( A l a . C i v . App. 1994), i n which we 

c o n c l u d e d t h a t the d e f e n d a n t - i n v i t o r i n t h a t case had no duty 

t o warn an i n v i t e e of an orange e x t e n s i o n c o r d over which the 

i n v i t e e had c l a i m e d t o have t r i p p e d because the presence of an 

orange c o r d on an o f f - w h i t e c o l o r e d f l o o r e s t a b l i s h e d the 

e x i s t e n c e of a c o n d i t i o n t h a t was "open and o b v i o u s " as a 

m a t t e r of law. 638 So. 2d a t 6. 
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A d d i t i o n a l l y , S h e i k h argues t h a t the t r i a l c o u r t ' s e n t r y 

of a summary judgment cont r a v e n e s Alabama p r e c e d e n t because, 

he a v e r s , the q u e s t i o n whether a dangerous c o n d i t i o n i s "open 

and o b v i o u s " i s f r e q u e n t l y s t a t e d as b e i n g one p r o p e r l y 

determined by a j u r y . In s u p p o r t of h i s argument, Sh e i k h c i t e s 

s e v e r a l cases i n which, he c l a i m s , Alabama a p p e l l a t e c o u r t s 

have r e j e c t e d the n o t i o n t h a t i s s u e s of "open and o b v i o u s n e s s " 

can be determined as a m a t t e r of law. Those cases are 

d i s t i n g u i s h a b l e from the p r e s e n t case because i n each of those 

cases, the c o u r t d e t e r m i n e d t h a t a r e a s o n a b l e p e r s o n , would 

not have been on n o t i c e , or would not have seen or o t h e r w i s e 

a n t i c i p a t e d , the hazardous c o n d i t i o n a t i s s u e . 3 

3 C f . Ex p a r t e K r a a t z , 775 So. 2d 801 ( A l a . 2000) (an 
unmarked speed bump t h a t was not v i s i b l e i n dim l i g h t , as 
opposed t o t o t a l darkness (which would put a p e r s o n on n o t i c e 
of hazardous r i s k s ) , was not "open and o b v i o u s " as a matter of 
l a w ) ; Denmark v. M e r c a n t i l e S t o r e s Co., 844 So. 2d 1189, 1193 
( A l a . 2002) (a r o l l of garment bags l e f t by m i s t a k e i n the 
a i s l e of a c l o t h i n g s t o r e was not "open and o b v i o u s " as a 
m a t t e r of law when i n v i t e e might not have seen the bags b e f o r e 
f a l l i n g ) ; Horne v. Gregerson's Foods, I n c . , 849 So. 2d 173, 
175-77 ( A l a . C i v . App. 2002) ( s t a n d i n g water i n a g r o c e r y -
s t o r e a i s l e was not "open and o b v i o u s " as a matter of law when 
i n v i t e e c o u l d not see i t u n t i l she was s t a n d i n g i n i t ) ; Howard  
v. Andy's S t o r e f o r Men, 757 So. 2d 1208, 1210 ( A l a . C i v . App. 
2000) (an e n g i n e e r ' s t e s t i m o n y t h a t an average p e r s o n would 
not a p p r e c i a t e the danger posed by an uneven s i d e w a l k was 
" s u b s t a n t i a l e v i d e n c e " t h a t the uneven s i d e w a l k was not "open 
and o b v i o u s " as a m a t t e r of l a w ) ; H a r l e y v. Bruno's 
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The p r o p e r f o r m u l a t i o n upon which S h e i k h r e l i e s i s t h a t 

" ' [ q ] u e s t i o n s of openness and ob v i o u s n e s s of a d e f e c t or 

danger and of an [ i n v i t e e ' s ] knowledge are g e n e r a l l y not t o be 

r e s o l v e d on a motion f o r summary judgment.'" Ex p a r t e K r a a t z , 

775 So. 2d 801, 804 ( A l a . 2000) ( q u o t i n g H a r d i n g v. P i e r c e  

Hardy R e a l E s t a t e , 428 So. 2d 461, 463 ( A l a . 1993)) (emphasis 

added). A p p e l l a t e c o u r t s have c o n c l u d e d t h a t c o n d i t i o n s may be 

"open and o b v i o u s " as a m a t t e r of law i n c e r t a i n s i t u a t i o n s 

s i m i l a r t o the f a c t s of the p r e s e n t case. For example, t o t a l 

d arkness has been h e l d t o be a c o n d i t i o n " s u f f i c i e n t t o put 

r e a s o n a b l e p e o p l e on n o t i c e of a s u b s t a n t i a l r i s k of c o n c e a l e d 

h a z a r d s . " Owens v. N a t i o n a l Sec. of Alabama, I n c . , 454 So. 2d 

1387, 1390 ( A l a . 1984). A l s o , c e r t a i n c o n d i t i o n s have been 

h e l d t o be "open and o b v i o u s " as a matter of law when the 

i n j u r e d p a r t y was a s u b c o n t r a c t o r and was i n j u r e d w h i l e u s i n g 

machinery t h a t was known t o him t o be d e f e c t i v e and 

p o t e n t i a l l y i n j u r i o u s . See W.G. Yates & Sons, I n c . v.  

B u r k h a r d t , [Ms. 2090407, September 10, 2010] So. 3d , 

Supermarkets, I n c . , 888 So. 2d 525, 526 ( A l a . C i v . App. 2004) 
(a curb p a i n t e d y e l l o w was not "open and o b v i o u s " as a m a t t e r 
of law when i t was surr o u n d e d by f i r e - l a n e s t r i p e s , a l s o 
p a i n t e d y e l l o w ) . 
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( A l a . C i v . App. 2010); see a l s o Heath v. Sims B r o s . C o n s t r . 

Co., 529 So. 2d 994, 995 ( A l a . 1988) ( g e n e r a l c o n t r a c t o r was 

not l i a b l e f o r a s u b c o n t r a c t o r ' s i n j u r i e s a f t e r a wheel of a 

s c a f f o l d f e l l i n t o a h o l e , of which s u b c o n t r a c t o r was aware), 

and S e s s i o n s , 842 So. 2d a t 651-52 ( g e n e r a l c o n t r a c t o r was not 

l i a b l e f o r a s u b c o n t r a c t o r ' s i n j u r i e s r e s u l t i n g from f a l l i n g 

t h rough a s t a i r w e l l when s t a i r w e l l was unguarded, which put 

s u b c o n t r a c t o r on n o t i c e t h a t s t a i r w e l l was an "open and 

o b v i o u s " dangerous c o n d i t i o n ) . S i m i l a r t o a p e r s o n e n t e r i n g 

i n t o an a r e a of t o t a l darkness or a s u b c o n t r a c t o r w i t h n o t i c e 

of a c o n d i t i o n , a p e r s o n u t i l i z i n g an e x e r c i s e f a c i l i t y i s on 

n o t i c e t o watch h i s or her p a t h of t r a v e l because, as 

mentioned above, t h e r e are many p o t e n t i a l s m a l l hazards below 

eye l e v e l i n h e r e n t l y p r e s e n t a t an e x e r c i s e f a c i l i t y t h a t may 

be p r e s e n t i n h i s or her p a t h . 

Based on the f o r e g o i n g f a c t s and a u t h o r i t i e s , we conclude 

t h a t the t r i a l c o u r t d i d not e r r . T h e r e f o r e , we a f f i r m the 

summary judgment i n f a v o r of Lakeshore. 

AFFIRMED. 

Thompson, P.J., and Bryan, Thomas, and Moore, J J . , 

concur. 

16 


