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T.H. and C.H.
v.
Jefferson County Department of Human Resources
Appeal from Jefferson Juvenile Court

(JU-08-50009)

MOORE, Judge.

T.H. ("the father") and C.H. ("the mother") appeal from
a Jjudgment of the Jefferson Juvenile Court finding their
child, G.H. ("the child"), to be dependent. We reverse and
remand with instructions for the juvenile court to dismiss the

action.
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Ll. Prccedural History

On January 2, 2008, the Jefferson County Department of
Human Resources ("DHR") filed a petition alleging that the
child was dependent because the child reportedly had been
sexually abused by the father. That same date, DHR alsc filed
a petition alleging the dependency of M.H., the c¢hild's
vounger sister. In that petition, DHR alleged that, due to
the allegations that the father had sexually abused the child
and the refusal of the father to agree to refrain from contact
with M.H., M.H. was "at risk of sexual abuse."

Because the child and M.H. had already been removed from
the home of the parents, the Jefferson County Family Court
("the juvenile court™}, acting in 1ts capacity as a juvenile
court, conducted a shelter-care hearing on January 3, 2008.
See Ala. Code 1975, former & 12-15-60(a).- Following that
hearing, the Juvenile court awarded DHR custcedy c¢f both

children, awarded the mcther supervised visitation with the

'‘By Act No. 2008-277, Ala. Acts 2008, the Alabama
Legislature, among other things, amended and renumbered the
statutes governing juvenile proceedings, previously codified
at Ala., Ccde 1975, & 12-15-1 et seqg., and enacted the Alabama
Juvenile Justice Act ("AJJA"), codified at 2Ala. Code 1975, %
12-15-101 et seq. The effective date of the AJJA 1s January 1,
2009. Because DHR's petition was filed before the effective
date of the AJJA, tLhe AJJA does ncot apply to this case.
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children, prohibited any contact between the children and the
father, ordered M.H. to be interviewed by a local child-
advocacy group, and continued the shelter-care hearing to
January 11, 2008§.

The record indicates that, in her interview, M.H. did not
disclose any inappropriate sexual behavior committed against
her by the father. Lt the January 11, 2008, shelter-care
hearing, the juvenile court returned custody of M.H. to the
mother, awarded the father supervised visitation with M.H.,
and ordered the mother ncoct to allow the father to live or stay
overnight in the home with M.H. The juvenile ccurt maintained
its prior custody and wvisitation orders in regard to the
child. On February 11, 2008, following a status conference,
the juvenile court returned unrestricted custody of M.H. to
both parents and modified its earlier visitation order to
allow the father supervised wvisitation with the c¢child, who
remained in the custody of DHR.

A year and a half later, cover the ccurse of several days
in August 2009, the juvenile court held a hearing on both
dependency petitions, neither of which had ever been formally

amended. On November 3, 2009, the juvenile cocurt entered a
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single judgment in which it dismissed the dependency petition
in regard to M.H. but granted the dependency petition as to
the child, without setting forth any specific findings of
fact. Pursuant to that judgment, DHR maintained custody of
the child subject to the supervised-visitation rights of the
parents, who were each ordered to submit te a psychological
examination and counseling and other treatment as recommended
by the examining psychologist. On November 17, 2009, the
parents filed a postjudgment motion seeking to have the
Judgment as to the child set aside; the juvenile court denied
that motion on December 1, 2009. The parents filed their
notice of appeal on December 14, 20082%. This court conducted
oral argument regarding the issues raised in the brief of the
parents on June 29, 2010.

IT. Issues

On appeal, the parents argue that the Juvenile cocurt
impliedly found that the father did nct commit sexual abuse
against the child as alleged in the dependency petiticn filed
by DHR. The parents contend that, because the juvenile court
found that DHR had not proven the allegations 1in its

dependency petition concerning the child, the juvenile cocurt
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had an imperative statutory duty to dismiss the dependency
action and return custody of the child to them.
Alternatively, the parents argue that, because the record does
not contain sufficient evidence to support a Ifinding of
dependency, the petition should have been dismissed.

111, The Sexual-Abuse Allegations

As noted above, the Juvenile court did not make any
specific findings of fact regarding the basis for finding the
child dependent. The parents argue, however, that, because
the Jjuvenile court dismissed the dependency petition as to
M.H., the juvenile court obvicusly concluded that the father
had not sexually abused the child. The parents point out that
DHR alleged, and attempted to prove at trial, cnly one grecund
for the dependency of M.H., namely, that the father had
commlitted sexual abuse of the c¢hild and that such conduct
placed M.H. at risk for sexual abuse. Hence, according to the
parents, the finding that M.H. was not dependent must equate
to a rejection of the allegations of sexual abuse. We agree.

"'[IT]n the abksence of specific findings of fact,
appellate courts will assume that the trial ccurt made these

findings necessary to support 1its Jjudgment, unless such
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findings would be clearly erroneous.'" B.L.T. v. V.T., 12 So.

2d 123, 127 (Ala. Civ. App. 2008) {(guoting Ex parte Brvowsky,

676 So. 2d 1222, 1324 (Ala. 1996)). The only finding that
would support a judgment dismissing the dependency petition as
to M.H. would be a finding that M.H. was not at risk of sexual
abuse by her father.

Moreover, we note that, 1if the juvenile court had indeed
found that the father was a danger to M.H. due to the alleged
prior acts of sexual abuse against the child, the juvenile
court certainly would not have placed M.H. back into the
unrestricted custody of her parents, especially only one month
after her removal from the parents' home and long before a
full trial had even been conducted. We must presume the

Juvenile court knows and follows the law. See J.F.S. v.

Mobile County Dep't of Human Res., 38 5o. 3d 75, 78 (Ala. Civ.

App. 200%). A child 1is certalnly dependent and in need of the
care and supervision of the State if his or her father has
committed sexual abuse against a sibling, which the mother has
failed to prevent, even 1f the father did not commit such
sexual abuse against the child in question. See Ala. Code

1875, former % 12-15-1(10)7. (defining a "dependent child" as
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one who is in need of care and supervision because he or she
"is physically, mentally, or emotionally abused by the child's
parents, guardian, or other custodian or who 1s without proper
parental care and control necessary for the child's well-keing
because of the faults or habits of the c¢child's parents,
guardian, or other custodian or their neglect or refusal, when

able to do so, to provide them"); P.H. v. Madison County Dep't

of Human Res., 237 S5So. 2d 525 (Ala. Civ. App. 2006) ({in

termination-of-parental-rights case, clear and convincing
evidence proved c¢hild was dependent because, among other
things, father had assaulted and sexually abused child's half

brothers); and M.G. v. State Dep't of Human Res., [Ms .

2080971, January 8, 2010] = So. 3d  (Ala. Civ. App. 2010)
(Juvenile court properly found dependency of c¢hildren in
terminaticn-of-parental-rights case based on mother's repeated
failure to protect children from sexual abuse by maternal
uncle) . A c¢hild who 1is dependent because he or she is
subjected to a serious risk of sexual abuse by a parent shculd
never be returned to the unrestricted custody of the akbusive

parent and the parent who neglectfully allowed such abuse to

occur. See Odom v. State Dep't of Human Res., 562 So. 2d 522,




2090264

523-24 (Ala. Civ. App. 1990 (affirming the trial court's
Judgment denvying the mcther's petition for the return of the
custody of her children when the evidence demonstrated, among
other things, that the mother intended to continue a
relationship with her husband, who had been convicted of
sexually abusing her children). The juvenile court would have
viclated the law by returning M.H. to the custody of the
parents 1f it was convinced of the allegations contained in
the dependency petitions filed by DHR.

To determine that the Jjuvenile court found that the
sexual abuse alleged by DHR had occurred, we would have to
conclude that the Jjuvenile court intentionally returned an
eight-vear-old daughter to the home of a father who had

sexually abused the daughter's nine-year-old sister.” We

‘We note that in the Community Notification Act, Ala. Code
1975, & 15-20-20 et seg., the legislature has declared that a
parent c¢lassified as an adult criminal sex coffender may not
establish a residence cr other living accommcdation with his
or her minor child if the parent is convicted ¢f any criminal
sexual offense in which any of the parent's minor children
were the wvictim, 1f the parent has been convicted of anvy
criminal sex offense in which a minor was the victim and the
minor resided or lived with the parent at the time of the
offense, cor if the parent has been convicted of any criminal
sexual offense i1nvelving a child, regardless of whether the
parent was related to or shared a residence with the child
victim. Ala. Code 1975, § 15-20-26(c) (2) - (4)y. Although

8
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refuse to indulge any construction of the judgment indicating
that the juvenile court committed such a grievous legal and

immoral error. See Jgenerally Avery Freight Lines, Inc. V.

Persons, 250 Ala. 40, 46, 32 So. 2d 886, 890 (1947) ("[Tlhat
construction will be adopted which will support the decree
rather than destroy it."). Rather, we are convinced that the
only reasonable construction of the Jjudgment 1is that the
alleged sexual abuse did not occur.

A finding that the father did not commit sexual abuse
agalinst the child would not be clearly erronecus. The reccrd
shows that the child, who was born 15 weeks prematurely on
July 14, 1888, after the mother's amniotic sac ruptured and
who survived birth only after a series of surgeries and other
medical procedures during a 4-month stay in a neonatal-care
unit, was diagnosed with autism, mental retardation, sensory

integration disorder, pervasive developmental delays, and

those provisions do not apply to this case, because the father
was not convicted of any sexual offense, we believe the
legislative policy embcodied in the Community Notification Act
reinforces that juvenile courts cannot return a mincr child to
the custody of a parent who has been found to have sexually
abused a sikling of that child.

9
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disruptive Dbehavior disorder.- Various medical evidence
indicates that those conditions rendered the child delusicnal
and echolalic and contributed to the develcopment of
aggression, hyperactivity, defiance, and significant
impulsivity.

As noted in the records of Dr. Julie Dennis, the child's
pediatrician, at some point the child began "play[ing] with
herself a lot down there™ and even inserting objects into her
vagina. During a psychlatric hospitalization in February 2006,
a staff member laid down with the child in the child's bed in
an attempt to comfort the child, provoking a violent reaction.
According to the mother, after that hospital stay -- during

which the c¢hild had repeatedly asked her psvchiatrist, "Are

vou my Daddy?" -- the c¢hild began to make crude sexual
remarks. The child later began touching others
inappropriately and inserting objects intc her vagina. The

mother testified that the child may have been exposed to a

"Medical and psychiatric professionals definitively

diagnosed the child with those conditicns. The records also
indicate that the child may alsoc have attention deficit and
hyperactivity disorder, schizophrenia, bipclar disorder,

obsessive compulsive disorder, and post-traumatic stress
disorder.

10
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victim of sexual abuse during her hospitalization and that she
believed that the c¢child was repeating phrases and behavior
learned from that wvictim. When the c¢child repeatedly
implicated "Daddy" as a sexual abuser during a later
psychiatric hospitalization at another facility in May 2006,
a representative of that facility originally reported the
remarks to DHR as Implicating the father in sexual abuse, but
the representative later reported that the child was referring
to staff members of the facility, not the father, as "Daddy,"
behavior the c¢hild may have learned from her ©prior
hospitalization. The parents also testified that the child
referred to other men as "Daddy." Dr. Edgar Finn, a child and
adolescent psychiatrist who treated the child from Octcber
2004 to July 2007, advised the parents to redirect the child
when she acted out sexually.

Due to the child's unusual sexual behavior and her
continued reference to "Daddy" as a sexual abuser, DHR
conducted several investigations to determine if the father

was sexually abusing the child; all the investigaticns ended

11
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in a finding of ™"not indicated.™ On July 23, 2007, the
parents placed the child in a group home for persons with
special needs operated by Ability Plus. The parents informed
the supervisors of the group home about the child's sexual
behavior, and they advised the staff to follow Dr. Finn's
advice to redirect the child when she exhibited sexually
inappropriate behavior. Over the next five months, while
residing at the group home and going to school at Johnson
Elementary, the child continued to engage in bizarre sexual
acting out as witnessed and documented by Rhenda Williamson,
Amanda Bowden, Donna Duncan, and Melissa Nix, employees of the
school.

On December 23, 2007, the child began her Christmas
visitation with her parents at thelr Birmingham home. During
her stay, the family mainly stayed at home GCogether or
shopped. The parents both testified that the child was never
alone with the father during that time. The child's wvisit

ended on December 28, 2007, at which time the father returned

‘A "not indicated™ finding occurs "[w]lhen credible
evidence and professional Jjudgment does not substantiate that
an alleged perpetrator 1is responsible for child abuse or
neglect.” Ala. Code 1975, § Z26-14-8(a) {(Z2).

12
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the c¢hild to the group home around 10:00 in the morning.
Thirty minutes later, Ability Plus staff performed a "routine
body check" on the child during which they cobserved that the
child's genital area "appeared irritated.” According to a
staff supervisor, the child indicated that "Daddy" put his
"peepee"” in her mouth, as well as stating something about a
dust buster and "Mama getting up blood." They immediately
took the c¢child to Athens-Limestone Hospital for further
examination. Records from the hospital wvisit indicate that
the child said that she had been given an enema, which was a
course of treatment used to treat constipation the c¢child
suffered as a side effect of her medications. A nurse
examined the child and found redness in the vaginal area and
slight redness 1n the anal area, but she found no tears or
swelling. DHR did not c¢all any medical practitioner to
testify at trial, nor did it present any deposition testimony
from a medical practiticoner to interpret the results of the
examination. Latasha Hardy, the DHR caseworker assigned to
the case, testified that the hospital records did not suppcrt
the allegations that DHR had stated in its dependency petition

regarding the physical findings of sexual abuse.

13
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DHR picked up M.H. on December 21, 2007, and took her to
Children's Hospital for a possible sexual-abuse examination.
However, as the attending physician dictated,

"because there was no credible indicators of an

acute sexual assault {(no disclosure, no bkehavior

change, noc physical symptoms) and Lhere were no
indicators of an emergency medical condition (no
physical <complaints or symptoms), an emergent
genital examination was not indicated."”
The hospital advised DHR to conduct a forensic interview to
verify its suspicions. DHR thereafter referred M.H. to
forensic examiners at the Prescott House; in her interview,
M.H. did not disclose any sexual abuse. At trial, the father
denied that any sexual abuse had occurred. The mother
testified that she had "watched |[the father] like a hawk"
following the original sexual-abuse allegaticons but that she
had become convinced that the father had not done anything
wrong.

DHR also retained Rebecca Dossett, Ph.D., to interview
the child. Dr. Dossett stated in her January 10, 2008, report
as follows:

"This examiner cannot conclude if [the child]
was or was not sexually molested by her father.

There are many reasons to call the accusation into

gquesticon. First, [the c¢hild] has a history of
extensive masturbation, which could account for the

14
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injury to her vaginal area. From the comments about
things that she had put into her 'peepese,' it is
very likely that she masturbates using objects.
Second, due tCo her Autistic Disorder, she is very
echolalic. She very easily could have heard someone
speaking about 'peepee in mouth' and echcoed that
phrase. Third, the fact that [the child] had to be
verbally prompted to bring up the topic at all
creates a gqguestion. Fourth, [the c¢hild] resists
clese physical interaction, and it is likely that
she would have physically resisted any attempt at
close, tight physical contact. In that case, she
would probably have had bruises or marks on other
parts ¢of her body, where the accused would have had
to hold her down. Fifth, the use of language is one
of the core deficilts in pecople with & diagnosis of
autistic disorder. [The child] does not use language
in a typical way. Therefore, 1L 1s impossible Lo
determine what she means when she uses language. It
cannot be assumed that the meaning of words is the
same to her as they are to non-autistic people.

"In summary, the evidence that has been
presented as evidence of sexual abuse to [the child]
can all be called into question, secondary tce her
having autistic disorder. Thus examiner cannot rule
it cut, but definitely cannot confirm the allegation
based on evidence presented."
However, on March 12, 2008, after meeting with the child's
elementary-schocl principal and Nix, the school's nurse,
Dossett changed her c¢opinion to indicate that, due to the
detailed and specific content of the statements the child had
made Lo school employees, and their firm belief that the child

was repcerting actual events, DossetlL now believed that the

child was reporting actual sexual abuse. Although DHR relied

15
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primarily on Dossett's March 12, 2008, report in issulng an
"indicated" finding, DHR did not call Dossett as a witness at
the trial to further explain her change in position. Also,
DHR did not call any other expert witness to bolster its case
of sexual abuse.

Dr. Finn did appear at trial as an expert witness for the
parents. Dr. Finn testified that, due to her wvarious
conditions, the child did not understand the import of her
comments but would perceive the attention she would get from
making those comments. According to Dr. Finn, as part of her
disruptive behavicor disorder, the child "was highly motivated
by attention.”" Dr. Finn maintained that the child's sexual
remarks were "a manifestation of her impulsivity and attention
seeking behaviors and things like that." He stated that the
child's accounts of sexual acts could be "fantasy," or
repetition of something another child had said, or scmething
the child had viewed or dreamed. Dr. Finn alsc considered the
child delusional as an aspect of her autism.

The foregoing evidence indicates that the child suffers
from autism and other mental disorders that have manifested

themselves by, among cother things, aggressive sexual "acting

16
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out™ and that, according to Dr. Finn and, at least at one
point, Dr. Dossett, rendered statements of the child regarding
the alleged sexual misconduct of the father unreliable,
apparently a conclusion DHR shared before December 28, 2007.
As noted above, M.H., who cbviocusly was considered a reliable
reporter, had denied any sexual misconduct by the father. The
reccord contains no definitive physical evidence indicating
that the father had sexually abused the child. Lastly, the
Juvenile ccourt had an opportunity to assess the demeanor of
the father and the mother at trial; during their testimony,
the parents totally denied that any sexual abuse had ever
occurred. For all the foregoing reasons, the juvenile court
had before it sufficient evidence to sustain a finding that
the father did not commit sexual abuse ¢f the child and that
M.H. was not at risk of sexual abuse by remaining in the
custody of the parents.

IV. The Effect of the Sexual-Abuse FPindings

The parents argue that, because Ala. Code 1975, former §
12-15-52(c) (1), required a petitioner to set forth with
specificity "the facts constituting the dependency”™ and Ala.

Code 1975, former & 12-15-65(f), reguired proof of those

17
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allegations by clear and convincing evidence, when DHR does
not provide clear and convincing evidence of the allegations
asserted in a dependency petition, a Jjuvenile court must
dismiss the dependency petition. See Ala. Code 1875, former
§ 12-15-65.

Although the language of the coperative statutes appears
to support their argument, the parents overlook established
caselaw that a juvenile court may find dependency kased con any
ground proven at trial, even a ground not contained in any

dependency petition. See M.M.S. v. D.W., 735 So. 2d 1230,

1232 (Ala. Civ. RApp. 1999) ("However, contrary to the mother's
argument, the juvenlile court can find a child dependent based
upon grounds not asserted in the dependency petition. Martin

v. State Dep't of Human Rescources, 502 So. 2d 762, 770 (Ala.

Civ. App. 1987) (stating that this court did not need to 'find
that the Department [of Human Rescurces] proved the specific
grounds alleged in the petitions because we [found] that the
Juvenile court had other sufficient grounds for determining
that the children are dependent.')."). We also note that,
under Rule 17, Ala. R. Juv. P., a juvenile cocurt may allow an

amendment of an original dependency petition "at any time,"

18
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which presumably wcoculd include after the entry of the
Judgment, so as to conform the Jjudgment to the evidence, as
authorized by Rule 15(k), Ala. R. Civ. P. Thus, a juvenile
court's judgment finding dependency may be affirmed 1f the
evidence at trial supports any ground for dependency, even cne
not specifically alleged 1in the dependency petition.
Accordingly, we reject the parents' argument that a failure by
DHR tco prove that the father committed sexual abuse should
automatically result in a reversal of the judgment finding the
child dependent. Rather, we conclude that a finding that the
child i1is dependent could validly rest on any other ground for
dependency proven at trial.

V. Other Grounds for Dependency

Again, the Juvenlile court did not set forth 1in 1its
Judgment any specific findings of fact or conclusicns of law
explaining the baslis for its dependency determination. In
such cases, this court may affirm the judgment if the evidence

supports any ground for dependency. See generally M.B. v.

R.P., 3 So. 3d 237 (Ala. Civ. App. 2008). The grcunds for

dependency that could apply in this case were contained in

19
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Ala.

Code 10975, former & 12-15-1{10), which defined

"dependent child" as a child:

"a. Who, for any reason 1s destitute, homeless,
or dependent on the public for support; or

"b., Who is without a parent or guardian able Lo
provide for the c¢hild's support, training, or
education; or

"c. Whose custody is the subject of controversy;
or

"d. Whose home, by reason of neglect, cruelty,
or depravity on the part of the parent, parents,
guardian, or other person in whose care the child
may be, 1s an unfit and Improper place for the
child; or

"e. Whose parent, parents, guardian, or other
custodian neglects or refuses, when able to do so or
when such service 1is offered without charge, to
preovide or allow medical, surgical, or other care
necessary for the child's health c¢r well-being; or

"f. Who is 1in a condition or surroundings or is
under improper or insufficient guardianship or
control as ¢ endanger the morals, health, or
general welfare of the child; or

"g. Who has no proper parental care or
guardianship; or

"h. Whose - parent, parents, guardian, or
custodian fails, refuses, or neglects to send the
child to scheool in acccerdance with the terms of the
compulsory school attendance laws of this state; or

"i, Who has Dbeen abandcned by the c¢child's
parents, guardian, or other custocdian; or

20
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"J. Who is physically, mentally, or emotionally
abused by the child's parents, guardian, or other
custodian or who is without proper parental care and
control necessary for the child's well-being because
of the faults or habits of the c¢child's parents,
guardian, or other custcedian or their neglect or
refusal, when able to do so, to provide them; or

"k. Whose parents, guardian, or other custodian
are unable to discharge thelir responsibilities to
and for the child; or

"l. Who has been placed for care or adoption in
viclation of the law; or

"m. Who for any other cause 1s in need of the
care and protection of the state; and

"n. In any of the foregoling, i1s in need of care
or supervision.,”

However, a finding of dependency must be based on c¢lear

and cenvincing evidence, Ala. Code 1975, former & 12-15-

65 (L) .

Ala.

Clear and convincing evidence is

"le]lvidence that, when weighed against evidence in
opposition, will produce in the mind of the trier of
fact a firm convicticn as to each essential element
of the c¢laim and & high prcbhakility as to the
correctness of the cenclusion. Proof by clear and
convincing evidence requlres a level of prcotf
greater than a preponderance of the evidence or the
substantial weight of the evidence, but less than
beyond a reasonable doubt.™”

Cede 1975, & 6-11-20(b) (4). Tn dependency cases,

in

which the burden of procf requires clear and convincing

evidence, it 1s not enough that the evidence "raise[s]

21
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gquestion™ as to the dependency of the child, as the dissent

maintains.  So. 3d at  (Themas, J., dissenting).
"[Tlhe evidence is not sufficient to allow appellate
affirmance of a judgment based on [a] finding [that
is required to be established by 'clear and
convincing' evidence, such as a finding of
dependency,] unless the record contains evidence
from which the fact-finder reasonably could have
determined that the fact was proven by clear and
convincing evidence.'"

Ex parte McInish, [Ms. 1060600, Sept. 5, 2008] So. 3d ’

(Ala. 2008) (gquoLing with approval KGS Steel, Tnc. v,

McTnish, [Ms. 2040526, June 30, 200e] = 8o. 34  ,
(Ala. Civ. App. <2006} (Murdock, J., concurring in the
result)). Thus, when this ccurt faces the guestion whether

sufficient evidence sustains a dependency determination, this
court

"must also lcock through a prism te determine whether
Chere was substantial evidence before the [Jjuvenile]
court to support a factual finding, based upon the
[Juvenile] court's weighing of the evidence, that
would 'produce in the mind [of the [juvenile] court]
a firm conviction as to each element of the claim
and a high probability as to the correctness of the

conclusion.'"
Ex parte McInish, So. 3d at (quoting Ala. Code 1975,
§ 25-5-81(c})). With the apprropriate standard of review 1in

mind, we consider the wvariocus arguments made by DHR, and the

22
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various reasons asserted in the dissent, 1in suppcert of
affirming the Jjudgment.”

a. The Alleged Failure of the Parents
Lo Avail Themselves of DHR Services

In its brief, DHR contends that the parents "repeatedly
inhikited [DHR]'s ability to provide services aimed at
fostering the safe reunificatiocon of the family." Once a child
is removed from the family home, DHR generally has a duty to
use reasoconable efforts Lo reunite the family as quickly and as
safely as possible, S5ee Ala. Code 1975, former & 12-15-

65{(g) (3) & (m); and J.B. v. Jefferson County Dep't of Human

Res., 869 So. 2d 475, 481 (Ala. Civ. App. 2003) (plurality
opinion). That duty often requires DHR t¢ provide services

fostering the safe reunification of the family. See H.H. v,

Baldwin County Dep't of Human Res., 989 So. 2d 10%4 (Ala. Civ.

One reason asserted by the dissent is that the juvenile
court "had before it the recommendation of the guardian ad
litem, urging the juvenile ccurt to find the child dependent.”
__So. 3dat  (Thcmas, J., dissenting). The dissent fails
to mention that the guardian ad litem, at cral argument before
this court, maintained that the child was dependent because
the guardian ad litem believed that evidence proved that the
father had committed sexual abuse against the child. The
recemmendation of the guardian ad litem, therefore, cannoct be
cited to support a finding that the child is dependent on scme
other ground.

23
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App. 2007) (plurality opiniocn). Presumably, DHR contends
that, when varents inhibkit its ability to provide
reunification services, a Jjuvenile court may find a child
dependent and withhold the custody of the child from the
parents. We need not address the merits of that contenticn,
which, we note, is not supported by citation tc any statute or
caselaw, Dbecause we conclude that DHR did not present
sufficient evidence to support its theory.

DHR commonly uses individualized-service-plan (ISE)
meetings to determine the services needed to rehabkilitate the
parents and to reunite the family. At those meetings, the DHR
caseworker assigned to the case, along with the parents, the
parents' attorneys, the guardian ad 1litem, the service
providers, and other interested parties invited by DHR,
routinely identify the reason DHR has become involved with the
family, the goals to end DHR's involvement, and the means and
timetable to achieve those goals.

In this case, DHR assigned the case to Iris Johnson, a
social worker in its child-abuse-and-neglect ("CA/N") unit, in
late December 2007. Johnson testified that, as a CA/N social

worker, she ordinarily schedules c¢cnly one ISF meeting after a
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child is removed from the custody of his or her parents, and
then other units of DHR schedule follow-up ISP meetings to
take place every six months. Johnson testified that, in this
case, after performing her preliminary investigation of the
sexual-abuse allegations, she attempted to schedule an ISF
meeting. Johnson originally scheduled the ISP meeting for
January 11, 2008, but, because the father's attorney could not
attend, that meeting was canceled. On January 22, 2008,
Johnson rescheduled the ISP meeting for the next day, but the
parents informed her, pursuant to the advice of their
atteorneys, that they needed seven days' notice for an ISP
meeting,® and Johnson therefore rescheduled the ISP meeting to
January 30, 2008. On January 28, the mcther teleprhcned
Johnson tco confirm the ISP meeting, but, the next day, the
father telephoned and told Jcehnson the mother had the flu and
that they would not be able to attend the scheduled 1ISF

meeting. Johnson nevertheless held an ISP meeting without the

*Alabama Admin. Code, Rule 660-5-47-.04(7) (Alabama Dep't
of Human Res.), reguires "[s]ufficient advance notice" cf any
ISP meeting.
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parents on January 30, which Johnson referred to as a "split"”
meeting.”’

The report from the January 20, 2008, ISP meeting
indicates that, in order for DHR to no longer be involved with
the family, any threat of sexual abuse needed to be remcved
and the children needed to be provided a safe environment
where a reasonable person would feel the child is safe from
sexual abuse and physical harm. In order to achieve that
goal, the ISP team agreed that DHR would provide funds for the
child to visit a counselor to determine if "any real abuse"
had occurred and that the child would remain at the Ability
Plus group home, where the parents would be allowed supervised
visits with the c¢hild. The ISP team did noct set any

requirements for the parents to achieve or identify any

'The dissent maintains, in part, that the child could be

found dependent because "[tlhe “Juvenile court ... heard
evidence that the parents had refused to cooperate with DHR
" So. 3d at  (Thomas, J., dissenting). To support

that statement, the dissent cites the foregoing evidence
indicating that DHR experienced difficulty in getting the
parents to attend the first ISP meeting. Like DHR, the
dissent cites no legal authority that the failure of a parent
to immediately submit to an ISP meeting renders a child
dependent.
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services that the parents needed to receive in order to meet
any cgoals in the initial ISP report.

Johnson testified that, on some occasion after February
11, 2008, she scheduled a meeting with the parents to observe
M.H. Johnscn stated that she also wanted to "tryv and sit down
and do a 1little bit o<of the ISP and have them sign it."
According to Johnson, when she arrived, the mother said that
Johnson had not telephoned and made an appointment for that
meecting. At that point, the mother became irate and began
screaming that DHR could not take M.H., as a DHR social
worker, accompanied by two uniformed police officers, had dcne
earlier on the night of December 31, 2007. Johnson testified
that the father came down the stairs and, after trying
unsuccessfully to contact his atterney, was akle to reach the
attorney for the mother, who advised the parents not to let
Johnson guestion M.H. Johnson stated that she did not
complete the ISP report at that time but that she did finish
it later.

DHR did not put into evidence any ISP reports issued
between January 30, 2008, and May 5, 2009. Apparently, DHR

conducted regular ISP meetings beginning in April 2008 and
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occurring every six months thereafter, all of which one or
both parents attended. The May 5, 2009, ISP report states
that "DHR 1s currently involved with vyour family due to
recelving a report on 12-28-07 alleging that [the child] had
been sexually abused while at home with her parents during the
Christmas Holidays."” That report goes on to say that, in
order for DHR to end 1its involvement with the family, "[the
parents] must provide their children with a safe, stable, and
nurturing environment that is free from allegations of sexual
abuse that will take thelr children intc adulthood.™ The ISP
report regquired Ability Plus, as of May 5, 2009, to inform the
parents of all the child's ©psychiatric and medical
appeintments and all individual-educational-plan ("IEP")
meetings regarding the child in order to assure the parents'

full participation in the child's care and education.® The

‘The dissent maintains that "the parents were encouraged
to attend the child's psychiatric appointments; however, the
parents only attended one appointment."  So. 3d at
(Thcomas, J., dissenting). The record shows that one or both
parents attended every psychiatric appcintment for the child
before she was placed into the Ability Plus group home.
Thereafter, Ability Plus arranged for the child to see a new
psychiatrist. On May 5, 2009, DHR conducted an ISP meeting
attended by the father. The ISP report from that meeting
indicates that, for the first time, the parents would be
notified a week in advance of all the c¢hild's medical and
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ISP report also reqgquired the parents to provide an audio
recording of their volces reading a bocock for the c¢child to
listen to when going to bed. The ISP report further clarified
the visitation plan and schedule for the parents. However,
the ISP report did not require the parents to receive any
particular service in order to meet the overarching goal of
providing the child with a safe environment free of the threat
of sexual abuse.

Latasha Hardy, the DHR social worker assigned to the
case, testified that DHR ordinarily requires a parent who has
been separated from a child for safety reasons to submit to a
psychological evaluation as a prereguisite to determining the
services needed to rehakbilitate the parent. However, DHR never
regquested a psychological evaluation of the parents. As a
result, according to Hardy, DHR never addressed any services

for the parents. Although Hardy testified generally that the

psychiatric appcintments so that they could attend those
appcecintments under DHR supervision. The record indicates that
the child had only one other visit with her psychiatrist after
that, on August &, 2009, which the parents attended to discuss
their concerns that the child was being over-medicated. The
record does not support any contention that the parents ever
missed a psychiatric appointment of which they had been
notified and invited to attend.
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parents never avalled themselves of DHR's services, Hardy
testified specifically that the only time she could recall the
parents refusing a service was when the mother had stated she
did not want to change visitation supervisors.”

In this case, any finding that the parents had
"repeatedly inhibited [DHR]'s ability to provide services
ailmed at fostering the safe reunificaticn of the family," as
DHR argues, would not be supported by c¢lear and convincing
evidence. The record shows indisputably that DHR was capable
of conducting an ISP meeting with or without the parents; that
Johnson experienced trouble scheduling the initial ISP meeting
with the parents due to attorney invelvement and the mother's

illness, but she was able to complete her ISP meeting with the

‘The dissent contends, in part, that a dependency finding
can be affirmed on the basis of a visitation dispute between
the mother and Ability Plus, which erupted in the mother's use
of harsh language in freont cf the child.  Se. 3d at
(Thomas, J., dissenting). That dispute arose out of the group
home's decisicn to exclude relatives of the child from a
visitation the child had with the mother in February or March
2009. The dissent dces not cite any legal authority
indicating that a child should be considered dependent because
a parent becomes frustrated and irate following a physical
custodian's denial of visitaticn. Furthermore, our supreme
court decided long agce that a child is not in immoral or
dangerous surroundings while living in a home with a parent
who uses coarse language. See Striplin v. Ware, 36 Ala. 87
(1860) .
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parents before she reassigned the case; that one or both
parents attended every ISP meeting after Johnson left the
case; that DHR never cutlined any plan requiring the parents
to receive any services designed to safely reunite the family;
that DHR did not take even the most preliminary step to offer
rehabilitation or reunification services to the parents; and
that the parents did nothing to inhikit DHR from performing
its statutory duty. Hence, we cannot assume the Jjuvenile
court rested its finding of dependency on the ground that the
parents had not availed themselves of DHR's services, even if
that could be considered a legal ground for a finding of
dependency, which we do not decide.

b. The Alleged Inability of the Parents to
Meet Lhe Special Needs of the Child

AL oral argument, DHR contended that the parents had not
demconstrated an ability to meet the special needs of the

child.'™ The dissent also maintains that the parents "lack[]

“Although DHR did not make any argument on the point at
trial or on appeal, the dissent points cut that the parents
did not provide voluntary child support while the child was in
DHR's custody. = S5o. 3d at = (Thomas, J., dissenting).
The record shows that the juvenile court repeatedly reserved
the issue of child support and never ordered the parents to
pay any child support. The parents nevertheless provided the

child food and a minimal amount of clothing. In addition, the
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the ability to ... adequately address the child's many special
needs."  So. 3d at = (Thomas, J., dissenting}. The
parents do not dispute that the child has special needs as a
result of her autism and her other mental and behavicral
disorders. At trial, Hardy testified that the mother has a
very "hands-on" relationship with the c¢hild and is "very
affectionate with her, very attentive to her needs. She's a
mother. She's wvery loving with [the c¢chilg]l.” Johnson
testified that the parents are "well aware of their child's
autism." Both Johnson and Hardy admitted that the parents had
been very prcocactive in requesting appropriate services for the
child, which Hardy stated was "a good thing.”

The following evidence shows that, 1if anything, Hardy and
Johnson understated the efforts ¢f the parents in meeting the
special needs of the c¢child. The evidence reveals that the

parents have exceeded any standard of good parenting in their

efforts to secure the apprcepriate medicinal, therapeutic, and

parents were responsible for assuring that the child received
her federal supplemental security income payments and for
obtaining the Medicald waiver that funded the child's stay at
Ability Plus. The dissent cites no legal authority for the

proposition that the nonpayment of additional, "voluntary"
child support under these circumstances renders a child
dependent. So. 3d at (Thomas, J., dissenting).
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educational means to combat the challenging diseases
afflicting the child.

The record shows that the parents first identified the
child's pervasive developmental delays at about a year to two
vears of age. At that point, the child would not eat sclid
foods or wear shoes, could not communicate except through
grunting and gesturing, and, when frustrated, would kang her
head against her crib. The parents took the child to Dr.
Holly Mussell, who diagnosed the c¢hild with sensory
integration deficit. To address that diagnesis, and the
various associated problems exhibited by the c¢hild, the
parents arranged for the child to receive, ¢n a regular basis,
speech, occupational, and physical therapy, as well as
occasional recreational therapy.

Despite the therapeutic Iintervention, the child continued
to experience developmental delavys. On May 1, 2002, the
parents took the child to the Department of Pediatrics at the
University of Alabama-Birmingham School of Medicine for
evaluation by Dr. S. Lane Rutledge. At that point, the
parents informed Dr. Rutledge that, in additicn to her other

problems, the child would have "meltdcowns" during which the
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child would become very upset and very aggressive, would tear
up things, and would hurt others and herself. Dr. Rutledge
felt the c¢child had "many autistic features™ that reguired
evaluation by "the Autism Clinic" and noted that "[tlhe family
has done an incredible job with this young lady."

On May 7, 2002, the mother telephoned Dr. Rutledge's
office to receive a recommendation as to the appropriate
specialist to evaluate the child for autism. Apparently based
on that telephone conversation, Dr. Rutledge arranged for the
child to be evaluated at the Sparks Autism Clinic, a part of
the University of Alabama-Birmingham Civitan Internaticnal
Research Center, on September 18 and October 9, 2002. The
evaluation on koth dates was very difficult because of the
child's high level of distress, but the examiners concluded
that the child did meet the criteria for autistic disorder as
well as for sensorvy integration disorder and developmental
delays. The team recommended that the parents continue with
the therapies and special-education services the child was
already receiving and that they employ management technigues

and medicaticon prescribed by a psychiatrist to address the
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child's temper tantrums, impulse control, and other behavioral
problems.

In June 2003, the parents took the c¢hild to Over the
Mountain Pediatrics for evaluation by a pediatrician, Dr.
Julie Dennis. Dr. Dennis referred the parents to Children's
Hospital to address the child's autism and special needs. The
occupational therapist who evaluated the child noted that the
child enjoyed a "[s]upportive, committed family." Based on
the evaluation conducted at Children's Hospital in July 2003,
the <c¢hild began receiving occupaticnal therapy thrcugh
Children's Hospital to address several identified problems:
delayed cognition and ability to attend tc task, delayed self-
care skills, delayed feeding skills and decreased toleration
for food textures, and delaved sensory processing. The child
alsc began recelving speech therapy through Birmingham Speech
and Hearing. In & patient-intake form, the mother
characterized the relatlionship between the family and the
child as one of 1ntense love, but also one 1in which
frustration, resentment, and exhaustion sometimes interfered.

For those problems, the family, starting in Octcber 2003,
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began seeing Dr. Jodi Brooks, a psychologist, and Carolina
Endert, a social worker, for counseling and support.

The child entered Grantswood Elementary, a public school
within the Jefferson County district, at the start of the
school year in 2003. The c¢hild was placed in a special-
education setting with a one-on-one aide and seemed to perform
well during the 2003-2004 school year. In therapy sessions,
the mother related that the school had reported that the child
was disruptive and defiant; however, the school generally was
responsive to the child's needs and the mother's expectations,
which the mother conveyed 1n a meeting with school
representatives. To supplement her special education, the
child had continued receiving speech and cccupational therapy,
until her goals were met. In late March 2004, the mother
obtained additional in-home services through the Family and
Community Services program at Glenwocd, Inc., a Birmingham
mental-health treatment center, tc help the family implement
structure for, and provide respite care to, the child. Endert
alsc advised the mether on parenting and disciplinary
technigues for the benefit of the child. In addition, the

parents addressed the child's health issues, consisting mainly
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of respiratory illnesses, earaches, and constipation, through
Dr. Dennis.

On April 16, 2004, the child wvisited Dr. Moran, an
adolescent and child psychiatrist. Dr. Moran recommended that
the child continue taking the medication melatonin to assist
her sleep and try taking the medication Metadate CD to improve
her focus, and Dr. Moran discussed the risks and benefits of
the medications Prozac and Risperdal to address the <child's
other problems of compulsiveness and perseveration. Although
the father felt the c¢hild had inherited his sensitivity to
medications, the parents 1implemented the medication regimen
suggested by Dr. Moran. The mother related on May 7, 2004,
that the school had reported that the child seemed to be doing
better since she had begun taking Prozac.

The c¢hild underwent adenoid and tube placement surgery on
May 20, 2004. Before the surgery, the mother took the child
to Dr. Dennis to assure that the <child's 1lungs were <clear
enough to withstand the procedure.

In June 2004, the parents started attending a
support/education group together, as well as attending

individual sessions, at the mental-health treatment center
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