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PER CURIAM. 

E l i z a b e t h P. Dodd, the e s t a t e of Thomas H. Dodd, J r . , and 

H o l l y and C a m e l l i a , LLC ( c o l l e c t i v e l y r e f e r r e d t o as "the 

Dodds"), appea l from a p a r t i a l summary judgment, which the 
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M o b i l e C i r c u i t C o u r t c e r t i f i e d as f i n a l p u r s u a n t t o Rule 

5 4 ( b ) , A l a . R. C i v . P., i n f a v o r of Semmes Development Co., 

LLC ("SDC"), and Tom Dodd N u r s e r y , I n c . , a/k/a Tom Dodd 

N u r s e r i e s ("the n u r s e r y " ) . We h o l d t h a t the t r i a l c o u r t e r r e d 

i n c e r t i f y i n g the p a r t i a l summary judgment as f i n a l p u r s u a n t 

t o Rule 5 4 ( b ) , and, t h e r e f o r e , we d i s m i s s the a p p e a l . 

The p e r t i n e n t f a c t s are as f o l l o w s . The n u r s e r y , 

p u r p o r t i n g t o have a f e e - s i m p l e ownership i n t e r e s t i n a 40-

f o o t by 9 0 - f o o t p a r c e l of l a n d i n S e c t i o n 22, Township 3 

South, Range 3 West i n M o b i l e County ("the easement p a r c e l " ) , 

had g r a n t e d an easement t o SDC a c r o s s t h a t p a r c e l . SDC 

t h e r e a f t e r o b t a i n e d the r i g h t t o a c q u i r e a p a r c e l of l a n d i n 

S e c t i o n 23, Township 3 South, Range 3 West i n M o b i l e County, 

which p a r c e l i s a d j a c e n t t o the easement p a r c e l , f o r 

development purposes ("the development p a r c e l " ) . S e c t i o n 22 i s 

west of S e c t i o n 23. A r o a d known as M i l l S t r e e t p u r p o r t e d l y 

runs between the easement p a r c e l and the d e velopmental p a r c e l . 

F o r r e f e r e n c e purposes o n l y , a map from the r e c o r d d e p i c t i n g 

where SDC and the n u r s e r y a s s e r t the easement p a r c e l , M i l l 

S t r e e t , and the development p a r c e l are i n r e l a t i o n t o each 

o t h e r i s a t t a c h e d t o t h i s o p i n i o n as an appendix. The r e c o r d 
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i n d i c a t e s t h a t SDC must be a b l e t o access the development 

p a r c e l by way of M i l l S t r e e t i n o r d e r t o develop or o t h e r w i s e 

use the development p a r c e l . A t some p o i n t w h i l e SDC was 

p r e p a r i n g t o purchase the development p a r c e l , E l i z a b e t h Dodd, 

Thomas Dodd, J r . , and H o l l y and C a m e l l i a , LLC, i n f o r m e d SDC 

t h a t they owned the p r o p e r t y t h a t i n c l u d e d the easement p a r c e l 

and M i l l S t r e e t and t h a t t h e y i n t e n d e d t o r e s t r i c t SDC's 

access t o the development p a r c e l by way of the easement p a r c e l 

and M i l l S t r e e t . 

On March 19, 2009, SDC and the n u r s e r y f i l e d a 

d e c l a r a t o r y - j u d g m e n t a c t i o n a g a i n s t E l i z a b e t h Dodd; Thomas H. 

Dodd, J r . ; H o l l y and C a m e l l i a , L L C ; and M o b i l e County s e e k i n g 

t o q u i e t t i t l e , r e l i e f under a t h e o r y of e j e c t m e n t , and 

i n j u n c t i v e r e l i e f . 1 A f t e r E l i z a b e t h Dodd, Thomas Dodd, J r . , 

and H o l l y and C a m e l l i a , LLC, were s e r v e d , Thomas Dodd, J r . , 

d i e d ; the c o u r t was p r o p e r l y n o t i f i e d of h i s death, and h i s 

e s t a t e was s u b s t i t u t e d as a p a r t y i n the a c t i o n . On June 3, 

2009, the Dodds answered the c o m p l a i n t and f i l e d a 

c o u n t e r c l a i m s e e k i n g , e s s e n t i a l l y , a judgment d e c l a r i n g t h a t 

the Dodds had an ownership i n t e r e s t i n the easement p a r c e l and 

1 M o b i l e County i s not a p a r t y t o t h i s a p p e a l . 
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M i l l S t r e e t . However, i n t h e i r answer, the Dodds s t a t e d t h a t 

t h e y made "no c l a i m as t o [ ' ] M i l l S t r e e t [ ' ] " ; r a t h e r , t h e y 

d e n i e d the e x i s t e n c e of M i l l S t r e e t as a p u b l i c way. In t h e i r 

c o u n t e r c l a i m , the Dodds a s s e r t e d t h a t , i n November 2000, t o 

f a c i l i t a t e the s a l e of the n u r s e r y , E l i z a b e t h Dodd and Thomas 

Dodd, J r . , had e n t e r e d i n t o a land-swap t r a n s a c t i o n w i t h the 

n u r s e r y . As a r e s u l t of a s u r v e y i n g e r r o r , the Dodds a s s e r t e d , 

the November 2000 deed from the n u r s e r y t o E l i z a b e t h Dodd and 

Thomas Dodd, J r . , had f a i l e d t o i n c l u d e the easement p a r c e l . 

S p e c i f i c a l l y , the Dodds a l l e g e d the f o l l o w i n g : 

" I n 2000, [the n u r s e r y ] was t o be s o l d . P l a s t i c 
houses, u t i l i z e d by the n u r s e r y , were l o c a t e d on 
p r o p e r t y owned by Thomas H. Dodd, J r . and E l i z a b e t h 
P. Dodd. A l a n d swap agreement was e n t e r e d i n t o 
between Thomas H. Dodd, J r . and E l i z a b e t h P. Dodd 
and the n u r s e r y . The u n d e r s t a n d i n g and agreement was 
t h a t Thomas H. Dodd, J r . and E l i z a b e t h P. Dodd would 
swap the l a n d on which the p l a s t i c houses were 
l o c a t e d i n exchange f o r a l l t h a t l a n d t o the [ e ] a s t 
of the homeplace of Thomas H. Dodd, J r . and 
E l i z a b e t h P. Dodd, which was the l a n d of [the 
n u r s e r y ' s ] b u s i n e s s o f f i c e , which ran t o the s e c t i o n 
l i n e between S e c t i o n 22 and S e c t i o n 23. In 2000, 
P o l y s u r v e y i n g was h i r e d by the n u r s e r y t o p r o v i d e 
d e s c r i p t i o n s of the l a n d s t o be swapped. 

"The P o l y s u r v e y i n g s u r v e y o r made an e r r o r by 
u t i l i z i n g a s t a r t i n g p o i n t 40' west of the s t a r t i n g 
p o i n t t h a t s h o u l d have been u t i l i z e d by e r r o n e o u s l y 
' c r e a t i n g ' a 40' r i g h t - o f - w a y and dem a r c a t i n g the 
e r r o n e o u s l y ' c r e a t e d ' 40' r i g h t - o f - w a y as ' M i l l 
S t r e e t . ' The ' M i l l S t r e e t ' e r r o r a l l o t t e d f o r 40' 
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f o r ' M i l l S t r e e t ' t o the west of the E a s t l i n e of 
S e c t i o n 22. When, i n f a c t , ' M i l l S t r e e t ' does not 
e x i s t , but i f i t d i d e x i s t , would o n l y e x i s t t o the 
e a s t of the West l i n e of S e c t i o n 23 and not west of 
the West l i n e of S e c t i o n 23." 

I n o t h e r words, the Dodds a s s e r t e d t h a t a su r v e y p r e p a r e d by 

an e n t i t y named P o l y s u r v e y i n g ("the P o l y s u r v e y i n g survey") had 

e r r o n e o u s l y c a r v e d out a 40 - f o o t p u b l i c way f o r M i l l S t r e e t 

l o c a t e d t o the west of the s e c t i o n l i n e s e p a r a t i n g s e c t i o n 22 

and s e c t i o n 23 and a v e r r e d t h a t the Dodds were the r i g h t f u l 

owners of t h a t 4 0 - f o o t s t r i p , which i n c l u d e s the easement 

p a r c e l . Based on those a l l e g e d f a c t s , the Dodds sought a 

c o u r t - o r d e r e d c o r r e c t i o n of the November 2000 deed, which had 

been based on the p u r p o r t e d l y erroneous P o l y s u r v e y i n g s u r v e y . 

B e f o r e the Dodds f i l e d t h e i r answer and c o u n t e r c l a i m , on 

May 22, 2009, SDC and the n u r s e r y f i l e d a motion f o r a p a r t i a l 

summary judgment ("the summary-judgment motion") on the i s s u e 

whether M i l l S t r e e t i s a p u b l i c way. I n September 2009, SDC 

and the n u r s e r y supplemented the summary-judgment motion w i t h 

a s u r v e y performed by an e n t i t y named Rowe S u r v e y i n g and 

E n g i n e e r i n g d a t e d J u l y 13, 2009 ("the f i r s t Rowe s u r v e y " ) . The 

f i r s t Rowe surv e y r e v e a l e d t h a t the s e c t i o n l i n e s e p a r a t i n g 

s e c t i o n 22 and s e c t i o n 23 formed the western boundary of M i l l 
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S t r e e t ; i n o t h e r words, the f i r s t Rowe su r v e y i n d i c a t e d t h a t 

M i l l S t r e e t i s i n s e c t i o n 23. A few days l a t e r , the Dodds 

f i l e d a motion t o c o n t i n u e the summary-judgment h e a r i n g . I n 

t h e i r motion, the Dodds a v e r r e d t h a t the M o b i l e County 

E n g i n e e r had been " r e v i e w i n g the [ f i r s t Rowe] s u r v e y " and 

"[had] not y e t reached an o p i n i o n as t o the c o r r e c t n e s s of 

t h a t s u r v e y . " The t r i a l c o u r t g r a n t e d a c o n t i n u a n c e and 

r e s c h e d u l e d t h a t h e a r i n g f o r October 30, 2009. 

On October 28, 2009, the Dodds and M o b i l e County moved 

f o r a c o u r t - o r d e r e d boundary s u r v e y of the p r o p e r t i e s a t i s s u e 

("the s u r v e y m o t i o n " ) , p u r s u a n t t o A l a . Code 1975, § 35-3-20 

and § 35-3-21. The Dodds and M o b i l e County f i l e d the su r v e y 

motion because, th e y a s s e r t e d , t h e r e i s a d i s c r e p a n c y between 

the P o l y s u r v e y i n g s u r v e y and the f i r s t Rowe su r v e y as t o the 

c o r r e c t l o c a t i o n of the s e c t i o n l i n e s e p a r a t i n g s e c t i o n 22 and 

s e c t i o n 23. The t r i a l c o u r t s c h e d u l e d a h e a r i n g on the surv e y 

motion f o r November 2, 2009. The summary-judgment h e a r i n g 

p r e v i o u s l y s c h e d u l e d f o r October 30, 2009, d i d not take p l a c e ; 

however, a t the h e a r i n g on November 2, 2009, the t r i a l c o u r t 

h e a r d arguments on bot h the summary-judgment motion and the 

sur v e y motion. On November 3, 2009, SDC and the n u r s e r y a g a i n 
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supplemented the summary-judgment motion w i t h a r e v i s e d s u r v e y 

of M i l l S t r e e t p r e p a r e d by Rowe ("the second Rowe s u r v e y " ) . 2 

On November 12, 2009, the t r i a l c o u r t e n t e r e d a p a r t i a l 

summary judgment i n f a v o r of SDC and the n u r s e r y , s t a t i n g t h a t 

" M i l l S t r e e t , as d e p i c t e d on [the second Rowe s u r v e y ] . . . , 

da t e d J u l y 13, 2009," c o r r e c t l y showed t h a t the western 

boundary of M i l l S t r e e t was l o c a t e d a t the west l i n e of 

s e c t i o n 23; the t r i a l c o u r t ' s o r d e r a l s o s t a t e d t h a t M i l l 

S t r e e t was a p u b l i c way. The t r i a l c o u r t c e r t i f i e d i t s o r d e r 

d a t e d November 12, 2009, as a f i n a l judgment, p u r s u a n t t o Rule 

5 4 ( b ) , A l a . R. C i v . P. On December 23, 2009, the Dodds 

appealed; t h a t a p p e a l was t r a n s f e r r e d t o t h i s c o u r t p u r s u a n t 

t o A l a . Code 1975, § 12-2-7(6). 

The t r i a l c o u r t ' s judgment p u r p o r t s t o be a f i n a l 

judgment as t o the l o c a t i o n of M i l l S t r e e t and as t o the 

s t a t u s of M i l l S t r e e t as a p u b l i c way. A l t h o u g h the t r i a l 

2The f i r s t Rowe su r v e y and the second Rowe surv e y are 
m a t e r i a l l y i d e n t i c a l . I n f a c t , the two surveys appear t o be 
c o p i e s of the same s u r v e y d a t e d J u l y 13, 2009. The o n l y 
d i f f e r e n c e between the sur v e y s i s t h a t the second Rowe su r v e y 
i n c l u d e s v e r y s m a l l , h a n d w r i t t e n notes i n the margin. Those 
notes have no b e a r i n g on the sur v e y ' s placement of M i l l S t r e e t 
e a s t of the west e r n b o r d e r of s e c t i o n 23 ( i . e . , w i t h i n s e c t i o n 
23). 
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c o u r t adopted the second Rowe s u r v e y ' s d e p i c t i o n of M i l l 

S t r e e t i n c o n c l u d i n g t h a t i t s wes t e r n boundary l i n e was 

l o c a t e d a t the west l i n e of s e c t i o n 23, t h a t c o u r t d i d not 

make a d e t e r m i n a t i o n as t o the c o r r e c t l o c a t i o n of the s e c t i o n 

l i n e between s e c t i o n 22 and s e c t i o n 23, on which the r i g h t s of 

the p a r t i e s as t o the easement p a r c e l depend and which s e c t i o n 

l i n e i s shown t o be l o c a t e d i n d i f f e r e n t p l a c e s on the Rowe 

surve y s and the P o l y s u r v e y i n g s u r v e y . S p e c i f i c a l l y , the t r i a l 

c o u r t d i d not r e s o l v e the c o n f l i c t between the P o l y s u r v e y i n g 

s u r v e y and the f i r s t and second Rowe s u r v e y s . We r e f r a i n from 

i n f e r r i n g t h a t the t r i a l c o u r t ' s c o n c l u s i o n t h a t the western 

boundary of M i l l S t r e e t i s l o c a t e d a t the west l i n e of s e c t i o n 

23 a l s o amounts t o a c o n c l u s i o n t h a t the second Rowe surv e y 

d e p i c t s the c o r r e c t l o c a t i o n of the s e c t i o n l i n e between 

s e c t i o n 22 and s e c t i o n 23, because t o do so would r e q u i r e us 

t o make a f a c t u a l d e t e r m i n a t i o n ; a d d i t i o n a l l y , the t r i a l c o u r t 

d i d not r e s o l v e the i s s u e of ownership as t o the easement 

p a r c e l . 

T h i s c o u r t i s t o " n o t i c e a j u r i s d i c t i o n a l d e f e c t ex mero  

motu." A l b r i g h t v. Poe, 52 So. 3d 545, 546 ( A l a . C i v . App. 

2010). Here, because s e p a r a t e a d j u d i c a t i o n of the c l a i m s 
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addr e s s e d i n the t r i a l c o u r t ' s p a r t i a l summary judgment and 

the r e m a i n i n g c l a i m s c o u l d l e a d t o i n c o n s i s t e n t r e s u l t s , we 

conclude t h a t the t r i a l c o u r t ' s p a r t i a l summary judgment was 

not r i p e f o r Rule 54(b) c e r t i f i c a t i o n and t h a t the t r i a l c o u r t 

thus e r r e d i n c e r t i f y i n g i t s judgment as f i n a l . See Hu r s t v. 

Cook, 981 So. 2d 1143, 1151 ( A l a . C i v . App. 2007). 

Rule 54(b) s t a t e s , i n p a r t , as f o l l o w s : 

"When more than one c l a i m f o r r e l i e f i s p r e s e n t e d i n 
an a c t i o n , whether as a c l a i m , c o u n t e r c l a i m , c r o s s -
c l a i m , or t h i r d - p a r t y c l a i m , or when m u l t i p l e 
p a r t i e s are i n v o l v e d , the c o u r t may d i r e c t the e n t r y 
of a f i n a l judgment as t o one or more but fewer than 
a l l of the c l a i m s or p a r t i e s o n l y upon an ex p r e s s 
d e t e r m i n a t i o n t h a t t h e r e i s no j u s t reason f o r d e l a y 
and upon an ex p r e s s d i r e c t i o n f o r the e n t r y of 
judgment." 

In H u r s t , t h i s c o u r t s t a t e d : 

" ' I n Moss v. W i l l i a m s , 747 So. 2d 905, 
907 ( A l a . C i v . App. 1999), t h i s c o u r t 
s t a t e d : 

"'"Not e v e r y o r d e r has the 
r e q u i s i t e element of f i n a l i t y 
t h a t can t r i g g e r the o p e r a t i o n of 
Rule 5 4 ( b ) , A l a . R. C i v . P. James  
v. Alabama C o a l i t i o n f o r E q u i t y ,  
I n c . , 713 So. 2d 937 ( A l a . 1997). 
'Rule 54(b) c e r t i f i c a t i o n s h o u l d 
be made o n l y i n e x c e p t i o n a l cases 
and s h o u l d not be e n t e r e d 
r o u t i n e l y . ' P a r r i s h v. B l a z e r  
F i n a n c i a l S e r v i c e s , I n c . , 682 So. 
2d 1383 ( A l a . C i v . App. 1996)." 
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' F u r t h e r , " ' [ a ] p p e l l a t e r e v i e w i n a 
p i e c e m e a l f a s h i o n i s not f a v o r e d , and t r i a l 
c o u r t s s h o u l d c e r t i f y a judgment as f i n a l , 
p u r s u a n t t o Rule 5 4 ( b ) , o n l y i n a case  
where the f a i l u r e t o do so might have a  
h a r s h e f f e c t . ' " P o i n t C l e a r L a n d i n g Ass'n,  
I n c . v. P o i n t C l e a r Landing, I n c . , 864 So. 
2d 369, 371 ( A l a . C i v . App. 2003) ( q u o t i n g 
Harper S a l e s Co. v. Brown, Stagner,  
R i c h a r d s o n , I n c . , 742 So. 2d 190, 192 ( A l a . 
C i v . App. 1999 ) ) . ' 

" F i r s t Southern Bank v. O'Brien, 931 So. 2d 50, 
52-53 ( A l a . C i v . App. 2005). 

"Our supreme c o u r t has f u r t h e r e x p l a i n e d t h a t i n 
cases i n which an a d j u d i c a t e d c l a i m and an 
u n a d j u d i c a t e d c o u n t e r c l a i m are ' c l o s e l y i n t e r t w i n e d 
t h a t s e p a r a t e a d j u d i c a t i o n would pose an 
unre a s o n a b l e r i s k of i n c o n s i s t e n t r e s u l t s , ' Rule 
54(b) c e r t i f i c a t i o n i s i n a p p r o p r i a t e . Branch v.  
So u t h T r u s t Bank of Dothan, N.A., 514 So. 2d 1373, 
1374 ( A l a . 1987). In Branch, the t r i a l c o u r t 
c e r t i f i e d a summary judgment on a c l a i m a l l e g i n g 
t h a t an o b l i g o r had d e f a u l t e d on a p r o m i s s o r y note 
as a f i n a l judgment p u r s u a n t t o Rule 5 4 ( b ) ; the 
o b l i g o r ' s f r a u d c o u n t e r c l a i m r e l a t i n g t o the conduct 
of the l o a n o f f i c e r i n s e c u r i n g h i s s i g n a t u r e on the 
note remained pending i n the t r i a l c o u r t . Branch, 
514 So. 2d a t 1373. The supreme c o u r t noted: 

"'Rule 54(b) i s p r o p e r l y a p p l i e d i n a 
s i t u a t i o n where the c l a i m and the 
c o u n t e r c l a i m p r e s e n t more than one c l a i m 
f o r r e l i e f , e i t h e r of which c o u l d have been 
s e p a r a t e l y e n f o r c e d . Cates v. Bush, 293 
A l a . 535, 307 So. 2d 6 (1975). Under 
" a p p r o p r i a t e f a c t s , " a p a r t i a l summary 
judgment on an o r i g i n a l c l a i m may be 
f i n a l l y a d j u d i c a t e d p u r s u a n t t o Rule 5 4 ( b ) , 
l e a v i n g a c o u n t e r c l a i m u n d e c i d e d so t h a t 
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the p a r t i e s can f u r t h e r l i t i g a t e the i s s u e s 
p r e s e n t e d by the c o u n t e r c l a i m . ' 

" I d . a t 1374." 

981 So. 2d a t 1148-49. F u r t h e r , i n H u r s t , we e x p l a i n e d t h a t "a 

judgment d i s p o s i n g of c o u n t e r c l a i m s t h a t are i n the n a t u r e of 

d efenses t o an u n r e s o l v e d o r i g i n a l c l a i m s h o u l d not be 

c e r t i f i e d p u r s u a n t t o Rule 5 4 ( b ) . " 981 So. 2d a t 1151. 

In response t o SDC and the n u r s e r y ' s q u i e t - t i t l e c l a i m 

a g a i n s t the Dodds as t o the easement p a r c e l , the Dodds' 

c o u n t e r c l a i m a s s e r t e d t h a t the November 2000 deed was due t o 

be amended because i t had been w r i t t e n p u r s u a n t t o the 

P o l y s u r v e y i n g s u r v e y (which survey, the Dodds a s s e r t e d , 

i n c o r r e c t l y d e s c r i b e d the l o c a t i o n of the easement p a r c e l 

because i t had i n c o r r e c t l y d e p i c t e d a 4 0 - f o o t wide p a r c e l and 

had l a b e l e d t h a t p a r c e l " M i l l S t r e e t " ) . I f the t r i a l c o u r t 

were t o r u l e t h a t the P o l y s u r v e y i n g s u r v e y d e p i c t s the c o r r e c t 

l o c a t i o n of the s e c t i o n l i n e between s e c t i o n 22 and s e c t i o n 

23, such a r u l i n g would be i n c o n s i s t e n t w i t h i t s p a r t i a l 

summary judgment as t o the c o r r e c t l o c a t i o n of M i l l S t r e e t , 

because the t r i a l c o u r t ' s p a r t i a l summary judgment i s based on 

the second Rowe surv e y , which d e p i c t s the l o c a t i o n of the 

s e c t i o n l i n e between s e c t i o n 22 and s e c t i o n 23 d i f f e r e n t l y 
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than the P o l y s u r v e y i n g s u r v e y . Moreover, t h i s case does not 

p r e s e n t " e x c e p t i o n a l " c i r c u m s t a n c e s w a r r a n t i n g 54(b) 

c e r t i f i c a t i o n . See H u r s t , 981 So. 2d a t 1148-49. We t h e r e f o r e 

h o l d t h a t the t r i a l c o u r t e r r e d i n c e r t i f y i n g i t s p a r t i a l 

summary judgment as f i n a l p u r s u a n t t o Rule 5 4 ( b ) , and we 

d i s m i s s the a p p e a l . 

APPEAL DISMISSED. 

Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur. 

Thomas, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

12 



2090308 

13 



2090308 

14 


