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MOORE, Judge. 

Howard Ross appeals from a summary judgment e n t e r e d by 

the Madison C i r c u i t C ourt ("the t r i a l c o u r t " ) i n f a v o r of 

Deutsche Bank N a t i o n a l T r u s t Company, as t r u s t e e under the 



2090311 

P o o l i n g and S e r v i c e s Agreement S e r i e s INABS 2006-B ("the 

Bank"). We r e v e r s e . 

F a c t s and P r o c e d u r a l H i s t o r y 

I t i s u n d i s p u t e d t h a t the Bank purchased c e r t a i n p r o p e r t y 

l o c a t e d i n Madison County ("the p r o p e r t y " ) a t a f o r e c l o s u r e 

s a l e on August 24, 2006, and t h a t Ross s u b s e q u e n t l y purchased 

the p r o p e r t y on May 11, 2007, a t a Madison County t a x s a l e . 

The i s s u e on a p p e a l i s whether the Bank p r o p e r l y redeemed the 

p r o p e r t y from Ross a f t e r the t a x s a l e , p u r s u a n t t o A l a . Code 

1975, § 40-10-122. 1 

1 A t a l l times p e r t i n e n t t o t h i s a c t i o n , A l a . Code 1975, 
§ 40-10-122, p r o v i d e d , i n p e r t i n e n t p a r t : 

"(a) In o r d e r t o o b t a i n the redemption of l a n d 
from t a x s a l e s where the same has been s o l d t o one 
o t h e r than the s t a t e , the p a r t y d e s i r i n g t o make 
such redemption s h a l l d e p o s i t w i t h the judge of 
p r o b a t e of the county i n which the l a n d i s s i t u a t e d 
the amount of money f o r which the l a n d s were s o l d , 
w i t h i n t e r e s t p a y a b l e a t the r a t e of 12 p e r c e n t per 
annum from date of s a l e , and, on the p o r t i o n o f any 
excess b i d t h a t i s l e s s than or e q u a l t o 15 p e r c e n t 
of the market v a l u e as e s t a b l i s h e d by the county 
b o a r d of e q u a l i z a t i o n , t o g e t h e r w i t h the amount of 
a l l t a x e s which have been p a i d by the p u r c h a s e r , 
which f a c t s h a l l be a s c e r t a i n e d by c o n s u l t i n g the 
r e c o r d s i n the o f f i c e o f the t a x c o l l e c t o r , or o t h e r 
t a x c o l l e c t i n g o f f i c i a l , w i t h i n t e r e s t on s a i d 
payment at 12 p e r c e n t per annum. I f any t a x e s on 
s a i d l a n d have been a s s e s s e d t o the p u r c h a s e r and 
have not been p a i d , and i f s a i d t a x e s are due which 
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may be a s c e r t a i n e d by c o n s u l t i n g the t a x c o l l e c t o r 
or o t h e r t a x c o l l e c t i n g o f f i c i a l o f the county, the 
p r o b a t e judge s h a l l a l s o r e q u i r e the p a r t y d e s i r i n g 
t o redeem s a i d l a n d t o pay the t a x c o l l e c t o r or 
o t h e r t a x c o l l e c t i n g o f f i c i a l the t a x e s due on s a i d 
l a n d s which have not been p a i d by the p u r c h a s e r 
b e f o r e he or she i s e n t i t l e d t o redeem the same. In 
a l l redemptions of l a n d from t a x s a l e s , the p a r t y 
s e c u r i n g the redemption s h a l l pay a l l c o s t s and fees 
as h e r e i n p r o v i d e d f o r due t o o f f i c e r s and a fee o f 
$.50 t o the judge of p r o b a t e f o r h i s or her s e r v i c e s 
i n the m a t ter of redemption. T h i s a p p l i c a t i o n and 
payment may be e x e c u t e d by an o n - l i n e t r a n s a c t i o n 
v i a the I n t e r n e t or o t h e r o n - l i n e p r o v i s i o n . 

"  

(c) W i t h r e s p e c t t o p r o p e r t y which c o n t a i n s a 
r e s i d e n t i a l s t r u c t u r e a t the time of the s a l e 
r e g a r d l e s s of i t s l o c a t i o n , the proposed 
redemptioner must pay t o the p u r c h a s e r or h i s or her 
t r a n s f e r e e , i n a d d i t i o n t o any o t h e r r e q u i r e m e n t s 
s e t f o r t h i n t h i s s e c t i o n , the amounts s e t f o r t h 
b e l o w : 

"(1) A l l i n s u r a n c e premiums p a i d or 
owed by the p u r c h a s e r f o r c a s u a l t y l o s s 
coverage on the r e s i d e n t i a l s t r u c t u r e w i t h 
i n t e r e s t on the payments at 12 p e r c e n t per 
annum. 

"(2) The v a l u e o f a l l p r e s e r v a t i o n 
improvements made on the p r o p e r t y 
d e t ermined i n accordance w i t h t h i s s e c t i o n 
w i t h i n t e r e s t on the v a l u e at 12 p e r c e n t 
per annum. 

"(d) As used h e r e i n , 'permanent improvements' 
s h a l l i n c l u d e , but not be l i m i t e d t o , a l l r e p a i r s , 
improvements, and equipment a t t a c h e d t o the p r o p e r t y 
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as f i x t u r e s . As used h e r e i n , ' p r e s e r v a t i o n 
improvements' s h a l l mean improvements made t o 
p r e s e r v e the p r o p e r t y by p r o p e r l y k e e p i n g i t i n 
r e p a i r f o r i t s p r o p e r and r e a s o n a b l e use, h a v i n g due 
r e g a r d f o r the k i n d and c h a r a c t e r o f the p r o p e r t y a t 
the time o f s a l e . The proposed redemptioner s h a l l 
make w r i t t e n demand upon the p u r c h a s e r o f a 
statement of the v a l u e o f a l l permanent or 
p r e s e r v a t i o n improvements as a p p l i c a b l e made on the 
p r o p e r t y s i n c e the t a x s a l e . In response t o w r i t t e n 
demand made p u r s u a n t t o t h i s s u b s e c t i o n , w i t h i n 10 
days from the r e c e i p t o f such demand, the p u r c h a s e r 
s h a l l f u r n i s h the proposed redemptioner w i t h the 
amount c l a i m e d as the v a l u e o f such permanent or 
p r e s e r v a t i o n improvements as a p p l i c a b l e ; and w i t h i n 
10 days a f t e r r e c e i p t o f such response, the proposed 
redemptioner e i t h e r s h a l l a ccept the v a l u e so s t a t e d 
by the p u r c h a s e r o r , d i s a g r e e i n g t h e r e w i t h , s h a l l 
a p p o i n t a r e f e r e e t o a s c e r t a i n the v a l u e of such 
permanent o r p r e s e r v a t i o n improvements as 
a p p l i c a b l e . The proposed redemptioner s h a l l i n 
w r i t i n g ( i ) n o t i f y the p u r c h a s e r of h i s or her 
disagreement as t o the v a l u e ; and ( i i ) i n f o r m the 
p u r c h a s e r o f the name o f the r e f e r e e a p p o i n t e d by 
him or her. W i t h i n 10 days a f t e r the r e c e i p t of such 
n o t i c e , the p u r c h a s e r s h a l l a p p o i n t a r e f e r e e t o 
a s c e r t a i n the v a l u e o f the permanent or p r e s e r v a t i o n 
improvements as a p p l i c a b l e and a d v i s e the proposed 
redemptioner of the name of the a p p o i n t e e . W i t h i n 10 
days a f t e r the p u r c h a s e r has a p p o i n t e d h i s or her 
r e f e r e e , the two r e f e r e e s s h a l l meet and c o n f e r upon 
the award t o be made by them. I f the y cannot agree, 
the r e f e r e e s s h a l l a t once a p p o i n t an umpire, and 
the award by a m a j o r i t y o f such body s h a l l be made 
w i t h i n 10 days a f t e r the appointment of the umpire 
and s h a l l be f i n a l between the p a r t i e s . " 

S e c t i o n 40-10-122 was amended e f f e c t i v e September 1, 2009; 
however, the changes t o the s t a t u t e are not p e r t i n e n t t o the 
i s s u e s i n t h i s a p p e a l . 
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On September 24, 2007, the Bank f i l e d a c o m p l a i n t 

r e q u e s t i n g t h a t the t r i a l c o u r t (1) d e c l a r e t h a t the Bank 

owned the p r o p e r t y , (2) i s s u e a w r i t o f p o s s e s s i o n f o r the 

p r o p e r t y i n f a v o r o f the Bank, and (3) d e c l a r e t h a t Ross was 

e x e r c i s i n g u n l a w f u l p o s s e s s i o n of the p r o p e r t y . Ross answered 

the c o m p l a i n t on October 24, 2007. On November 20, 2007, the 

Bank f i l e d a motion f o r a summary judgment, a l o n g w i t h a 

b r i e f ; an a f f i d a v i t of Cary B. S t e r n b e r g , a v i c e p r e s i d e n t of 

the Bank; and o t h e r e v i d e n t i a r y m a t e r i a l s i n s u p p o r t of i t s 

motion. In S t e r n b e r g ' s a f f i d a v i t , he s t a t e d t h a t the Bank had 

redeemed the p r o p e r t y . Ross s u b s e q u e n t l y f i l e d a response t o 

the summary-judgment motion, a l o n g w i t h an a f f i d a v i t i n which 

he s t a t e d t h a t the p r o p e r t y had not been redeemed p u r s u a n t t o 

§ 40-10-122 and t h a t he had not r e c e i v e d any n o t i c e r e g a r d i n g 

the p r o p e r t y . 

The Bank then f i l e d a r e p l y t o Ross's response, a l o n g 

w i t h e v i d e n t i a r y m a t e r i a l s i n s u p p o r t t h e r e o f . S p e c i f i c a l l y , 

the Bank a t t a c h e d t o i t s r e p l y an a f f i d a v i t o f Jane Dismuke, 

the c h i e f a c c o u n t a n t f o r the Madison County Probate C o u r t . In 

her a f f i d a v i t , Dismuke s t a t e d t h a t the Bank had redeemed the 

p r o p e r t y on J u l y 27, 2007, and t h a t she had forwarded the 
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n o t i c e o f redemption t o Ross. The Bank a l s o a t t a c h e d the 

c e r t i f i c a t e o f redemption i s s u e d by the p r o b a t e c o u r t and an 

a f f i d a v i t o f P a t r i c k Tuten, l o c a l c o u n s e l f o r the Bank, i n 

which Tuten s t a t e d t h a t he had, on October 23, 2007, 

p e r s o n a l l y d e l i v e r e d a l e t t e r t o Ross t h a t s t a t e d : " P l e a s e 

f o r w a r d your demands f o r the redemption o f [ t h e ] p r o p e r t y a t 

your e a r l i e s t p o s s i b l e convenience, b e i n g sure t o i n c l u d e an 

i t e m i z e d statement o f the f e e s you are r e q u e s t i n g . " 

Ross f i l e d an answer t o the Bank's r e p l y and an a f f i d a v i t 

i n s u p p o r t t h e r e o f . In h i s a f f i d a v i t , Ross s t a t e d t h a t he had 

r e c e i v e d the c e r t i f i c a t e o f redemption, t h a t he had r e c e i v e d 

the l e t t e r from Tuten, t h a t he had p l a c e d a l i s t o f 

improvements and i n s u r a n c e premiums f o r the p r o p e r t y i n the 

Madison County courthouse m a i l b o x o f P a t r i c k Tuten, and t h a t 

he had not r e c e i v e d payment f o r the amounts he had expended on 

improvements and i n s u r a n c e premiums f o r the p r o p e r t y . 

A f t e r s e v e r a l a d d i t i o n a l p r o c e e d i n g s not r e l e v a n t t o the 

d i s p o s i t i o n o f t h i s a p p e a l , the t r i a l c o u r t e n t e r e d a summary 

judgment i n f a v o r o f the Bank on J u l y 20, 2009, s t a t i n g , i n 

p e r t i n e n t p a r t : 
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"A. The C o u r t f i n d s t h e r e are no genuine i s s u e s 
o f m a t e r i a l f a c t , and [ t h e Bank] i s e n t i t l e d t o 
judgment as a m a t t e r of law. 

"B. On J u l y 27, 2007, [the Bank] p r o p e r l y 
redeemed the p r o p e r t y ... from a t a x s a l e t o ... 
Ross, p u r s u a n t t o A l a . Code [1975,] § 40-10-122. 
[The Bank] has p r o v i d e d e v i d e n c e t h a t i t made 
w r i t t e n demand on ... Ross on October 23, 2007[,] 
r e q u e s t i n g improvement f i g u r e s p u r s u a n t t o A l a . Code 
[1975,] § 40-10-122(d), and t h a t no response was 
r e c e i v e d from Ross w i t h i n the 10 days of r e c e i p t of 
the demand f o r same, a time l i m i t a t i o n imposed by 
A l a . Code [1975,] § 40-10-122(d). ... 

"  

" D. [The Bank] ... owns a l l r i g h t s , t i t l e and 
i n t e r e s t i n and t o the p r o p e r t y 

II 

"E. [The Bank] ... i s e n t i t l e d t o a W r i t of 
P o s s e s s i o n / E x e c u t i o n g r a n t i n g [ i t ] p o s s e s s i o n of the 
p r o p e r t y and the C i r c u i t C l e r k s h a l l i s s u e the s a i d 
W r i t of P o s s e s s i o n / E x e c u t i o n i m m e d i a t e l y . " 

Ross f i l e d a motion t o v a c a t e the summary judgment on August 

18, 2009; t h a t motion was d e n i e d by o p e r a t i o n of law on 

November 16, 2009. Rule 59.1, A l a . R. C i v . P. Ross t i m e l y 

a p p ealed t o t h i s c o u r t on December 23, 2009. T h i s c o u r t 

s u b s e q u e n t l y t r a n s f e r r e d the case t o the Alabama Supreme C o u r t 

f o r l a c k of a p p e l l a t e j u r i s d i c t i o n ; t h a t c o u r t then 

t r a n s f e r r e d the case back t o t h i s c o u r t , p u r s u a n t t o A l a . Code 

1975, § 12-2-7. 
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S t a n d a r d of Review 

"A p a r t y i s e n t i t l e d t o a summary judgment when no 
genuine i s s u e of m a t e r i a l f a c t e x i s t s and the moving 
p a r t y i s e n t i t l e d t o judgment as a matter of law. 
Rule 5 6 ( c ) , A l a . R. C i v . P. 'Our s t a n d a r d of r e v i e w 
i n cases i n v o l v i n g summary judgments i s de novo.' 
Lee v. B u r d e t t e , 715 So. 2d 804, 806 ( A l a . C i v . App. 
1998). 'In r e v i e w i n g the d i s p o s i t i o n of a motion f o r 
[a] summary judgment, we u t i l i z e the same s t a n d a r d 
as t h a t of the t r i a l c o u r t i n d e t e r m i n i n g whether 
the e v i d e n c e b e f o r e the c o u r t made out a genuine 
i s s u e of m a t e r i a l f a c t ' and whether the movant ' i s 
e n t i t l e d t o a judgment as a m a t t e r of law.' Bussey  
v. John Deere Co., 531 So. 2d 860, 862 ( A l a . 1988); 
Rule 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. ' [ I ] f the moving 
p a r t y makes a prima f a c i e showing t h a t no genuine 
i s s u e of m a t e r i a l f a c t e x i s t s , then the burden ... 
s h i f t s t o the non-movant; ... the non-movant must 
show " s u b s t a n t i a l e v i d e n c e " i n s u p p o r t of h i s 
p o s i t i o n . ' Bass v. S o u t h T r u s t Bank, 538 So. 2d 794, 
798 ( A l a . 1989) . Evidence i s ' s u b s t a n t i a l ' i f i t i s 
'of such weight and q u a l i t y t h a t f a i r - m i n d e d persons 
i n the e x e r c i s e of i m p a r t i a l judgment can r e a s o n a b l y 
i n f e r the e x i s t e n c e of the f a c t sought t o be 
proved.' West v. Founders L i f e Assurance Co., 547 
So. 2d 870, 871 ( A l a . 1989). Our r e v i e w i s f u r t h e r 
s u b j e c t t o the caveat t h a t t h i s c o u r t must r e v i e w 
the r e c o r d i n a l i g h t t h a t i s most f a v o r a b l e t o the 
nonmovant and must r e s o l v e a l l r e a s o n a b l e doubts 
a g a i n s t the movant. Hanners v. B a l f o u r G u t h r i e ,  
I n c . , 564 So. 2d 412, 413 ( A l a . 1990)." 

P r i n c e v. Wal-Mart S t o r e s , I n c . , 804 So. 2d 1102, 1103-04 

( A l a . C i v . App. 2001). 
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D i s c u s s i o n 

I . 

On a p p e a l , Ross f i r s t argues t h a t h i s a f f i d a v i t , i n which 

he s t a t e s t h a t he p l a c e d a l i s t of improvements and i n s u r a n c e 

premiums f o r the p r o p e r t y i n the Madison County courthouse 

m a i l b o x of P a t r i c k Tuten c o n s t i t u t e d s u b s t a n t i a l e v i d e n c e 

i n d i c a t i n g t h a t he responded t o the Bank's demand f o r 

improvement f i g u r e s , p u r s u a n t t o A l a . Code 1975, § 40-10-

122(d). We note, however, t h a t § 40-10-122(d) r e q u i r e s t h a t 

the t a x - s a l e p u r c h a s e r respond t o a demand f o r improvement 

f i g u r e s w i t h i n 10 days from the r e c e i p t of t h a t demand. See 

A l a . Code 1975, 40-10-122(d) ("In response t o w r i t t e n demand 

made p u r s u a n t t o t h i s s u b s e c t i o n , w i t h i n 10 days from the 

r e c e i p t of such demand, the p u r c h a s e r s h a l l f u r n i s h the 

proposed redemptioner w i t h the amount c l a i m e d as the v a l u e of 

such permanent or p r e s e r v a t i o n improvements as 

a p p l i c a b l e " ) . In the p r e s e n t case, a l t h o u g h Ross d i d 

p r e s e n t e v i d e n c e i n d i c a t i n g t h a t he had responded t o the 

demand f o r improvement f i g u r e s , he f a i l e d t o p r e s e n t any 

ev i d e n c e i n d i c a t i n g t h a t h i s response was e f f e c t e d w i t h i n the 

r e q u i s i t e 10 days a f t e r r e c e i p t of the demand. Thus, we 
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conclude t h a t Ross f a i l e d t o p r e s e n t s u b s t a n t i a l e v i d e n c e 

i n d i c a t i n g t h a t he had co m p l i e d w i t h the procedure s e t f o r t h 

i n § 40-10-122(d). 

I I . 

Ross next argues t h a t , because § 40-10-122 does not 

s p e c i f i c a l l y p r o v i d e f o r f o r f e i t u r e of compensation f o r 

improvements due t o f a i l u r e t o respond t o a r e q u e s t f o r 

improvement f i g u r e s , the t r i a l c o u r t e r r e d i n e n t e r i n g the 

summary judgment i n f a v o r of the Bank. We note, however, t h a t 

Ross f a i l e d t o make t h i s argument t o the t r i a l c o u r t . Thus, 

we cannot address t h i s argument. See S h i v e r v. B u t l e r County  

Bd. of Educ., 797 So. 2d 1086, 1088 ( A l a . C i v . App. 2000) 

(" G e n e r a l l y , a r e v i e w i n g c o u r t cannot c o n s i d e r arguments made 

f o r the f i r s t time on a p p e a l . " ) . Even so, we note t h a t , 

a l t h o u g h § 40-10-122(d) does not s p e c i f i c a l l y p r o v i d e t h a t a 

f a i l u r e t o t i m e l y respond r e s u l t s i n a f o r f e i t u r e of the r i g h t 

t o payment f o r improvements, the mandatory n a t u r e of the 

procedure s e t f o r t h i n t h a t s u b s e c t i o n i m p l i e s the same. 

I I I . 

Ross's f i n a l argument i s t h a t the payment of i n s u r a n c e 

premiums by a redemptioner i s r e q u i r e d r e g a r d l e s s of whether 
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the t a x - s a l e p u r c h a s e r responded t o a demand f o r improvement 

f i g u r e s . Ross notes t h a t § 40-10-122 makes no p r o v i s i o n f o r 

a r e q u e s t f o r i n s u r a n c e f i g u r e s or a response t h e r e t o . We 

agree. S e c t i o n 40-10-122(c) p r o v i d e s t h a t i f the p r o p e r t y a t 

i s s u e " c o n t a i n s a r e s i d e n t i a l s t r u c t u r e a t the time of the 

s a l e r e g a r d l e s s of i t s l o c a t i o n , the proposed redemptioner 

must pay t o the p u r c h a s e r or h i s or her t r a n s f e r e e ... [ a ] l l 

i n s u r a n c e premiums p a i d or owed by the p u r c h a s e r f o r c a s u a l t y 

l o s s coverage on the r e s i d e n t i a l s t r u c t u r e w i t h i n t e r e s t on 

the payments a t 12 p e r c e n t per annum."2 S e c t i o n 40-10-122, 

however, makes no p r o v i s i o n f o r a proposed redemptioner t o 

demand the amount of i n s u r a n c e premiums p a i d or f o r the t a x -

s a l e p u r c h a s e r t o respond t o t h a t demand. Thus, Ross had no 

s t a t u t o r y duty under § 40-10-122 t o respond t o the demand by 

p r o v i d i n g the amount of i n s u r a n c e premiums Ross had p a i d , 

whereas the Bank d i d have the s t a t u t o r y duty t o reimburse Ross 

f o r the amount of i n s u r a n c e premiums t h a t had been p a i d . As 

2The Bank does not d i s p u t e t h a t the p r o p e r t y " c o n t a i n [ e d ] 
a r e s i d e n t i a l s t r u c t u r e at the time of the s a l e , " so as t o 
make § 40-10-122(c) i n a p p l i c a b l e . I n s t e a d , based on the f a c t 
t h a t Ross had l e a s e d the p r o p e r t y t o t e n a n t s who r e s i d e d on 
the p r o p e r t y , i t appears u n d i s p u t e d t h a t § 40-10-122(c) i s 
a p p l i c a b l e t o the p r o p e r t y . 

11 



2090311 

Ross p o i n t s out, the Bank f a i l e d t o p r o v i d e any e v i d e n c e 

i n d i c a t i n g t h a t i t had met t h i s r e q u i r e m e n t . A c c o r d i n g l y , we 

conclude t h a t the t r i a l c o u r t e r r e d i n e n t e r i n g a summary 

judgment i n the Bank's f a v o r . 

C o n c l u s i o n 

Based on the f o r e g o i n g , we r e v e r s e the t r i a l c o u r t ' s 

summary judgment, and we remand t h i s cause f o r f u r t h e r 

p r o c e e d i n g s . 

REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 
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