
REL: 12/17/2010 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 

OCTOBER TERM, 2010-2011 

2090318 

Ray E. Maxwell and Dana Maxwell 

v. 

Jerry S. Boyd and Nicole Boyd 
Appeal from Etowah C i r c u i t Court 

(CV-09-900078) 

PITTMAN, Judge. 

T h i s a p p e a l , t r a n s f e r r e d t o t h i s c o u r t p u r s u a n t t o A l a . 

Code 1975, § 12-2-7(6), concerns the e n f o r c e a b i l i t y of a 
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In F e b r u a r y 2005, Ray E. Maxwell and Dana Maxwell, the 

owners of a r e s i d e n t i a l l o t i n the Etowah County s u b d i v i s i o n 

known as "The H i g h l a n d s , " f i l e d a c i v i l a c t i o n i n the Etowah 

C i r c u i t C ourt naming as defendants the occupants of an 

a d j a c e n t l o t , J e r r y S. (Steve) Boyd and N i c o l e Boyd. 1 The 

Maxwells sought i n j u n c t i v e r e l i e f p r o h i b i t i n g the Boyds from 

u n d e r t a k i n g c o n s t r u c t i o n o f , or c o m p e l l i n g removal o f , a 

garage t h a t , the Maxwells contended, would v i o l a t e r e s t r i c t i v e 

covenants f i l e d of r e c o r d w i t h the Etowah County p r o b a t e 

o f f i c e ; s p e c i f i c a l l y , the c o m p l a i n t a l l e g e d t h a t the proposed 

s t r u c t u r e would v i o l a t e a covenant b a r r i n g b u i l d i n g s " n e a r e r 

than 15 f e e t t o an i n t e r i o r l o t l i n e . " The Boyds f i l e d an 

answer i n which they a d m i t t e d the e x i s t e n c e of covenants 

r e s t r i c t i n g t h e i r use of t h e i r l o t , but th e y a v e r r e d t h a t the 

r e s t r i c t i o n s were " n o t e n f o r c e a b l e . " A f t e r an ore tenus 

p r o c e e d i n g , the t r i a l c o u r t e n t e r e d a judgment on October 7, 

2009, g r a n t i n g the r e l i e f r e q u e s t e d by the Maxwells, but i t 

v a c a t e d t h a t judgment on October 8, 2009, s t a t i n g t h a t t h a t 

judgment had been e n t e r e d i n e r r o r . On October 23, 2009, the 

1 A l t h o u g h the second defendant l i s t e d i n the c o m p l a i n t was 
i d e n t i f i e d i n the c o m p l a i n t as " S t e p h a n i e N i c o l e D i c k s o n , " we 
have i d e n t i f i e d her u s i n g the name t h a t she gave a t t r i a l . 
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t r i a l c o u r t e n t e r e d a judgment d e n y i n g the r e l i e f r e q u e s t e d by 

the M a x w ells, c o n c l u d i n g t h a t enforcement of the r e s t r i c t i v e 

covenants would be " u n j u s t and i n e q u i t a b l e " based upon " t h e 

i n c o n s i s t e n c i e s between the p r a c t i c e s i n the s u b d i v i s i o n and 

the r e q u i r e m e n t s of the r e s t r i c t i o n s [ , ] ... b u i l d i n g p r a c t i c e s 

w i t h i n the neighborhood d i r e c t l y a c r o s s t he s t r e e t from the 

Boyd and Maxwell p r o p e r t y , and the l a c k of e v i d e n c e of 

s i g n i f i c a n t economic impact upon the Maxwell p r o p e r t y . " The 

Maxwells a p p e a l f o l l o w i n g the d e n i a l of t h e i r postjudgment 

motion t o a l t e r , amend, or v a c a t e the judgment. 2 

When ore tenus e v i d e n c e i s p r e s e n t e d t o the t r i a l c o u r t , 

a presumption of c o r r e c t n e s s e x i s t s as t o the t r i a l c o u r t ' s 

f i n d i n g s on i s s u e s of f a c t , and a judgment based on such 

f i n d i n g s of f a c t w i l l not be d i s t u r b e d u n l e s s i t i s c l e a r l y 

e r r oneous, w i t h o u t s u p p o r t i n g e v i d e n c e , m a n i f e s t l y u n j u s t , or 

a g a i n s t the g r e a t weight of the e v i d e n c e . E.g., Traweek v. 

L i n c o l n , 984 So. 2d 439, 442 ( A l a . C i v . App. 2007). That 

s a i d , a presumption of c o r r e c t n e s s i s not i n d u l g e d when the 

2 A l t h o u g h our r e v e r s a l of the judgment o b v i a t e s any need 
t o c o n s i d e r the p r e j u d i c i a l e f f e c t of the e r r o r , we note t h a t 
the Maxwells r e q u e s t e d a h e a r i n g on t h e i r postjudgment motion, 
but t h e i r motion was e r r o n e o u s l y d e n i e d by the t r i a l c o u r t 
w i t h o u t a h e a r i n g . See Rule 5 9 ( g ) , A l a . R. C i v . P. 
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t r i a l c o u r t i m p r o p e r l y a p p l i e s the law t o the f a c t s , nor when 

the p e r t i n e n t q u e s t i o n i n v o l v e s t he a p p l i c a t i o n of law t o 

e s s e n t i a l l y u n d i s p u t e d f a c t s . I d . a t 442-43. 

The r e c o r d r e v e a l s t h a t i n December 1994 Nancy C. Becke r , 

who owned the p r o p e r t y upon which "The H i g h l a n d s " was t o be 

developed, f i l e d of r e c o r d i n the Etowah County p r o b a t e o f f i c e 

a four-page document i n d i c a t i n g t h a t she " i n t e n d [ e d ] t o s e l l 

the p r o p e r t y [ , ] r e s t r i c t i n g i t i n accordance w i t h a common 

p l a n d e s i g n e d t o p r e s e r v e the v a l u e and q u a l i t i e s of the l a n d 

f o r the b e n e f i t of i t s f u t u r e owners." The covenants 

c o n t a i n e d i n t h a t document i n c l u d e d , among o t h e r t h i n g s , a 

r e s t r i c t i o n of the use of the l a n d t o s o l e l y r e s i d e n t i a l 

purposes r a t h e r than f o r b u s i n e s s purposes, a mandate t h a t a l l 

homes have an a t t a c h e d garage p r o v i d i n g f o r " s i d e , r e a r e n t r y , 

or 45 degree e n t r y , " and a requir e m e n t t h a t " [ n ] o b u i l d i n g 

s h a l l be l o c a t e d n e a r e r than 15 f e e t t o an i n t e r i o r l o t l i n e . " 

The document a l s o p r o v i d e d f o r the appointment of a committee 

c o n s i s t i n g of a t l e a s t t h r e e owners of l o t s i n "The H i g h l a n d s " 

a f t e r n i n e homes had been c o n s t r u c t e d and s o l d t h e r e ; a l t h o u g h 

the committee was " t o oversee compliance w i t h the p r o v i s i o n s 
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of [ t h e ] r e s t r i c t i o n s , " the r e c o r d r e f l e c t s t h a t no such 

committee has ever been formed. 

The Maxwells purchased t h e i r l o t i n "The H i g h l a n d s " i n 

1995 from B e c k e r , and t h e i r deed e x p r e s s l y r e f e r r e d t o the 

r e c o r d e d covenant document. The Boyds r e c e i v e d a deed t o a 

l o t i n "The H i g h l a n d s " a d j a c e n t t o the M a x w e l l s ' p r o p e r t y i n 

A p r i l 2007; a l t h o u g h the Boyds d i d not r e c e i v e t h e i r l o t 

d i r e c t l y from B e c k e r , the deed t h a t t h e y d i d r e c e i v e e x p r e s s l y 

n o ted t h a t the conveyance was " [ s ] u b j e c t t o easements, 

r e s t r i c t i v e covenants, and ad valor e m t a x e s of r e c o r d " 

(emphasis added). A l t h o u g h one of the c o - g r a n t o r s named i n 

the B o y d s ' deed t e s t i f i e d a t t r i a l t h a t a copy of the r e c o r d e d 

covenant document had been p r o v i d e d t o the Boyds a t the 

c l o s i n g of t h e i r conveyance t r a n s a c t i o n and t h a t her husband 

(the o t h e r c o - g r a n t o r ) had i n f o r m e d the Boyds t h a t the 

document c o n t a i n e d s u b d i v i s i o n r e s t r i c t i o n s , Steve Boyd 

t e s t i f i e d t h a t he d i d not b e l i e v e t h a t he had been p r o v i d e d a 

copy of t h a t document a t c l o s i n g , and b o t h he and N i c o l e Boyd 

t e s t i f i e d t h a t they had f i r s t became aware of the document 

when i t had been p r o v i d e d t o them by t h e i r b u i l d i n g 

c o n t r a c t o r . 
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At t r i a l , Dana Maxwell t e s t i f i e d t h a t on November 11, 

2008, she had n o t i c e d t h a t two p i n e t r e e s t h a t had been 

l o c a t e d a l o n g the common b o r d e r of the p a r t i e s ' p r o p e r t i e s had 

been c u t down and t h a t " b a t t e r b o a rds" and orange spra y p a i n t 

had been d e p l o y e d on the B o y d s ' p r o p e r t y ; a t t h a t t i m e , Dana 

Maxwell had engaged the c o n t r a c t o r i n a c o n v e r s a t i o n and had 

i n f o r m e d him t h a t the c o n s t r u c t i o n would v i o l a t e the 

s u b d i v i s i o n r e g u l a t i o n s i n the covenant document (a copy of 

which she a l s o p r o v i d e d t o the c o n t r a c t o r ) . On t h a t date, 

Dana Maxwell t e s t i f i e d , no cement had been poured a t the 

c o n s t r u c t i o n s i t e . N i c o l e Boyd t e s t i f i e d t h a t the c o n t r a c t o r 

had a f f i x e d the covenant document t o the back door of the 

Bo y d s ' r e s i d e n c e and had i n f o r m e d the Boyds of the e x i s t e n c e 

of c o m p l a i n t s by n e i g h b o r s . 

A c c o r d i n g t o Dana Maxwell, w i t h i n one or two weeks of her 

h a v i n g n o t i f i e d the c o n t r a c t o r of the n o n c o n f o r m i t y of the 

p r o j e c t a t i t s o u t s e t , Steve Boyd had come over t o her home 

and had brought a copy of the covenant document w i t h him. 

Steve Boyd s t a t e d d u r i n g t h a t v i s i t t h a t h i s copy of the 

covenant document bore no date and t h a t he had u n s u c c e s s f u l l y 

l o o k e d f o r the r e c o r d e d copy of the covenant document; he a l s o 
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s t a t e d t h a t he would engage an a t t o r n e y and would "do the 

r i g h t t h i n g . " Dana Maxwell t e s t i f i e d t h a t she had emphasized 

d u r i n g t h e i r c o n v e r s a t i o n t h a t she had no o b j e c t i o n t o 

c o n s t r u c t i o n of a garage so l o n g as i t conformed t o the 

p r e v a i l i n g covenants. 

When i t became apparent t h a t the Boyds would not d e s i s t 

from c o n s t r u c t i n g t h e i r garage ( w h i c h u n d i s p u t e d l y f a c e s the 

f r o n t of the B o y d s ' l o t and i s l o c a t e d l e s s than t h r e e f e e t 

from the common boundary of the B o y d s ' l o t and the M a x w e l l s ' 

l o t ) , the Maxwells engaged the s e r v i c e s of an a t t o r n e y . The 

M a x w e l l s ' a t t o r n e y sent the Boyds a l e t t e r on December 11, 

2008, j u s t a f t e r the c o n c r e t e f o u n d a t i o n of the garage had 

been l a i d , n o t i n g t h a t the garage under c o n s t r u c t i o n v i o l a t e d 

the terms of "one or more" of the r e s t r i c t i o n s c o n t a i n e d i n 

the covenant document and i n f o r m i n g them t h a t " [ v ] i o l a t i o n of 

[ t h e ] r e s t r i c t i o n s can have s e r i o u s consequences." A second 

l e t t e r was sent by the M a x w e l l s ' a t t o r n e y on J a n u a r y 21, 2009, 

n o t i f y i n g the c o n t r a c t o r (who had had t o e n t e r the M a x w e l l s ' 

l o t i n o r d e r t o p e r f o r m work on the garage because of the 

p r o x i m i t y of the garage t o the common p r o p e r t y l i n e of the 

Bo y d s ' and the M a x w e l l s ' l o t s ) t h a t the c o n s t r u c t i o n , i n the 
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M a x w e l l s ' o p i n i o n , v i o l a t e d the r e s t r i c t i o n s i n the covenant 

document and i n f o r m i n g him t h a t h i s and h i s a g e n t s ' use of the 

M a x w e l l s ' p r o p e r t y would not be t o l e r a t e d . However, d e s p i t e 

t hose l e t t e r s , c o n s t r u c t i o n on the garage c o n t i n u e d u n t i l s u i t 

was f i l e d . 

A t t r i a l , Ray Maxwell t e s t i f i e d t h a t the e x i s t e n c e of 

r e s t r i c t i v e covenants a t "The H i g h l a n d s " had p l a y e d a "major 

r o l e " i n h i s 1995 d e c i s i o n t o purchase the M a x w e l l s ' l o t , and 

he n o t e d t h a t development i n Etowah County had tended t o be 

h a p h a z a r d . He o b j e c t e d t o the B o y d s ' garage, d e s c r i b i n g i t as 

an "eyesore" t h a t a d v e r s e l y a f f e c t e d the m a r k e t a b i l i t y of h i s 

l o t , and noted t h a t a l t h o u g h c e r t a i n o t h e r covenants i n f o r c e 

a t "The H i g h l a n d s " had not been s t r i c t l y c o m p l i e d w i t h , i t was 

i m p o r t a n t t o him t h a t the B o y d s ' garage was l o c a t e d a l o n g h i s 

p r o p e r t y l i n e . Ray Maxwell a l s o t e s t i f i e d t h a t he knew of no 

o t h e r b u i l d i n g or improvement i n the s u b d i v i s i o n t h a t v i o l a t e d 

the 1 5 - f o o t s e t b a c k covenant, a l t h o u g h he a d m i t t e d d u r i n g 

c r o s s - e x a m i n a t i o n t h a t a home l o c a t e d i n "The H i g h l a n d s " and 

s e v e r a l homes l o c a t e d i n the " M o r r i s A c r e s " s u b d i v i s i o n a c r o s s 

the s t r e e t from the M a x w e l l s ' home appeared t o have f r o n t -

f a c i n g garages and t h a t o t h e r l o t s i n "The H i g h l a n d s " appeared 
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t o have o u t b u i l d i n g s and o t h e r nonconforming a s p e c t s of 

v a r y i n g degrees of permanency. B o t h Ray Maxwell and Dana 

Maxwell t e s t i f i e d t h a t the garage, which i s a t w o - s t o r y 

s t r u c t u r e accommodating the B o y d s ' f o u r motor v e h i c l e s on i t s 

f i r s t f l o o r w i t h an a d d i t i o n a l u p s t a i r s "bonus room" and a 

f u l l r o o f , had caused a g r e a t d e a l of water t o be d e p o s i t e d on 

t h e i r l o t , i n c l u d i n g near where a garden had been m a i n t a i n e d . 

N i c o l e Boyd a d m i t t e d a t t r i a l t h a t she had no survey or 

p e r s o n a l knowledge showing t h a t any o t h e r permanent b u i l d i n g 

or improvement i n "The H i g h l a n d s " v i o l a t e d the 1 5 - f o o t s i d e -

s e t b a c k c o v e n a n t . S t e v e Boyd, however, t e s t i f i e d t h a t the l o t 

a d j a c e n t t o the B o y d s ' l o t on the o p p o s i t e s i d e from the 

M a x w e l l s ' l o t c o n t a i n e d a u t i l i t y o u t b u i l d i n g t h a t was two 

f e e t from the common boundary l i n e of those l o t s , a c c o r d i n g t o 

h i s measurements, and he s t a t e d t h a t , among o t h e r c l a i m e d 

covenant v i o l a t i o n s , t h e r e appeared t o be a t o t a l of f o u r 

o u t b u i l d i n g s 3 and one home t h a t were l o c a t e d c l o s e r than 15 

f e e t t o a d j a c e n t l o t s . S t e v e Boyd f u r t h e r o p i n e d t h a t the 

garage would not a d v e r s e l y a f f e c t the v a l u e of the M a x w e l l s ' 

3The t e s t i m o n y of S t e v e Boyd and Ray Maxwell was i n 
c o n f l i c t r e g a r d i n g whether th o s e o u t b u i l d i n g s were s t r u c t u r e s 
of a permanent n a t u r e . 
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p r o p e r t y , and he t e s t i f i e d t h a t t o t e a r down the garage would 

work an extreme h a r d s h i p . On c r o s s - e x a m i n a t i o n , however, 

Steve Boyd a d m i t t e d t h a t "The H i g h l a n d s " remained a " f a i r l y 

n e a t , o r g a n i z e d , " and " g e n e r a l l y r e s i d e n t i a l " s u b d i v i s i o n , 

t h a t the Bo y d s ' home f o r m e r l y had a two-car g a r a g e , t h a t he 

had not measured any b u i l d i n g s i n the s u b d i v i s i o n f o r 

compliance w i t h the 1 5 - f o o t s e t b a c k r e s t r i c t i o n o t h e r than the 

one a d j a c e n t t o the Boyds' l o t on the o t h e r s i d e , and t h a t the 

Boyds' c o n t r a c t o r had p r i c e d h i s s e r v i c e s upon a "time and 

m a t e r i a l s " b a s i s ( i . e . , an h o u r l y l a b o r r a t e p l u s the a c t u a l 

c o s t of m a t e r i a l s u s e d ) and c o u l d have stopped w o r k i n g a t any 

time the Boyds d i r e c t e d . 

The Maxwells c o r r e c t l y note t h a t under Alabama law, when 

the language of a r e s t r i c t i v e covenant i s not "of d o u b t f u l 

meaning and ambiguous," the language of t h a t covenant " i s 

e n t i t l e d t o be g i v e n the e f f e c t of i t s p l a i n and m a n i f e s t 

meaning." Laney v. E a r l y , 292 A l a . 227, 231-32, 292 So. 2d 

103, 107 (1974). Thus, " [ i ] f 'there i s no i n c o n s i s t e n c y or 

a m b i g u i t y w i t h i n a r e s t r i c t i v e covenant, the c l e a r and p l a i n 

language of the covenant i s e n f o r c e a b l e by i n j u n c t i v e r e l i e f ' " 

such as t h a t sought by the Maxwells. H i p s h v. Graham Creek 
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E s t a t e s Owners Ass'n, I n c . , 927 So. 2d 846, 848 ( A l a . C i v . 

App. 2005) ( q u o t i n g C a r p e n t e r v. D a v i s , 688 So. 2d 256, 258 

( A l a . 1 9 9 7 ) ) . 4 Laney f u r t h e r makes c l e a r t h a t t h a t 

p r o p o s i t i o n of law i s t o t a k e precedence over the d i s f a v o r 

t h a t c o u r t s h a r b o r toward r e s t r i c t i o n s of the use of l a n d as 

a g e n e r a l m a t t e r . 292 A l a . a t 231, 292 So. 2d a t 107. 

In t h i s case, the Boyds do not contend t h a t t h e i r 

s t r u c t u r e c o m p l i e s w i t h the s e t b a c k covenant or t h a t the 

s e t b a c k covenant i s of d o u b t f u l meaning or ambiguous. R a t h e r , 

they seek r e f u g e i n the common-law d o c t r i n e of "undue 

h a r d s h i p " most n o t a b l y r e c o g n i z e d i n Alabama i n Lange v.  

S c o f i e l d , 567 So. 2d 1299 ( A l a . 1990). The h o l d i n g i n Lange, 

i n p e r t i n e n t p a r t , i s based upon the d o c t r i n e t h a t enforcement 

of covenants r u n n i n g w i t h l a n d " ' i s governed by e q u i t a b l e 

p r i n c i p l e s , and w i l l not be d e c r e e d i f , under the f a c t s of the 

p a r t i c u l a r case, i t would be i n e q u i t a b l e and u n j u s t ' " ; 

s p e c i f i c a l l y , i f "'the r e s t r i c t i v e covenant has ceased t o have 

4We note t h a t the Boyds c i t e no caselaw, and we are aware 
of none, c o n d i t i o n i n g the a p p l i c a b i l i t y of t h a t e s s e n t i a l r u l e 
of law t o s i t u a t i o n s i n which a "common p l a n " i s c l a i m e d not 
t o e x i s t or i n which a homeowners' a s s o c i a t i o n has not been 
formed t o s e r v e as a s e p a r a t e and independent covenant-
enforcement agent f o r l o c a l landowners. 
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any b e n e f i c i a l or s u b s t a n t i a l v a l u e ' " or "'the defendant w i l l 

be s u b j e c t t o g r e a t h a r d s h i p or the consequences would be 

i n e q u i t a b l e , ' " a c o u r t of e q u i t y w i l l not e n f o r c e the 

covenant. 567 So. 2d a t 1302 ( q u o t i n g 20 Am. J u r . 2d 

Covenants, C o n d i t i o n s , & R e s t r i c t i o n s § 313 (1965)). That 

s a i d , however, the " r e l a t i v e h a r d s h i p " d o c t r i n e r e c o g n i z e d i n 

Lange i s a c r e a t u r e of e q u i t y , and i t f o l l o w s t h a t s e e k i n g the 

i n v o c a t i o n of the d o c t r i n e w i l l r e q u i r e the p o s s e s s i o n of 

c l e a n hands. Cf. Hankins v. Crane, 979 So. 2d 801, 812 ( A l a . 

C i v . App. 2007) ( i n d i c a t i n g a v a i l a b i l i t y of u n c l e a n hands as 

defense t o covenant-enforcement a c t i o n , but c o n c l u d i n g t h a t no 

f a c t u a l b a s i s f o r the defense e x i s t e d i n t h a t c a s e ) . E q u i t y 

i s t o " ' prevent a p a r t y from a s s e r t i n g h i s , h e r , or i t s r i g h t s 

under the law when t h a t p a r t y ' s own w r o n g f u l conduct r e n d e r s 

the a s s e r t i o n of such l e g a l r i g h t s " c o n t r a r y t o e q u i t y and 

good c o n s c i e n c e . " ' " I d . ( q u o t i n g e a r l i e r Alabama c a s e s ) . 

A p e r t i n e n t s p e c i f i c a p p l i c a t i o n of the clean-hands 

d o c t r i n e i s t h a t a r e s t r i c t i v e covenant s h o u l d be e n f o r c e d i f 

the defendant had knowledge of i t b e f o r e c o n s t r u c t i n g an 

improvement c o n t r a r y t o i t s p r o v i s i o n s , even i f the harm i s 

d i s p r o p o r t i o n a t e . Green v. Lawrence, 877 A.2d 1079, 1082 (Me. 
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2005) ( c i t i n g 9 P o w e l l on R e a l P r o p e r t y § 6 0 . 1 0 ( 3 ) ) ; a c c o r d  

Turner v. S e l l e r s , 878 So. 2d 300, 306 ( A l a . C i v . App. 2003) 

( a f f i r m i n g d e n i a l of r e l i e f from r e s t r i c t i v e covenant when the 

burdened p a r t i e s "knew t h a t t h e r e were r e s t r i c t i o n s on the 

f r e e use of t h e i r l o t when they purchased i t " ) . The knowledge 

s u f f i c i e n t t o wa r r a n t d e n i a l of the r e l a t i v e - h a r d s h i p defense 

need not be a c t u a l , but may be c o n s t r u c t i v e . M i l l e r v.  

A s s o c i a t e d G u l f Land Corp., 941 So. 2d 982, 989 ( A l a . C i v . 

App. 2005) ( n o t i n g t h a t t r i a l c o u r t ' s judgment denying r e l i e f 

from covenant was s u p p o r t e d by e v i d e n c e t h a t the owners of the 

burdened l o t had "purchased the s u b j e c t p r o p e r t y knowing of 

the n a t u r e of the deed r e s t r i c t i o n and t h e r e f o r e a t l e a s t 

c o n s t r u c t i v e l y knowing" of nearby l a n d c o n d i t i o n s and p r o p e r t y 

owners' r i g h t s ) . 

In t h i s case, the Maxwells adduced u n d i s p u t e d e v i d e n c e 

showing t h a t the deed c o n v e y i n g the Boyds' l o t t o them i n 2007 

bore a r e f e r e n c e t o the l i m i t i n g e f f e c t of " r e s t r i c t i v e 

covenants ... of r e c o r d " upon the e x t e n t of t h e i r ownership 

i n t e r e s t as t o t h a t l o t . A l t h o u g h the Boyds' a t t o r n e y 

a p p a r e n t l y e x p e r i e n c e d d i f f i c u l t y l o c a t i n g the covenant 

document i n the Etowah County p r o b a t e r e c o r d s , t h e r e i s no 
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d i s p u t e t h a t the document was of r e c o r d i n 2007, and the 

p r o p e r r e c o r d i n g of an i n s t r u m e n t i n the p r o b a t e c o u r t t h a t 

r e l a t e s t o an i n t e r e s t i n r e a l p r o p e r t y , such as the covenant 

document, c o n s t i t u t e s c o n s t r u c t i v e n o t i c e " t o a l l the w o r l d " 

of the c o n t e n t s of the i n s t r u m e n t . Haines v. Tonning, 579 So. 

2d 1308, 1310 ( A l a . 1991) ( c i t i n g A l a . Code 1975, § 35-4-90). 

F u r t h e r , the Boyds' c o n s t r u c t i v e n o t i c e was b o l s t e r e d by t h e i r 

a c t u a l n o t i c e of the e x i s t e n c e of the covenant document 

p r o v i d e d t o them by t h e i r c o n t r a c t o r a t the o u t s e t of 

c o n s t r u c t i o n a f t e r he had been p r o v i d e d a copy by Dana Maxwell 

and the l e t t e r s sent by c o u n s e l f o r the Maxwells t o the Boyds 

and t h e i r c o n t r a c t o r . A l t h o u g h the Boyds had c o n s t r u c t i v e and 

a c t u a l n o t i c e of the covenant b a r r i n g t h e i r proposed 

s t r u c t u r e , t h e y e l e c t e d t o p r o c e e d w i t h c o n s t r u c t i o n t o the 

p o i n t of expending a p p r o x i m a t e l y $100,000 i n b u i l d i n g a f o u r -

c a r garage t h a t c l e a r l y and u n d i s p u t e d l y v i o l a t e s the 

covenant. 

In a d d i t i o n , as was the case i n T u r n e r , s u p r a , the 

covenant a t i s s u e a p p l i e s throughout the p e r t i n e n t s u b d i v i s i o n 

and c o n t r o l s the development of each l o t t h e r e i n ; t h u s , "the 

e q u i t y of p e r m i t t i n g r e l i e f from the r e s t r i c t i v e covenant i n 
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t h i s case must be e v a l u a t e d i n b r o a d e r terms than j u s t i t s 

e f f e c t on the [Maxwells] ." 878 So. 2d a t 306. A l t h o u g h t h e r e 

i s d i s p u t e d e v i d e n c e t h a t a t l e a s t one l o t i n "The H i g h l a n d s " 

c o n t a i n s a permanent s t r u c t u r e t h a t does not comply w i t h the 

1 5 - f o o t s e t b a c k covenant, the garage i n t h i s case, which 

extends t o a p o i n t a p p r o x i m a t e l y 3 f e e t from the M a x w e l l s ' 

l o t , u n d i s p u t e d l y causes s p e c i a l damage t o the Maxwells i n the 

form of i n c r e a s e d water d r a i n a g e onto t h e i r l o t , a f a c t t h a t 

w a r r a n t s t h e i r s p e c i a l concern f o r t h i s covenant i n t h i s 

p a r t i c u l a r case. The t r i a l c o u r t ' s judgment, i n e f f e c t , 

negates the f u t u r e e n f o r c e a b i l i t y of the s e t b a c k requirement 

throughout the s u b d i v i s i o n r e g a r d l e s s of any s i m i l a r n e g a t i v e 

consequences t h a t might f l o w i n i n d i v i d u a l cases from such 

encroachments. We thus cannot conclude t h a t s u b s t a n t i a l 

e v i d e n c e s u p p o r t s the t r i a l c o u r t ' s judgment t o the e x t e n t 

t h a t t h a t judgment was based upon the " r e l a t i v e h a r d s h i p " 

d o c t r i n e as r e c o g n i z e d under Alabama law. 

The Boyds a l s o appear t o contend t h a t the t r i a l c o u r t ' s 

judgment i s s u p p o r t e d by t h a t p o r t i o n of Lange t h a t r e c o g n i z e s 

"changes of c o n d i t i o n s , " or "changes i n the neighborhood," as 

a b a s i s f o r p r e v e n t i n g p r o s p e c t i v e enforcement of a 
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r e s t r i c t i v e covenant. A l t h o u g h the Boyds make t h a t c o n t e n t i o n 

i n t h e c o n t e x t of t h e i r o v e r a r c h i n g " r e l a t i v e h a r d s h i p " 

p o s i t i o n , t h i s c o u r t has r e c o g n i z e d t h a t "the c h a n g e - i n - t h e -

neighborhood t e s t and the r e l a t i v e - h a r d s h i p t e s t are 

independent" bases f o r denying e q u i t a b l e enforcement of a 

covenant. AmSouth Bank, N.A. v. B r i t i s h W. F l o r i d a , L.L.C., 

988 So. 2d 545, 554 ( A l a . C i v . App. 2007). However, under 

Laney, a c l a i m e d "'change i n c h a r a c t e r of the neighborhood 

s u f f i c i e n t t o d e f e a t a r e s t r i c t i v e covenant must have been so 

g r e a t as t o c l e a r l y n e u t r a l i z e t he b e n e f i t s of the r e s t r i c t i o n 

t o the p o i n t of d e f e a t i n g the o b j e c t and purpose o f the 

covenant'"; f u r t h e r , "'changes o u t s i d e of the r e s t r i c t e d a r e a 

s h o u l d not be a l l o w e d t o d e f e a t the purposes of the 

r e s t r i c t i o n . ' " 292 A l a . a t 233, 292 So. 2d a t 108 (emphasis 

added). 5 

In t h i s case, t he homes a c r o s s t he s t r e e t from the 

Ma x w e l l s ' and the Boyds' l o t s are not s u b j e c t t o the 

r e s t r i c t i o n s c o n t a i n e d i n the covenant document, and, t h u s , 

5To the e x t e n t t h a t Laney may c o n f l i c t w i t h AmSouth Bank 
or any o t h e r case d e c i d e d by t h i s c o u r t as t o the p e r t i n e n t 
g e o g r a p h i c scope of changed c o n d i t i o n s t o be c o n s i d e r e d , we 
ar e , of c o u r s e , bound by Laney. See A l a . Code 1975, § 12-3¬
16. 
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under Laney, they are not m a t e r i a l t o the c h a n g e - i n - c o n d i t i o n s 

i n q u i r y . F u r t h e r , the d i s p u t e d e v i d e n c e of i s o l a t e d 

encroachments i n "The H i g h l a n d s " c o n t r a v e n i n g the covenant 

a g a i n s t s t r u c t u r e s l e s s than 15 f e e t from s i d e - l o t l i n e s does 

not amount t o s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t such a 

fundamental change i n the c h a r a c t e r of t h a t s u b d i v i s i o n — one 

t h a t would n e u t r a l i z e the b e n e f i t s of the s i d e - l o t r e s t r i c t i o n 

— had taken p l a c e s i n c e the r e c o r d i n g of the covenant 

document i n December 1994, l e s s than 15 years b e f o r e the t r i a l 

c o u r t ' s judgment was e n t e r e d . 

Based upon the f o r e g o i n g f a c t s and a u t h o r i t i e s , we 

c o n c l u de t h a t the t r i a l c o u r t ' s judgment amounts t o an 

improper a p p l i c a t i o n of the law t o the u n d i s p u t e d f a c t s and 

t h a t t h a t judgment i s c l e a r l y e r r o n e o u s . We t h e r e f o r e r e v e r s e 

the judgment, and we remand the cause f o r the e n t r y of a 

judgment i n c o n f o r m i t y w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Thompson, P.J., and Bryan, Thomas, and Moore, J J . , 

concur. 
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