
REL: 9/17/10 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 
SPECIAL TERM, 2010 

2090322 

Cynthia Yvonne Grund 

v. 

American Trim, LLC 

Appeal from Cullman C i r c u i t Court 
(CV-07-900063) 

THOMAS, Judge. 

C y n t h i a Yvonne Grund appeals from a judgment i n f a v o r of 

American Trim, LLC, on Grund's c l a i m f o r workers' compensation 

b e n e f i t s and on American Trim's c l a i m f o r reimbursement of 

$7,176.49 i n i n s u r a n c e premiums i t p a i d on Grund's b e h a l f 
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d u r i n g the p e r i o d Grund was on l e a v e from her employment. 

F a c t s 

Grund worked f o r American Trim i n the powder-coat 

department, p e r f o r m i n g s e v e r a l d i f f e r e n t j o b s , i n c l u d i n g 

r a c k i n g p a r t s , g r i n d i n g , and p l u g g i n g t i r e s . On November 28, 

2006, Grund had been p l u g g i n g t i r e s and then began r a c k i n g 

door h a n d l e s . She s a i d t h a t , w h i l e r a c k i n g door h a n d l e s , she 

suddenly f e l t a b u r n i n g , t i n g l i n g p a i n i n her r i g h t s h o u l d e r ; 

she d e s c r i b e d the p a i n as f e e l i n g l i k e someone had s t u c k a 

k n i f e i n her s h o u l d e r . 

Grund sought t r e a t m e n t from her p e r s o n a l p h y s i c i a n , Dr. 

Gregory B o s t i c k , who l a t e r r e f e r r e d her t o Dr. John Songer, an 

o r t h o p e d i c surgeon, who f i r s t saw Grund i n F e b r u a r y 2007. Dr. 

Songer d i a g n o s e d Grund w i t h c a r p a l t u n n e l syndrome and a t e a r 

i n her r o t a t o r c u f f ; he performed s u r g e r y on March 14, 2007, 

t o r e s o l v e b o t h c o n d i t i o n s . 1 Dr. Songer's r e c o r d s i n d i c a t e 

t h a t Grund d i d not i n f o r m him t h a t her r o t a t o r - c u f f t e a r was 

work r e l a t e d ; however, a f t e r her s u r g e r y , Grund d i d q u e s t i o n 

Dr. Songer as t o whether her r o t a t o r - c u f f t e a r c o u l d have been 

1Grund i s not s e e k i n g workers' compensation b e n e f i t s f o r 
her c a r p a l t u n n e l s u r g e r y . 
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r e l a t e d t o her a l l e g e d November 28, 2006, o n - t h e - j o b a c c i d e n t . 

Dr. Songer t e s t i f i e d i n h i s d e p o s i t i o n t h a t he c o u l d not 

determine whether Grund's r o t a t o r - c u f f t e a r was r e l a t e d t o her 

a l l e g e d November 28, 2006, o n - t h e - j o b a c c i d e n t because he had 

not examined her u n t i l t h r e e months a f t e r the a l l e g e d 

a c c i d e n t . 

Grund remained o f f work f o r s e v e r a l months a f t e r her 

s u r g e r i e s . She sought s h o r t - t e r m - d i s a b i l i t y b e n e f i t s i n March 

2007. On the a p p l i c a t i o n f o r those b e n e f i t s , Grund i n d i c a t e d 

t h a t her c o n d i t i o n had not a r i s e n out of her employment and 

t h a t she d i d not i n t e n d t o f i l e a workers' compensation c l a i m . 

Grund a l s o s t a t e d i n the a p p l i c a t i o n t h a t her s h o u l d e r p a i n 

had begun e i g h t months b e f o r e and t h a t she had f i r s t been 

t r e a t e d by a p h y s i c i a n f o r the c o n d i t i o n s i x months b e f o r e . 

I n s u p p o r t of Grund's a p p l i c a t i o n f o r s h o r t - t e r m - d i s a b i l i t y 

b e n e f i t s , Dr. Songer f i l l e d out an a t t e n d i n g p h y s i c i a n ' s 

statement on which he i n d i c a t e d t h a t Grund's c o n d i t i o n was not 

work r e l a t e d . 

A f t e r Dr. Songer c l e a r e d her t o p e r f o r m l i g h t - d u t y work 

on J u l y 10, 2007, Grund r e t u r n e d t o work on J u l y 12, 2007. 

Grund worked f o r o n l y t h r e e weeks p e r f o r m i n g g r i n d i n g work; 
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her l a s t day of work was August 6, 2007. She saw Dr. Songer 

a g a i n on August 7, 2007, a t which time she complained t h a t she 

was s u f f e r i n g from more p a i n and d i s c o m f o r t i n her r i g h t 

s h o u l d e r . Dr. Songer t e s t i f i e d , however, t h a t he found no 

weakness when he checked her r o t a t o r c u f f a t t h a t v i s i t . Dr. 

Songer p l a c e d more r e s t r i c t i o n s on Grund — s p e c i f i c a l l y , no 

r e p e t i t i v e motions w i t h her r i g h t s h o u l d e r — which r e s u l t e d 

i n Grund not b e i n g a b l e t o p e r f o r m any j o b a t American Trim. 

Grund next saw Dr. Songer on August 22, 2007. A t t h a t 

time, she complained t h a t she had c o n t i n u e d t o s u f f e r more 

p a i n and d i s c o m f o r t i n her r i g h t s h o u l d e r s i n c e she had 

r e t u r n e d t o work and t h a t the p a i n was now a f f e c t i n g her 

a b i l i t y t o s l e e p ; Grund a l s o r e p o r t e d i n t e r m i t t e n t g r i n d i n g 

and popping i n her s h o u l d e r . On September 7, 2007, Grund 

r e t u r n e d t o Dr. Songer, r e p o r t i n g l e s s popping i n her r i g h t 

s h o u l d e r . Grund r e t u r n e d t o Dr. Songer on September 21, 2007, 

c o m p l a i n i n g t h a t the p a i n i n her s h o u l d e r was worse; Dr. 

Songer noted t h a t he c o u l d reproduce the popping of her 

s h o u l d e r and t h a t he then d e t e r m i n e d t h a t an MRI scan would be 

n e c e s s a r y t o e v a l u a t e the r o t a t o r - c u f f tendon. Dr. Songer 

t e s t i f i e d t h a t he t o l d Grund t h a t she c o u l d no l o n g e r "work 
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p r o d u c t i o n " a t t h a t time, a l t h o u g h Grund had l a s t worked a t 

American Trim on August 6, 2007. On September 26, 2007, Grund 

underwent an MRI, which showed t h a t her r o t a t o r c u f f was t o r n 

i n the same g e n e r a l a r e a as the p r e v i o u s s u r g i c a l r e p a i r . Dr. 

Songer performed a second r o t a t o r - c u f f - r e p a i r s u r g e r y on Grund 

on October 1, 2007. 

Dr. Songer t e s t i f i e d on d i r e c t e x a m i n a t i o n i n h i s 

d e p o s i t i o n t h a t he b e l i e v e d t h a t Grund's second r o t a t o r - c u f f 

t e a r was " p r o b a b l y secondary t o her work from ... not 

f o l l o w i n g the r e s t r i c t i o n s . " He commented t h a t "the 

r e p e t i t i v e overhead use [of the s h o u l d e r ] and k e e p i n g the 

s h o u l d e r up more than e i g h t y , n i n e t y degrees p r o b a b l y would 

[have c o n t r i b u t e d t o the second r o t a t o r - c u f f t e a r ] . " However, 

on c r o s s - e x a m i n a t i o n , Dr. Songer was not as c e r t a i n t h a t 

Grund's employment a c t i v i t i e s caused her second r o t a t o r - c u f f 

t e a r . 

Dr. Songer a d m i t t e d t h a t e v e r y t h i n g he knew about the 

j o b s t h a t Grund performed had come from Grund's d e s c r i p t i o n s 

of those j o b s . He s a i d t h a t he t r u s t e d the o p i n i o n of the 

p h y s i c a l t h e r a p i s t t o whom he had r e f e r r e d Grund, L y d i a 

Haynes. Haynes had a c t u a l l y v i s i t e d the American Trim p l a n t 
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and had observed the j o b s t h a t Grund t y p i c a l l y performed: the 

g r i n d i n g j o b , the r a c k i n g j o b , and the p l u g g i n g j o b . Haynes 

s t a t e d i n her a f f i d a v i t and t e s t i f i e d a t t r i a l t h a t none of 

the j o b s t h a t Grund performed would have v i o l a t e d the weight, 

f o r c e , overhead, and r e p e t i t i o n r e s t r i c t i o n s p l a c e d on Grund 

a t the c o n c l u s i o n of Grund's p o s t o p e r a t i v e p h y s i c a l t h e r a p y . 

Based on t h i s i n f o r m a t i o n , Dr. Songer i n d i c a t e d t h a t he was 

not as sure he c o u l d r e l a t e the second r o t a t o r - c u f f t e a r t o 

Grund's a l l e g e d l y w o r k i n g o u t s i d e her r e s t r i c t i o n s . However, 

Dr. Songer d i d s t a t e t h a t Grund d i d not have a second r o t a t o r -

c u f f t e a r u n t i l some time a f t e r she had r e t u r n e d t o work i n 

August 2007. 

Grund sought s h o r t - t e r m - d i s a b i l i t y b e n e f i t s f o r a second 

time i n August 2007. On the August 2007 a p p l i c a t i o n , she 

a g a i n i n d i c a t e d t h a t the c o n d i t i o n f o r which she was s e e k i n g 

d i s a b i l i t y was not work r e l a t e d and t h a t she d i d not i n t e n d t o 

f i l e a w orkers' compensation c l a i m . As he had on the f i r s t 

a t t e n d i n g p h y s i c i a n ' s statement, Dr. Songer i n d i c a t e d on the 

August 2007 statement t h a t Grund's c o n d i t i o n was not r e l a t e d 

t o her employment. 

At t r i a l , Grund a d m i t t e d t h a t , as an employee of American 
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Trim, she p a i d a t l e a s t a p o r t i o n of her d e n t a l - , m e d i c a l - , 

l o n g - t e r m - d i s a b i l i t y - , and l i f e - i n s u r a n c e premiums. While 

Grund was on l e a v e from her employment, American Trim p a i d her 

p o r t i o n of those v a r i o u s i n s u r a n c e premiums. Grund t e s t i f i e d 

t h a t American Trim had c o n t a c t e d her and r e q u e s t e d t h a t she 

b e g i n p a y i n g her p o r t i o n of the premiums; Grund a d m i t t e d t h a t 

she had not done so because, she s a i d , she c o u l d not a f f o r d t o 

do so. 

L o r r i Lee, the h e a l t h - s e r v i c e s c o o r d i n a t o r f o r American 

Trim, t e s t i f i e d t h a t , when an employee i s on l e a v e from h i s or 

her employment, American Trim pays the e n t i r e premiums f o r the 

v a r i o u s i n s u r a n c e coverages and t h a t the employee then owes 

American Trim f o r the employee's share of the premiums. I f an 

employee does not pay American Trim w h i l e on l e a v e , Lee 

e x p l a i n e d , American Trim would, upon the employee's r e t u r n t o 

work, w i t h h o l d a p o r t i o n of the employee's wages u n t i l the 

premiums are r e p a i d . Lee f u r t h e r e x p l a i n e d t h a t Grund s h o u l d 

have been n o t i f i e d a t the time she a p p l i e d f o r f a m i l y / m e d i c a l 

l e a v e under the F a m i l y and M e d i c a l Leave A c t ("FMLA"), 

c o d i f i e d a t 29 U.S.C. § 2601 e t seq., t h a t American Trim would 

pay the i n s u r a n c e premiums but t h a t Grund would be r e q u i r e d t o 
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reimburse American Trim. The r e c o r d c o n t a i n s a form e n t i t l e d 

"Employer Response t o Employee" i n d i c a t i n g t h a t i t was from 

S c o t t Dossey, the former h e a l t h - s e r v i c e s c o o r d i n a t o r f o r 

American Trim, t o Grund. T h i s form f u r t h e r i n d i c a t e s t h a t 

Grund's r e q u e s t f o r FMLA l e a v e had been approved. A c c o r d i n g 

t o the form, Grund was r e q u i r e d t o pay her share of her 

h e a l t h - i n s u r a n c e premium w h i l e she was on FMLA l e a v e ; however, 

the form a l s o s t a t e s t h a t , i f the premiums were not p a i d 

t i m e l y by Grund, American Trim would pay Grund's share of the 

premiums due. In a d d i t i o n , the form s t a t e s t h a t American Trim 

would pay Grund's share of i n s u r a n c e premiums o t h e r than f o r 

h e a l t h i n s u r a n c e w h i l e she was on FMLA l e a v e ; f u r t h e r m o r e , the 

form s p e c i f i c a l l y s t a t e s t h a t , " [ i ] f we do pay your premiums 

f o r o t h e r b e n e f i t s , when you r e t u r n from l e a v e you [ w i l l ] be 

e x p e c t e d t o reimburse us f o r the payments made on your 

b e h a l f . " 2 

P r o c e d u r a l H i s t o r y 

In May 2007, Grund sued American Trim, s e e k i n g workers' 

compensation b e n e f i t s . She a l l e g e d t h a t she had s u f f e r e d an 

2The sentence a c t u a l l y c o n t a i n s the terms " w i l l " and " w i l l 
n o t , " each accompanied by a box; the box d e n o t i n g " w i l l " i s 
checked on the form. 
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i n j u r y t o her s h o u l d e r a r i s i n g out of and i n the course of her 

employment on November 28, 2006. American Trim answered the 

c o m p l a i n t , d e n y ing t h a t Grund was due compensation; i t amended 

i t s answer to a s s e r t t h a t Grund had not g i v e n p r o p e r n o t i c e of 

her i n j u r y . American Trim l a t e r f i l e d a c o u n t e r c l a i m s e e k i n g 

reimbursement of the h e a l t h - i n s u r a n c e and o t h e r i n s u r a n c e 

premiums i t had p a i d on Grund's b e h a l f t o m a i n t a i n c e r t a i n 

i n s u r a n c e coverage w h i l e Grund was out of work on FMLA l e a v e . 

Grund l a t e r amended her c o m p l a i n t t o c l a i m t h a t she had 

s u f f e r e d a second r o t a t o r - c u f f t e a r a f t e r she r e t u r n e d t o work 

i n August 2007, t h a t she had undergone a second s u r g e r y t o 

r e p a i r the second r o t a t o r - c u f f t e a r , and t h a t the second 

r o t a t o r - c u f f t e a r had r e s u l t e d i n f u r t h e r d i s a b i l i t y . 

A f t e r a t r i a l , the t r i a l c o u r t e n t e r e d a judgment denying 

Grund's c l a i m f o r workers' compensation b e n e f i t s and awarding 

American Trim a judgment i n i t s f a v o r f o r $7,176.49. In i t s 

judgment, the t r i a l c o u r t d e t ermined t h a t Grund had not g i v e n 

American Trim p r o p e r n o t i c e of the November 2006 i n j u r y and 

t h a t Grund had not proven t h a t her employment had caused 

e i t h e r s h o u l d e r i n j u r y . Grund a p p e a l s , a r g u i n g t h a t she d i d 

p r o v i d e p r o p e r n o t i c e of b o t h i n j u r i e s , t h a t she p r o v ed 
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c a u s a t i o n of those i n j u r i e s , and t h a t American Trim f a i l e d t o 

prove t h a t she had breached a c o n t r a c t t o repay the i n s u r a n c e 

premiums i t had p a i d on her b e h a l f d u r i n g her FMLA l e a v e . 

A n a l y s i s R e g a r d i n g Grund's Workers' Compensation C l a i m 

Our r e v i e w of the judgment denying Grund's w o r k e r s ' 

compensation c l a i m i s governed by the Workers' Compensation 

A c t , A l a . Code 1975, § 25-5-1 e t seq., which s t a t e s , i n 

p e r t i n e n t p a r t : " I n r e v i e w i n g pure f i n d i n g s of f a c t , the 

f i n d i n g of the c i r c u i t c o u r t s h a l l not be r e v e r s e d i f t h a t 

f i n d i n g i s s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . " A l a . Code 1975, 

§ 2 5 - 5 - 8 1 ( e ) ( 2 ) . T h e r e f o r e , t h i s c o u r t " w i l l view the f a c t s 

i n the l i g h t most f a v o r a b l e t o the f i n d i n g s of the t r i a l 

c o u r t . " W h i t s e t t v. BAMSI, I n c . , 652 So. 2d 287, 290 ( A l a . 

C i v . App. 1994), o v e r r u l e d on o t h e r grounds, Ex p a r t e T r i n i t y  

Indus., I n c . , 680 So. 2d 262, 269 ( A l a . 1996). F u r t h e r , the 

t r i a l c o u r t ' s f i n d i n g of f a c t i s s u p p o r t e d by s u b s t a n t i a l 

e v i d e n c e i f i t i s " s u p p o r t e d by 'evidence of such weight and 

q u a l i t y t h a t f a i r - m i n d e d persons i n the e x e r c i s e of i m p a r t i a l 

judgment can r e a s o n a b l y i n f e r the e x i s t e n c e of the f a c t sought 

t o be p r o v e d . ' " Ex p a r t e T r i n i t y Indus., 680 So. 2d a t 269 

( q u o t i n g West v. Founders L i f e Assurance Co. of F l o r i d a , 547 
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So. 2d 870, 871 ( A l a . 1989), and c i t i n g § 12-21-12(d)). Our 

r e v i e w of l e g a l i s s u e s i s w i t h o u t a p r e s u m p t i o n of 

c o r r e c t n e s s . A l a . Code 1975, § 2 5 - 5 - 8 1 ( e ) ( 1 ) ; see a l s o Ex  

p a r t e T r i n i t y Indus., 680 So. 2d a t 268. 

B e c a u s e we f i n d t h e r e s o l u t i o n o f t h e c a u s a t i o n i s s u e 

d e t e r m i n a t i v e , we w i l l f i r s t a d d r e s s Grund's c o n t e n t i o n on 

a p p e a l t h a t she p r e s e n t e d s u f f i c i e n t e v i d e n c e t o e s t a b l i s h 

t h a t b o t h o f h e r r o t a t o r - c u f f t e a r s were c a u s e d b y a c c i d e n t s 

o c c u r r i n g d u r i n g h e r employment w i t h A m e r i c a n T r i m . 3 We a r e 

m i n d f u l t h a t " [ w ] h e t h e r t h e employment c a u s e d an i n j u r y i s a 

q u e s t i o n o f f a c t t o be r e s o l v e d by t h e t r i a l c o u r t . " Tenax  

Mfg. A l a b a m a , LLC v. H o l t , 979 So. 2d 105, 112 ( A l a . C i v . App. 

2 0 0 7 ) . As an a p p e l l a t e c o u r t , o u r r o l e i s " ' " n o t t o c o n s i d e r 

w h e t h e r i n [ o u r ] o p i n i o n t h e ' s u b s t a n t i a l e v i d e n c e ' b e f o r e t h e 

t r i a l c o u r t m i g h t have c a u s e d [ t h i s ] c o u r t -- i f i t had been 

3Grund argues on a p p e a l t h a t the t r i a l c o u r t used the 
wrong l e g a l s t a n d a r d i n e v a l u a t i n g her second r o t a t o r - c u f f 
t e a r because, she says, the t r i a l c o u r t s h o u l d not have 
c o n s i d e r e d the f i r s t r o t a t o r - c u f f t e a r t o be a p r e e x i s t i n g 
c o n d i t i o n . Because the t r i a l c o u r t c o u l d w e l l have d e t e r m i n e d 
t h a t the second r o t a t o r - c u f f t e a r d i d not o c c u r as a r e s u l t of 
Grund's work a c t i v i t i e s , as i s d i s c u s s e d i n f r a , we p r e c l u d e 
d i s c u s s i o n of her argument t h a t she d i d not s u f f e r from a 
p r e e x i s t i n g c o n d i t i o n a t the time she s u f f e r e d the second 
r o t a t o r - c u f f t e a r . 
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t h e f a c t - f i n d e r -- t o f i n d t h e f a c t s t o be d i f f e r e n t f r o m what 

t h e t r i a l c o u r t f o u n d them t o b e . " ' " F r a n c i s P o w e l l E n t e r s . ,  

I n c . v. A n d rews, 21 So. 3d 72 6, 736 ( A l a . C i v . App. 2009) 

( q u o t i n g Muhammad v. L a i d l a w T r a n s i t , I n c . , 917 So. 2d 842, 

846 ( A l a . C i v . App. 2005) ( q u o t i n g i n t u r n Ex p a r t e S t a g g s , 

825 So. 2d 820 822 ( A l a . 2 0 0 1 ) ) ) . 

" F o r an i n j u r y t o be c o m p e n s a b l e , i t must be 
' c a u s e d by an a c c i d e n t a r i s i n g o u t o f and i n t h e 
c o u r s e o f ' t h e e m p l o y e e ' s employment. § 25-5-51, 
A l a . Code 1975. The p h r a s e ' a r i s i n g o u t o f ' an 
e m p l o y e e ' s employment r e q u i r e s a c a u s a l c o n n e c t i o n 
b e t ween t h e i n j u r y and t h e employment. D u n l o p T i r e  
& Rubber Co. v. P e t t u s , 623 So. 2d 313 ( A l a . C i v . 
App. 1 9 9 3 ) . The p h r a s e ' i n t h e c o u r s e o f ' t h e 
e m p l o y e e ' s employment r e f e r s t o t h e t i m e , p l a c e , and 
c i r c u m s t a n c e s u n d e r w h i c h t h e a c c i d e n t o c c u r r e d . I d . 
I n a c c i d e n t a l c a s e s , i . e . , t h o s e i n v o l v i n g a sudden 
and t r a u m a t i c e v e n t , an employee must p r o d u c e 
s u b s t a n t i a l e v i d e n c e t e n d i n g t o show t h a t t h e 
a l l e g e d a c c i d e n t o c c u r r e d and must a l s o e s t a b l i s h 
m e d i c a l c a u s a t i o n by s h o w i n g t h a t t h e a c c i d e n t 
c a u s e d o r was a c o n t r i b u t i n g c a u s e o f t h e i n j u r y . Ex  
p a r t e T r i n i t y I n d u s . , I n c . , 680 So. 2d [262,] 266 n. 
3 [ ( A l a . 1 9 9 6 ) ] . " 

P a i r v. J a c k ' s F a m i l y R e s t s . , I n c . , 765 So. 2d 678, 681 ( A l a . 

C i v . App. 2 0 0 0 ) . The t r i a l c o u r t c o n c l u d e d t h a t Grund had 

f a i l e d t o e s t a b l i s h a c o n n e c t i o n b e tween h e r employment and 

e i t h e r o f h e r r o t a t o r - c u f f t e a r s ; t h a t i s , t h e t r i a l c o u r t 

d e t e r m i n e d t h a t Grund had f a i l e d t o e s t a b l i s h m e d i c a l 

c a u s a t i o n o f h e r r o t a t o r - c u f f t e a r s . We a g r e e w i t h t h e t r i a l 

12 



2090322 

c o u r t ' s c o n c l u s i o n . 

R e g a r d i n g Grund's a l l e g e d November 28, 2006, a c c i d e n t and 

t h e r o t a t o r - c u f f t e a r d i a g n o s e d by Dr. S o n g e r i n F e b r u a r y 

2007, t h e t r i a l c o u r t had b e f o r e i t ample e v i d e n c e s u p p o r t i n g 

a c o n c l u s i o n t h a t Grund h a d f a i l e d t o e s t a b l i s h a c a u s a l 

c o n n e c t i o n b e tween t h e a l l e g e d a c c i d e n t and h e r r o t a t o r - c u f f 

t e a r . A l t h o u g h Grund t e s t i f i e d t h a t she s u f f e r e d an o n s e t o f 

p a i n on November 28, 2006, w h i l e she was r a c k i n g d o o r h a n d l e s , 

Dr. Songer t e s t i f i e d t h a t , b e c a u s e he had n o t s e e n Grund u n t i l 

F e b r u a r y 2007, he c o u l d n o t r e l a t e Grund's i n j u r y t o t h e 

a l l e g e d November 28, 2006, a c c i d e n t . Grund's f a i l u r e t o 

i n d i c a t e t h a t t h e i n j u r y was work r e l a t e d on h e r s h o r t - t e r m -

d i s a b i l i t y a p p l i c a t i o n and Dr. S o n g e r ' s i n d i c a t i o n t h a t t h e 

i n j u r y was n o t work r e l a t e d on t h e a t t e n d i n g p h y s i c i a n ' s 

s t a t e m e n t i n s u p p o r t o f Grund's s h o r t - t e r m - d i s a b i l i t y 

a p p l i c a t i o n a l s o s u p p o r t t h e c o n c l u s i o n t h a t Grund f a i l e d t o 

p r e s e n t s u f f i c i e n t e v i d e n c e d e m o n s t r a t i n g t h a t t h e a l l e g e d 

November 28, 2006, a c c i d e n t r e s u l t e d i n t h e r o t a t o r - c u f f t e a r 

d i a g n o s e d by Dr. S o n g e r i n F e b r u a r y 2007. Thus, we c a n n o t 

c o n c l u d e t h a t t h e t r i a l c o u r t e r r e d when i t d e t e r m i n e d t h a t 

G rund had f a i l e d t o e s t a b l i s h a c a u s a l c o n n e c t i o n b e tween t h e 
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a l l e g e d November 2006 a c c i d e n t and h e r f i r s t r o t a t o r - c u f f 

t e a r . 

R e g a r d i n g Grund's s e c o n d r o t a t o r - c u f f t e a r , w h i c h was 

d i a g n o s e d by Dr. S o n g e r on September 26, 2007, we r e a c h t h e 

same c o n c l u s i o n . Dr. S o n g e r t e s t i f i e d t h a t he b e l i e v e d t h a t 

when Grund had r e t u r n e d t o work she had w o r k e d o u t s i d e h e r 

r e s t r i c t i o n s , r e s u l t i n g i n a s e c o n d r o t a t o r - c u f f t e a r . 

However, Dr. Songer was n o t as c e r t a i n o f t h i s f a c t once he 

was p r e s e n t e d w i t h i n f o r m a t i o n i n d i c a t i n g t h a t Grund's r e t u r n 

t o employment had n o t r e q u i r e d h e r t o work o u t s i d e t h e 

r e s t r i c t i o n s e s t a b l i s h e d by Grund's p h y s i c a l t h e r a p i s t , 

Haynes, who had p e r s o n a l l y o b s e r v e d Grund's j o b d u t i e s . 

N o t a b l y , i t a p p e a r s f r o m h i s d e p o s i t i o n t e s t i m o n y t h a t Dr. 

So n g e r was u n d e r t h e i m p r e s s i o n t h a t Grund had c o n t i n u e d t o 

work a t A m e r i c a n T r i m t h r o u g h A u g u s t and i n t o September 2007. 

However, Grund's l a s t day a t A m e r i c a n T r i m was A u g u s t 6, 2007, 

t h e day b e f o r e h e r A u g u s t 7, 2007, a p p o i n t m e n t w i t h Dr. 

S o n g e r . Dr. Songer t e s t i f i e d t h a t he f o u n d no weakness when 

he c h e c k e d Grund's r o t a t o r c u f f a t t h e A u g u s t 7, 2007, o f f i c e 

v i s i t , i n d i c a t i n g t h a t i t was p o s s i b l e t h a t Grund d i d n o t , a t 

t h a t t i m e , have a r o t a t o r - c u f f t e a r . A l t h o u g h Grund c o n t i n u e d 
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t o c o m p l a i n o f p a i n and d i s c o m f o r t and d e v e l o p e d p o p p i n g i n 

h e r s h o u l d e r o v e r t h e n e x t s e v e r a l weeks, she was no l o n g e r 

p e r f o r m i n g any work f o r A m e r i c a n T r i m . By t h e t i m e Dr. S o n g e r 

d i a g n o s e d t h e s e c o n d r o t a t o r - c u f f t e a r on September 26, 2007, 

Grund had n o t w o r k e d a t A m e r i c a n T r i m f o r s e v e n weeks. 

The t r i a l c o u r t c o u l d have d i s c o u n t e d Dr. S o n g e r ' s 

c o n c l u s i o n t h a t t h e s e c o n d r o t a t o r - c u f f t e a r r e s u l t e d f r o m 

G r u n d ' s r e t u r n t o employment i n l i g h t o f t h e e v i d e n c e 

i n d i c a t i n g t h a t Grund's employment a c t i v i t i e s d i d n o t v i o l a t e 

h e r r e s t r i c t i o n s . The t r i a l c o u r t c o u l d a l s o have c o n s i d e r e d 

t h e f a c t t h a t Grund had n o t a c t u a l l y w o r k e d a t A m e r i c a n T r i m 

a f t e r A u g u s t 6, 2007, and t h e f a c t t h a t Dr. S o n g e r had f o u n d 

no weakness i n t h e r o t a t o r c u f f d u r i n g h i s A u g u s t 7, 2007, 

exam as s u p p o r t f o r a c o n c l u s i o n t h a t Grund had n o t s u f f e r e d 

t h e s e c o n d r o t a t o r - c u f f t e a r a t work, s e v e n weeks b e f o r e . 

Thus, we c a n n o t c o n c l u d e t h a t t h e t r i a l c o u r t e r r e d i n 

d e t e r m i n i n g t h a t Grund's s e c o n d r o t a t o r - c u f f t e a r was n o t 

r e l a t e d t o t h e a c t i v i t i e s o f h e r e m p l o y m e n t . 4 

4Grund does not argue t h a t the second r o t a t o r - c u f f t e a r 
s h o u l d be t r e a t e d as a compensable i n j u r y under the 
s u c c e s s i v e - c o m p e n s a b l e - i n j u r y r u l e as s e t out by our supreme 
c o u r t i n Ex p a r t e P i k e County Commission, 740 So. 2d 1080, 
1084 ( A l a . 1999) ( q u o t i n g 1 A r t h u r L a r s o n & Lex K. L a r s o n , 
L a r s o n ' s Workers' Compensation Law § 13.00 (1998)) ("When 
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The t r i a l c o u r t ' s c o n c l u s i o n t h a t Grund had f a i l e d t o 

e s t a b l i s h t h a t h e r r o t a t o r - c u f f t e a r s were c a u s e d by an 

a c c i d e n t o r a c t i v i t y r e l a t e d t o h e r employment i s s u p p o r t e d by 

s u b s t a n t i a l e v i d e n c e . B e c a u s e we have d e t e r m i n e d t h a t t h e 

t r i a l c o u r t c o u l d have p r o p e r l y c o n c l u d e d t h a t Grund d i d n o t 

p r e s e n t s u f f i c i e n t e v i d e n c e o f m e d i c a l c a u s a t i o n , we p r e t e r m i t 

d i s c u s s i o n o f Grund's argument r e g a r d i n g w h e t h e r she p r o v i d e d 

p r o p e r n o t i c e o f h e r November 2006 i n j u r y t o A m e r i c a n T r i m . 

See F a v o r i t e M a r k e t S t o r e v. W a l d r o p , 924 So. 2d 719, 723 

( A l a . C i v . App. 2005) ( s t a t i n g t h a t t h i s c o u r t w o u l d p r e t e r m i t 

d i s c u s s i o n o f f u r t h e r i s s u e s i n l i g h t o f t h e d i s p o s i t i v e 

n a t u r e o f a n o t h e r i s s u e ) . The t r i a l c o u r t ' s j u d g m e n t , i n s o f a r 

as i t d e n i e d Grund w o r k e r s ' c o m p e n s a t i o n b e n e f i t s , i s 

a f f i r m e d . 

A n a l y s i s R e g a r d i n g A m e r i c a n T r i m ' s R e i m b u r s e m e n t C l a i m 

G r u n d f u r t h e r a r g u e s t h a t t h e t r i a l c o u r t i n c o r r e c t l y 

d e t e r m i n e d t h a t she had b r e a c h e d a c o n t r a c t w i t h A m e r i c a n T r i m 

d e t e r m i n i n g whether a s u c c e s s i v e i n j u r y i s compensable, the 
g e n e r a l r u l e i s t h a t '[w]hen the p r i m a r y i n j u r y i s shown t o 
have a r i s e n out of and i n the course of employment, ev e r y 
n a t u r a l consequence t h a t f l o w s from the i n j u r y l i k e w i s e a r i s e s 
out of the employment, u n l e s s i t i s the r e s u l t of an 
independent i n t e r v e n i n g cause a t t r i b u t a b l e t o [the] c l a i m a n t ' s 
own i n t e n t i o n a l conduct.'") 
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t o r e i m b u r s e any i n s u r a n c e premiums p a i d on h e r b e h a l f w h i l e 

she was o u t o f work on s h o r t - t e r m - d i s a b i l i t y l e a v e . G r u n d 

a r g u e s t h a t A m e r i c a n T r i m d i d n o t e s t a b l i s h m u t u a l a s s e n t t o 

t h e t e r m s o f any a l l e g e d c o n t r a c t f o r r e i m b u r s e m e n t . See  

Whorton v. B r u c e , 17 So. 3d 661 , 665 ( A l a . C i v . App 2009) 

( q u o t i n g B o a r d o f Comm'rs o f Alabama S t a t e B a r v. J o n e s , 291 

A l a . 371 , 378, 281 So. 2d 2 67 , 273 (1 973)) ( " ' I t has l o n g been 

t h e l a w i n Alabama (and i n d e e d i t i s e l e m e n t a r y ) t h a t t h e 

m u t u a l a s s e n t o f t h e p a r t i e s t o t h e same t h i n g , and i n t h e 

same s e n s e , i s an e s s e n t i a l e l e m e n t t o e v e r y c o n t r a c t . ' " ) . 

However, a l t h o u g h A m e r i c a n T r i m d i d s t a t e i n i t s c o u n t e r c l a i m 

t h a t i t was p u r s u i n g r e i m b u r s e m e n t u n d e r t h e t e r m s o f t h e 

employee handbook, w h i c h , i n c e r t a i n c a s e s , c o u l d s e r v e as a 

c o n t r a c t b e tween an e m p l o y e r and an e m p l o y e e , s e e , e.g., Amoco  

F a b r i c s & F i b e r s Co. v. H i l s o n , 669 So. 2d 832, 834-35 

( A l a . 1995) ( a f f i r m i n g a summary judgment c o n c l u d i n g t h a t 

Amoco's v a c a t i o n p o l i c y , c o n t a i n e d w i t h i n i t s employee 

handbook, c r e a t e d a u n i l a t e r a l c o n t r a c t ) , a t t r i a l A m e r i c a n 

T r i m p r e s e n t e d an FMLA " E m p l o y e r R e s p o n s e t o E m p l o y e e " f o r m 

p r o v i d e d t o Grund p u r s u a n t t o 29 C.F.R. § 8 2 5 . 3 0 0 ( c ) . As 

n o t e d above, t h a t f o r m i n d i c a t e s t h a t Grund's r e q u e s t f o r FMLA 
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l e a v e was a p p r o v e d ; t h a t Grund was e x p e c t e d t o pay h e r s h a r e 

o f h e r h e a l t h - i n s u r a n c e premiums w h i l e she was on FMLA l e a v e ; 

t h a t A m e r i c a n T r i m w o u l d pay h e r o t h e r i n s u r a n c e premiums f o r 

h e r d u r i n g h e r FMLA l e a v e ; t h a t , i f Grund f a i l e d t o pay h e r 

s h a r e o f t h e h e a l t h - i n s u r a n c e premiums, A m e r i c a n T r i m w o u l d 

pay t h o s e premiums f o r h e r ; and t h a t Grund w o u l d be r e q u i r e d 

t o r e i m b u r s e A m e r i c a n T r i m f o r h e r s h a r e o f t h e o t h e r 

i n s u r a n c e premiums i t had p a i d on h e r b e h a l f once she r e t u r n e d 

f r o m FMLA l e a v e . Thus, we w i l l c o n s i d e r w h e t h e r , u n d e r t h e  

FMLA, A m e r i c a n T r i m was e n t i t l e d t o t h e $7,176.49 

r e i m b u r s e m e n t awarded t o i t by t h e t r i a l c o u r t . 

Under t h e FMLA, an e m p l o y e r i s r e q u i r e d t o m a i n t a i n 

g r o u p - h e a l t h - i n s u r a n c e b e n e f i t s f o r an employee on FMLA l e a v e . 

29 C.F.R. § 8 2 5 . 2 0 9 ( a ) . Any p o r t i o n o f t h e premium f o r g r o u p 

h e a l t h i n s u r a n c e t h a t was b o r n e by t h e employee b e f o r e t h e 

employee t o o k FMLA l e a v e must s t i l l be b o r n e by t h e employee 

w h i l e on FMLA l e a v e . 29 C.F.R. § 8 2 5 . 2 1 0 ( a ) . When FMLA l e a v e 

i s t a k e n as u n p a i d l e a v e , t h e e m p l o y e r has a c h o i c e o f s e v e r a l 

methods o f o b t a i n i n g payment o f t h e e m p l o y e e ' s s h a r e o f t h e 

h e a l t h - i n s u r a n c e premium f r o m t h e e m p l o y e e , i n c l u d i n g 

r e q u i r i n g payment t o be made t o t h e e m p l o y e r o r t h e i n s u r a n c e 
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c a r r i e r a t t h e same t i m e t h a t a p a y r o l l d e d u c t i o n w o u l d be 

made o r r e q u i r i n g p r e p a y m e n t o f t h e premiums i f FMLA l e a v e i s 

p r e p l a n n e d . 29 C.F.R. § 8 2 5 . 2 1 0 ( c ) . I f an employee f a i l s t o 

make t h e premium p a y m e n t s , t h e e m p l o y e r i s e n t i t l e d t o r e c o v e r 

t h e e m p l o y e e ' s s h a r e o f t h e premium payments t h e employee 

f a i l e d t o make, p r o v i d e d t h a t t h e e m p l o y e r m a i n t a i n e d t h e 

e m p l o y e e ' s h e a l t h - i n s u r a n c e c o v e r a g e by p a y i n g t h e e m p l o y e e ' s 

s h a r e o f t h e premium. 29 C.F.R. § 8 2 5 . 2 1 2 ( b ) . I f an employee 

does n o t r e t u r n t o work a f t e r t h e e x p i r a t i o n o f h i s o r h e r 

FMLA l e a v e , an e m p l o y e r may r e c o v e r i t s p o r t i o n o f t h e g r o u p -

h e a l t h - i n s u r a n c e premium o n l y i n c e r t a i n c i r c u m s t a n c e s . 29 

C.F.R. § 8 2 5 . 2 1 3 ( a ) . However, i f an e m p l o y e r has e l e c t e d t o 

m a i n t a i n o t h e r b e n e f i t s f o r t h e employee w h i l e t h e employee i s 

on FMLA l e a v e , t h e e m p l o y e r i s e n t i t l e d t o " r e c o v e r o n l y t h e 

c o s t s i n c u r r e d f o r p a y i n g t h e e m p l o y e e ' s s h a r e o f any premiums 

w h e t h e r o r n o t t h e employee r e t u r n s t o work." 2 9 C.F.R. § 

825.213(b) ( e m p h a s i s a d d e d ) . The e m p l o y e r may r e c o v e r any o f 

t h e amounts t o w h i c h i t i s e n t i t l e d by a p p r o p r i a t e p a y r o l l 

d e d u c t i o n o r by i n s t i t u t i n g l e g a l a c t i o n a g a i n s t t h e e m p l o y e e . 

29 C.F.R. § 8 2 5 . 2 1 3 ( f ) . 

B e c a u s e A m e r i c a n T r i m p a i d Grund's s h a r e o f t h e h e a l t h -
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i n s u r a n c e premiums when Grund f a i l e d t o do so w h i l e she was on 

FMLA l e a v e , A m e r i c a n T r i m i s e n t i t l e d t o be r e i m b u r s e d f o r 

Grund's s h a r e o f t h e h e a l t h - i n s u r a n c e premiums t h a t A m e r i c a n 

T r i m p a i d . § 8 2 5 . 2 1 2 ( b ) . I n a d d i t i o n , b e c a u s e A m e r i c a n T r i m 

p a i d Grund's s h a r e o f t h e o t h e r i n s u r a n c e premiums w h i l e she 

was on FMLA l e a v e , A m e r i c a n T r i m i s e n t i t l e d t o be r e i m b u r s e d 

f o r t h e amount o f Grund's s h a r e o f t h o s e premiums as w e l l . § 

8 2 5 . 2 1 3 ( b ) . A l t h o u g h t h e t r i a l c o u r t may have b a s e d i t s 

d e t e r m i n a t i o n t h a t A m e r i c a n T r i m was due $7,176.49 i n 

r e i m b u r s e m e n t f r o m Grund on a b r e a c h - o f - c o n t a c t t h e o r y b a s e d 

on a p r o v i s i o n a l l e g e d l y c o n t a i n e d i n t h e employee handbook, 

we a r e n o t c o n s t r a i n e d t o c o n s i d e r o n l y w h e t h e r A m e r i c a n T r i m 

e s t a b l i s h e d t h a t Grund b r e a c h e d a c o n t r a c t r e q u i r i n g h e r t o 

r e i m b u r s e A m e r i c a n T r i m . See S y s t r e n d s , I n c . v. Group 8760, 

LLC, 959 So. 2d 1052, 1081 ( A l a . 2006) ( q u o t i n g Unum L i f e I n s .  

Co. o f A m e r i c a v. W r i g h t , 897 So. 2d 1059, 1082 ( A l a . 2004) 

( q u o t i n g i n t u r n L i b e r t y N a t ' l L i f e I n s . Co. v. U n i v e r s i t y o f  

Alabama H e a l t h S e r v s . Found., 881 So. 2d 1013, 1020 ( A l a . 

2 0 0 3 ) ) ) ( n o t i n g t h a t an a p p e l l a t e c o u r t "'"may a f f i r m a t r i a l 

c o u r t ' s judgment on 'any v a l i d l e g a l g r o u n d p r e s e n t e d by t h e 

r e c o r d , r e g a r d l e s s o f w h e t h e r t h a t g r o u n d was c o n s i d e r e d , o r 
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even i f i t was r e j e c t e d , by t h e t r i a l c o u r t ' " ' " ) . B e c a u s e t h e 

e v i d e n c e e s t a b l i s h e d t h a t A m e r i c a n T r i m i s e n t i t l e d t o 

r e i m b u r s e m e n t u n d e r t h e FMLA, and b e c a u s e we may a f f i r m a 

t r i a l c o u r t ' s j u dgment p r o v i d e d t h a t i t i s s u p p o r t e d by any 

v a l i d l e g a l g r o u n d , see S y s t r e n d s , 959 So. 2d a t 1081, we 

a f f i r m t h e t r i a l c o u r t ' s j u dgment i n s o f a r as i t awarded 

A m e r i c a n T r i m $7,176.49 f o r r e i m b u r s e m e n t o f Grund's s h a r e o f 

t h e i n s u r a n c e premiums p a i d by A m e r i c a n T r i m w h i l e Grund was 

on FMLA l e a v e . 

C o n c l u s i o n 

The t r i a l c o u r t ' s j u d g m e n t , i n s o f a r as i t d e n i e d Grund's 

c l a i m f o r w o r k e r s ' c o m p e n s a t i o n , i s s u p p o r t e d by s u b s t a n t i a l 

e v i d e n c e . L i k e w i s e , t h e t r i a l c o u r t ' s j u d g m e n t , i n s o f a r as i t 

awarded A m e r i c a n T r i m a judgment i n i t s f a v o r f o r $7,176.49 

f o r r e i m b u r s e m e n t f o r Grund's p o r t i o n o f i n s u r a n c e premiums 

A m e r i c a n T r i m p a i d on h e r b e h a l f w h i l e she was on FMLA l e a v e , 

i s i n a c c o r d a n c e w i t h t h e l a w g o v e r n i n g FMLA l e a v e and an 

e m p l o y e r ' s r i g h t t o r e i m b u r s e m e n t . A c c o r d i n g l y , t h e t r i a l 

c o u r t ' s judgment i s a f f i r m e d . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur. 
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