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James H. Nelson, J r . , and Nelson Boatyard, Inc. 

v. 

Norma P. Wenzel, et a l . 
Appeal from Baldwin C i r c u i t Court 

(CV-08-900584) 

PITTMAN, Judge. 

In t h i s a p p e a l , t r a n s f e r r e d t o t h i s c o u r t by the Alabama 

Supreme Court p u r s u a n t t o A l a . Code 1975, § 12-2-7(6), the 

Ba l d w i n C i r c u i t C o u r t has e n t e r e d an o r d e r g r a n t i n g a motion 

s e e k i n g changes i n t h a t c o u r t ' s September 11, 2009, o r d e r i n 
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an a c t i o n stemming from a r e a l - p r o p e r t y d i s p u t e i n v o l v i n g f i v e 

c o t e n a n t p l a i n t i f f s — Norma P. Wenzel, R o d e r i c k H. Wenzel, 

Gary H. Wenzel, Joseph L. Wenzel, and R o n a l d E. Wenzel ("the 

Wenzels") — a governmental defendant (Baldwin County), and 

two p r i v a t e - p a r t y defendants — James H. N e l s o n , J r . , and 

N e l s o n B o a t y a r d , I n c . ("the N e l s o n d e f e n d a n t s " ) . Because we 

conclude t h a t the o r d e r from which the a p p e a l has been taken 

i s not a f i n a l judgment, we d i s m i s s the a p p e a l . 

In May 2008, the Wenzels f i l e d a c i v i l a c t i o n s e e k i n g , i n 

p e r t i n e n t p a r t , a d e c l a r a t i o n of the l e g a l s t a t u s of a pathway 

t h a t c o n s i s t s of g r a v e l and d i r t and t h a t t r a n s e c t s r e a l 

p r o p e r t y owned by the Wenzels i n B a l d w i n County, e x t e n d i n g 

from Buchanan P l a c e t o the n o r t h boundary of p r o p e r t y h e l d by 

the N e l s o n d e f e n d a n t s . The Wenzels contended t h a t the p a t h 

was not a p u b l i c r o a d but t h a t , i f the p a t h were j u d i c i a l l y 

d e t e r mined t o be a p u b l i c road, the e x t e n t of the p u b l i c r o a d 

s h o u l d be d e c l a r e d t o be l i m i t e d t o i t s h i s t o r i c a l w i d t h 

n o t w i t h s t a n d i n g r e c e n t w i d e n i n g work performed on the pathway. 

In a b r i e f s u b m i t t e d b e f o r e t r i a l , the Wenzels urged the t r i a l 

c o u r t , i f i t determined the pathway to be a p u b l i c r o a d , t o 

" r e q u i r e t h a t B a l d w i n County p r o v i d e a metes and bounds 
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d e s c r i p t i o n of the road so t h a t the b o u n d a r i e s of the ro a d can 

be e s t a b l i s h e d c o n c l u s i v e l y , the premises c o n s i d e r e d and t h a t 

the c o o r d i n a t e s approximate the o r i g i n a l w i d t h and a l i g n m e n t 

of the r o a d . " The Ne l s o n defendants f i l e d an answer and a 

c o u n t e r c l a i m a s s e r t i n g t h a t they h e l d t i t l e t o the pathway by 

v i r t u e of adverse p o s s e s s i o n . 

A f t e r h o l d i n g an ore tenus p r o c e e d i n g , the t r i a l c o u r t on 

September 11, 2009, e n t e r e d an o r d e r d e t e r m i n i n g the pathway 

to be a p u b l i c r o a d by p r e s c r i p t i o n and r e j e c t i n g the 

p r o p o s i t i o n t h a t the Ne l s o n defendants h e l d t i t l e t o the 

pathway. The c o u r t r u l e d t h a t the r e p o r t of a su r v e y of the 

pathway t h a t had been performed by s u r v e y o r John Sims 

a c c u r a t e l y d e p i c t e d the l o c a t i o n , e x t e n t , and f e a t u r e s of the 

pathway, but i t d i r e c t e d B a l d w i n County t o have a metes and 

bounds su r v e y performed as t o the pathway and t o submit the 

s u r v e y o r ' s r e p o r t f o r r e v i e w by the t r i a l c o u r t and p o t e n t i a l 

i n c o r p o r a t i o n i n t o a f i n a l judgment. B a l d w i n County 

s u b s e q u e n t l y s u b m i t t e d a su r v e y r e p o r t t h a t r e f l e c t e d a r o a d 

r i g h t - o f - w a y of over 55 f e e t i n w i d t h . 

In response t o the f i l i n g of the su r v e y r e p o r t by B a l d w i n 

County, the Wenzels f i l e d , on October 12, 2009, a motion, 
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which they l a b e l e d as a motion t o a l t e r , amend, or v a c a t e a 

judgment, s t a t i n g numerous o b j e c t i o n s t o the s u r v e y r e p o r t ; 

the Wenzels l a t e r sought l e a v e t o supplement t h e i r motion so 

as t o s t a t e a d d i t i o n a l o b j e c t i o n s t o the B a l d w i n County sur v e y 

and t o c h a l l e n g e c e r t a i n f i n d i n g s of f a c t made by the t r i a l 

c o u r t . The r e l i e f sought by the Wenzels i n b o t h f i l i n g s was 

t h a t the t r i a l c o u r t " s e t a s i d e , modify or v a c a t e [ i t s o r d e r 

of] September 11, 2009, t o r e q u i r e B a l d w i n County t o r e s u r v e y  

the r i g h t - o f - w a y t o keep i t t o the h i s t o r i c a l w i d t h of the  

s i n g l e l a n e r o a d " (emphasis added). The N e l s o n defendants 

f i l e d a response r e i t e r a t i n g t h e i r c o n t e n t i o n t h a t i f the 

pathway was not a d e d i c a t e d p u b l i c road, i t was h e l d by them 

by v i r t u e of adverse p o s s e s s i o n , but the Wenzels f i l e d a 

motion t o s t r i k e t h a t response as amounting to an o u t - o f - t i m e 

motion to a l t e r , amend, or v a c a t e a judgment. The t r i a l 

c o u r t , on November 25, 2009, re n d e r e d t h r e e o r d e r s t h a t (a) 

g r a n t e d l e a v e t o the Wenzels to supplement t h e i r October 12, 

2009, motion c h a l l e n g i n g the t r i a l c o u r t ' s p r e v i o u s o r d e r ; (b) 

s t r u c k the N e l s o n d e f e n d a n t s ' response t o the Wenzels' motion; 

and (c) " g r a n t e d " the Wenzels' October 12, 2009, motion 

w i t h o u t f u r t h e r comment. 
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On January 6, 2010, the N e l s o n defendants f i l e d a n o t i c e 

of a p p e a l from the t r i a l c o u r t ' s November 25, 2009, o r d e r 

g r a n t i n g the Wenzels' motion t h a t had sought v a c a t i o n or 

m o d i f i c a t i o n of the September 11, 2009, o r d e r so as t o 

" r e q u i r e B a l d w i n County t o r e s u r v e y the r i g h t - o f - w a y t o keep 

i t t o the h i s t o r i c a l w i d t h of the s i n g l e l a n e r o a d . " 1 In 

t h e i r b r i e f t o t h i s c o u r t , however, the Wenzels p o s i t t h a t the 

t r i a l c o u r t ' s o r d e r g r a n t i n g t h e i r motion of October 12, 

2009, i s not a f i n a l judgment because, they say, a l l i s s u e s 

have not been f i n a l l y a d j u d i c a t e d . We agree. 

As we noted i n Greenwood v. L i n d s e y Harbor, LLC, 976 So. 

2d 1024 ( A l a . C i v . App. 2007), " [ a ] n a p p e a l o r d i n a r i l y l i e s 

o n l y from the e n t r y of a f i n a l judgment," and, l i k e w i s e , an 

o r d e r or judgment " i s g e n e r a l l y not f i n a l u n l e s s a l l the 

c l a i m s , or the r i g h t s or l i a b i l i t i e s of a l l the p a r t i e s , have 

been d e c i d e d . " 976 So. 2d a t 1026. Greenwood a l s o notes t h a t 

the s o l e e x c e p t i o n t o t h a t r u l e of f i n a l i t y o c c u r s "when the 

t r i a l c o u r t d i r e c t s the e n t r y of a f i n a l judgment p u r s u a n t t o 

R u l e 5 4 ( b ) , A l a . R. C i v . P." I d . We s e t f o r t h t h o s e 

1 B a l d w i n County d i d not f i l e a n o t i c e of a p p e a l and has 
not f i l e d a b r i e f w i t h t h i s c o u r t . 
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p r i n c i p l e s i n Greenwood because we were c o n s i d e r i n g the 

f i n a l i t y of an o r d e r e n t e r e d i n a r e a l - p r o p e r t y a c t i o n i n 

which the t r i a l c o u r t had g r a n t e d permanent i n j u n c t i v e r e l i e f 

i n f a v o r of a c o m p l a i n i n g p a r t y s e e k i n g c o n t i n u e d access t o a 

p r i v a t e r i g h t - o f - w a y a c r o s s l a n d of d e f e n d i n g p a r t i e s but had 

o r d e r e d t h a t a s u r v e y be conducted t o determine how the r i g h t -

of-way c o u l d be a d j u s t e d t o connect t o a nearby p u b l i c road. 

976 So. 2d a t 1025. Because the t r i a l c o u r t ' s o r d e r , which 

d i d not c o n t a i n a R u l e 54(b) d i r e c t i o n of f i n a l judgment, d i d 

"not r e s o l v e how the r i g h t - o f - w a y [would] be a d j u s t e d t o 

a c c o m p l i s h [ i t s ] o b j e c t i v e , " and because the d e f e n d i n g p a r t i e s 

had sought a p p e l l a t e r e v i e w b e f o r e the mandated s u r v e y c o u l d 

be conducted, we h e l d t h a t the o r d e r under r e v i e w " l e [ f t ] 

something e l s e t o be done and [did] not e n t i r e l y r e s o l v e the 

i s s u e s b e f o r e the c o u r t " and d i s m i s s e d the a p p e a l . 976 So. 2d 

a t 1026. 

S i m i l a r l y , i n t h i s case, a l t h o u g h the t r i a l c o u r t ' s 

September 11, 2009, o r d e r d e c l a r e d the pathway a t i s s u e t o be 

a p u b l i c road, t h a t c o u r t d i r e c t e d t h a t a s u r v e y of the 

pathway a t i s s u e was t o t h e r e a f t e r be performed a t the behest 

of B a l d w i n County and t h a t a r e p o r t of t h a t s u r v e y was t o then 
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be s u b m i t t e d t o the t r i a l c o u r t " f o r r e v i e w and i n c o r p o r a t i o n 

i n t o [ t h a t o r der] i f and as the [ t r i a l c o u r t deemed] 

a p p r o p r i a t e . " A f t e r t h a t s u r v e y had been performed, but 

b e f o r e the t r i a l c o u r t had e x p r e s s l y r u l e d on whether t o 

c r e d i t the s u r v e y r e p o r t and i n c o r p o r a t e i t i n t o a f i n a l 

judgment, the Wenzels a s s e r t e d t h a t the B a l d w i n County s u r v e y 

was f l a w e d and, i n t h e i r October 12, 2009, motion as 

supplemented, urged the t r i a l c o u r t t o g r a n t r e l i e f r e q u i r i n g 

t h a t a new s u r v e y be performed t h a t would adhere t o the 

h i s t o r i c a l l i m i t s of the pathway. The t r i a l c o u r t " g r a n t e d " 

t h a t motion, t h e r e b y d e c l i n i n g t o a c c e p t the r e p o r t of the 

s u r v e y undertaken a t the behest of B a l d w i n County under the 

September 11, 2009, o r d e r and e f f e c t i v e l y c o m p e l l i n g B a l d w i n 

County to s e c u r e a second s u r v e y t h a t had not been completed 

a t the time t h a t the N e l s o n defendants f i l e d t h e i r n o t i c e of 

a p p e a l on January 6, 2010. Here, as i n Greenwood, we have no 

Rule 54(b) c e r t i f i c a t e and we have no judgment p r e s e n t e d f o r 

r e v i e w t h a t has f i n a l l y d e c i d e d a l l the r i g h t s and l i a b i l i t i e s 

of the v a r i o u s p a r t i e s ; i n s t e a d , the November 25, 2009, o r d e r 

u n q u e s t i o n a b l y " l e a v e s something e l s e t o be done and does not 
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e n t i r e l y r e s o l v e the i s s u e s b e f o r e the c o u r t . " 976 So. 2d a t 

1026. 

We conclude t h a t the November 25, 2009, o r d e r of the 

t r i a l c o u r t " g r a n t [ i n g ] " the Wenzels' October 12, 2009, motion 

t h a t , i n t u r n , had c h a l l e n g e d the t r i a l c o u r t ' s o r d e r of 

September 11, 2009, i s not a f i n a l judgment t h a t w i l l s u p p o r t 

a p p e l l a t e r e v i e w . The appea l i s , t h e r e f o r e , d i s m i s s e d . See 

Rule 2 ( a ) ( 1 ) , A l a . R. App. P. We note, however, t h a t the 

premature n o t i c e of appea l of January 6, 2010, d i v e s t e d the 

t r i a l c o u r t of j u r i s d i c t i o n t o r u l e on a l l i s s u e s except 

m a t t e r s e n t i r e l y c o l l a t e r a l t o the a p p e a l (see Horton v.  

Horton, 822 So. 2d 431, 434 ( A l a . C i v . App. 2001)). To the 

e x t e n t t h a t the t r i a l c o u r t may have p u r p o r t e d t o render and 

e n t e r any o r d e r s or judgments i n the case f o l l o w i n g t h a t date 

t h a t touch and concern the e x t e n t of the p a r t i e s ' s u b s t a n t i v e 

r i g h t s as t o the pathway, as the Wenzels' b r i e f s u g g e s t s , 

those o r d e r s or judgments are n e c e s s a r i l y v o i d under Horton. 

A f t e r t h i s c o u r t ' s c e r t i f i c a t e of judgment i n t h i s a p p e a l has 

been i s s u e d , the t r i a l c o u r t w i l l r e g a i n j u r i s d i c t i o n t o e n t e r 

a f i n a l judgment. I d . 

APPEAL DISMISSED. 
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Thompson, P.J., and Bryan, Thomas, and Moore, J J . , 

concur. 
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