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F a c t s and P r o c e d u r a l H i s t o r y 

V e t e r a n s O i l i s a p e t r o l e u m - p r o d u c t s - d i s t r i b u t i o n company 

t h a t o p e r a t e s p r i n c i p a l l y i n the Birmingham a r e a . E a s t i s 

began w o r k i n g f o r V e t e r a n s O i l as a customer s a l e s 

r e p r e s e n t a t i v e i n August 2004. In t h a t r o l e , E a s t i s would 

c o n t a c t p o t e n t i a l and e x i s t i n g customers t o s o l i c i t b u s i n e s s 

on b e h a l f of V e t e r a n s O i l . In January 2005, John Musgrove, 

the p r e s i d e n t of V e t e r a n s O i l , approached E a s t i s c o n c e r n i n g a 

noncompete agreement. A c c o r d i n g t o Musgrove, E a s t i s was g i v e n 

a $100 per week r a i s e as c o n s i d e r a t i o n f o r h i s s i g n i n g the 

noncompete agreement; Musgrove s t a t e d t h a t E a s t i s was not 

r e q u i r e d t o s i g n the noncompete agreement i n o r d e r t o m a i n t a i n 

h i s employment. A c c o r d i n g t o E a s t i s , Musgrove gave him a $100 

per week r a i s e because of h i s performance over the time t h a t 

he had worked f o r V e t e r a n s O i l ; E a s t i s s t a t e d t h a t Musgrove 

r e q u i r e d him t o s i g n the noncompete agreement as a c o n d i t i o n 

of c o n t i n u e d employment. The noncompete agreement p r o v i d e s 

t h a t E a s t i s r e c e i v e d a $100 per week r a i s e as c o n s i d e r a t i o n 

f o r e n t e r i n g i n t o the agreement. The noncompete agreement 

s t a t e s : 

"As agreed upon i n i t i a l employment between V e t e r a n s 
O i l I n c . ( h e r e i n a f t e r r e f e r r e d t o as Company) and 
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James P a u l E a s t i s ( h e r e i n a f t e r r e f e r r e d t o as I ) and 
i n c o n s i d e r a t i o n of a $100 per week r a i s e e f f e c t i v e 
a t the s i g n i n g of t h i s agreement, upon the 
t e r m i n a t i o n of employment w i t h s a i d Company, I s h a l l 
not compete w i t h the b u s i n e s s of the Company, i t s 
s u c c e s s o r s , or i t s a s s i g n e e s . 

" N e i t h e r s h a l l I d i r e c t l y or i n d i r e c t l y undertake or 
a s s i s t i n the s o l i c i t a t i o n of any customers of any 
b u s i n e s s then b e i n g conducted or contemplated by the 
Company, or i t s a f f i l i a t e s , t o c u r t a i l or c a n c e l 
t h e i r b u s i n e s s w i t h the Company or i t s a f f i l i a t e s . 

"COMMENCING ON THE DATE OF EMPLOYMENT TERMINATION, 
t h i s non-compete agreement s h a l l remain i n f u l l 
f o r c e f o r a p e r i o d of two y e a r s . " 

E a s t i s s i g n e d the noncompete agreement on Febr u a r y 9, 2005. 

On the same dat e , E a s t i s s i g n e d an employment agreement w i t h 

V e t e r a n s O i l . The employment agreement s t a t e d , i n p e r t i n e n t 

p a r t : 

"The employee agrees t h a t he or she w i l l n o t, d u r i n g 
h i s or her employment by the Company, or a t any time 
t h e r e a f t e r , i n t e r f e r e w i t h or d i s r u p t , or attempt t o 
i n t e r f e r e w i t h or d i s r u p t , any b u s i n e s s 
r e l a t i o n s h i p , c o n t r a c t u a l or o t h e r w i s e , between the 
Company and any o t h e r p a r t y , i n c l u d i n g c l i e n t s or 
p r o s p e c t i v e c l i e n t s , s u p p l i e r s , agents, or the 
employees of the Company. 

"The employee acknowledges t h a t a l l documents, 
words, f i l e s , customer l i s t s , i n f o r m a t i o n and d a t a 

h i s her p o s s e s s i o n or custo d y , whether 
g a t h e r e d by the employee or any o t h e r p e r s o n , and 
whether or not reduced t o w r i t i n g , an e l e c t r o n i c or 
magnetic medium, r e l a t i n g t o the b u s i n e s s a c t i v i t i e s 
of the Company are and s h a l l remain the s o l e and 
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e x c l u s i v e p r o p e r t y of the Company and/or the 
Company's customers. 

"That upon the t e r m i n a t i o n of s a i d employment, 
i r r e s p e c t i v e of the t i m e , manner or cause of s a i d 
t e r m i n a t i o n , the employee w i l l s u r r e n d e r t o the 
Company a l l i n f o r m a t i o n w r i t t e n or o t h e r w i s e i n 
c o n n e c t i o n w i t h the Company's customers or b u s i n e s s 
as w e l l as o t h e r p r o p e r t y of the Company. 

"The employee w i l l not d u r i n g h i s or her employment 
or a f t e r t e r m i n a t i o n t h e r e o f , i r r e s p e c t i v e of the 
time, manner or cause of the t e r m i n a t i o n of s a i d 
employment, d i r e c t l y or i n d i r e c t l y d i s c l o s e t o any 
per s o n , f i r m or c o r p o r a t i o n any C o n f i d e n t i a l 
I n f o r m a t i o n as l i s t e d below t h a t he or she may have 
a c q u i r e d d u r i n g h i s or her term of employment." 

The employment agreement d e f i n e d c o n f i d e n t i a l i n f o r m a t i o n as 

" i n f o r m a t i o n d i s c l o s e d t o the employee or known or 
g a t h e r e d by the employee as a consequence of or 
through h i s or her employment by the Company and not 
g e n e r a l l y known t o the I n d u s t r y i n which the Company 
i s or may become engaged about the Company's 
p r o d u c t s , a d m i n i s t r a t i v e s e r v i c e s or methods of 
d o i n g b u s i n e s s , i n c l u d i n g , but not l i m i t e d t o , 
i n f o r m a t i o n r e l a t i n g t o t r a d e s e c r e t s , m a r k e t i n g 
t e c h n i q u e s and programs, d a t e s , f i g u r e s , 
p r o j e c t i o n s , c o s t s , methods of o p e r a t i o n , i d e n t i t y 
of p l a n s or a d m i n i s t r a t i v e s e r v i c e s , e s t i m a t e s , 
customer l i s t s , customer h i s t o r y , p e r s o n n e l h i s t o r y , 

s t a t e m e n t s , a c c o u n t i n g p r o c e d u r e s and f i n a n c i a l 
s e l l i n g t e c h n i q u e s . " 

E a s t i s c o n t i n u e d t o work f o r V e t e r a n s O i l u n t i l F e b r u a r y 

11, 2009, when V e t e r a n s O i l l a i d o f f E a s t i s because of a 

downturn i n i t s b u s i n e s s . T h e r e a f t e r , E a s t i s began w o r k i n g as 
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a customer s a l e s r e p r e s e n t a t i v e f o r Holmes O i l Company, I n c . , 

one of V e t e r a n s O i l ' s c o m p e t i t o r s . 

While w o r k i n g f o r Holmes O i l , E a s t i s s o l i c i t e d b u s i n e s s 

from customers of V e t e r a n s O i l . Musgrove d i s c o v e r e d t h a t 

E a s t i s was s o l i c i t i n g i t s customers when some of those 

customers c o n t a c t e d Musgrove. In response, V e t e r a n s O i l s e n t 

a l e t t e r , t h r o u g h i t s a t t o r n e y s , t o E a s t i s and Holmes O i l , 

e x p l a i n i n g the e x i s t e n c e of the noncompete agreement between 

E a s t i s and V e t e r a n s O i l , a l l e g i n g t h a t E a s t i s had breached the 

noncompete agreement by c o n t a c t i n g customers of V e t e r a n s O i l , 

and s t a t i n g t h a t V e t e r a n s O i l i n t e n d e d t o f i l e a l a w s u i t 

a g a i n s t E a s t i s and Holmes O i l u n l e s s E a s t i s ceased c o n t a c t i n g 

any of V e t e r a n s O i l ' s customers and p r o v i d e d V e t e r a n s O i l w i t h 

a l i s t of a l l of i t s customers t h a t he had c o n t a c t e d . Holmes 

O i l t e r m i n a t e d E a s t i s ' s employment; he had worked f o r Holmes 

O i l f o r 26 days. E a s t i s had not i n f o r m e d Holmes O i l t h a t he 

had e n t e r e d i n t o a noncompete agreement w i t h V e t e r a n s O i l . 

On A p r i l 24, 2009, E a s t i s f i l e d a c o m p l a i n t f o r a 

d e c l a r a t o r y judgment, r e q u e s t i n g t h a t the t r i a l c o u r t d e c l a r e 

t h a t the noncompete agreement was i n v a l i d . On the same da t e , 

E a s t i s a l s o moved the t r i a l c o u r t t o e n t e r a p r e l i m i n a r y 
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i n j u n c t i o n p r e v e n t i n g V e t e r a n s O i l from e n f o r c i n g the 

noncompete agreement. V e t e r a n s O i l moved the t r i a l c o u r t t o 

d i s m i s s E a s t i s ' s case and responded t o E a s t i s ' s motion f o r a 

p r e l i m i n a r y i n j u n c t i o n , a l l e g i n g t h a t the noncompete agreement 

was v a l i d . 

On June 12, 2009, V e t e r a n s O i l answered E a s t i s ' s 

c o m p l a i n t and f i l e d a c o u n t e r c l a i m . In i t s c o u n t e r c l a i m , 

V e t e r a n s O i l a l l e g e d t h a t E a s t i s had breached the employment 

agreement, t h a t E a s t i s had been u n j u s t l y e n r i c h e d by h i s 

a c t i o n s , t h a t E a s t i s had m i s a p p r o p r i a t e d t r a d e s e c r e t s , and 

t h a t E a s t i s had t o r t i o u s l y i n t e r f e r e d w i t h V e t e r a n s O i l ' s 

b u s i n e s s r e l a t i o n s . V e t e r a n s O i l r e q u e s t e d t h a t the t r i a l 

c o u r t o r d e r E a s t i s t o d i s g o r g e h i s compensation and 

commissions from s a l e s made t o customers of V e t e r a n s O i l and 

permanently e n j o i n E a s t i s from f u r t h e r breaches of the 

employment agreement, m i s a p p r o p r i a t i o n of t r a d e s e c r e t s , or 

t o r t i o u s i n t e r f e r e n c e w i t h V e t e r a n s O i l ' s b u s i n e s s . V e t e r a n s 

O i l a l s o r e q u e s t e d t h a t the t r i a l c o u r t o r d e r E a s t i s t o pay 

r e s t i t u t i o n i n the amount of $20,800 p l u s i n t e r e s t as 

repayment f o r the c o n s i d e r a t i o n E a s t i s had r e c e i v e d f o r 

s i g n i n g the noncompete agreement, award V e t e r a n s O i l i t s l o s t 
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p r o f i t s , award V e t e r a n s O i l p u n i t i v e damages, and award 

V e t e r a n s O i l an a t t o r n e y fee and i t s c o s t s of l i t i g a t i o n . 

The t r i a l c o u r t conducted a h e a r i n g on August 24, 2009, 

at which i t h e a r d ore tenus t e s t i m o n y . T h e r e a f t e r , on 

September 28, 2009, the t r i a l c o u r t e n t e r e d a judgment 

d e t e r m i n i n g t h a t the noncompete agreement was v a l i d . The 

t r i a l c o u r t d e c l i n e d t o award the compensatory and p u n i t i v e 

damages t h a t V e t e r a n s O i l had sought i n i t s c o u n t e r c l a i m . The 

t r i a l c o u r t d e n i e d a l l o t h e r r e l i e f sought by E a s t i s and 

V e t e r a n s O i l . E a s t i s f i l e d a postjudgment motion, which the 

t r i a l c o u r t d e n i e d . E a s t i s s u b s e q u e n t l y appealed t o the 

Alabama Supreme C o u r t . Our supreme c o u r t t r a n s f e r r e d the 

a p p e a l t o t h i s c o u r t , p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

I s s u e s 

E a s t i s r a i s e s two i s s u e s i n h i s a p p e a l : (1) whether the 

t r i a l c o u r t p r o p e r l y d e termined t h a t the noncompete agreement 

was v a l i d i n s p i t e of what E a s t i s argues i s a f i n d i n g of f a c t 

t h a t the noncompete agreement imposes an undue h a r d s h i p on 

E a s t i s ; and (2) whether the t r i a l c o u r t e r r e d i n d e t e r m i n i n g 

the noncompete agreement was i n f a c t , a v a l i d , e n f o r c e a b l e 

agreement. 
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Sta n d a r d of Review 

The t r i a l c o u r t e n t e r e d i t s judgment a f t e r r e c e i v i n g ore 

tenus t e s t i m o n y . 

"'"'[W]hen a t r i a l c o u r t hears ore tenus 
t e s t i m o n y , i t s f i n d i n g s on d i s p u t e d f a c t s are 
presumed c o r r e c t and i t s judgment based on those 
f i n d i n g s w i l l not be r e v e r s e d u n l e s s the judgment i s 
p a l p a b l y erroneous or m a n i f e s t l y u n j u s t . ' " ' Water  
Works & S a n i t a r y Sewer Bd. v. P a r k s , 977 So. 2d 440, 
443 ( A l a . 2007) ( q u o t i n g F a d a l l a v. F a d a l l a , 929 So. 
2d 429, 433 ( A l a . 2005), q u o t i n g i n t u r n P h i l p o t v. 
S t a t e , 843 So. 2d 122, 125 ( A l a . 2002)). '"The 
presumption of c o r r e c t n e s s , however, i s r e b u t t a b l e 
and may be overcome where t h e r e i s i n s u f f i c i e n t 
e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t t o s u s t a i n i t s 
judgment."' Waltman v. R o w e l l , 913 So. 2d 1083, 1086 
( A l a . 2005) ( q u o t i n g Dennis v. Dobbs, 474 So. 2d 77, 
79 ( A l a . 1985)). ' A d d i t i o n a l l y , the ore tenus r u l e 
does not e x t e n d t o c l o a k w i t h a presumption of 
c o r r e c t n e s s a t r i a l judge's c o n c l u s i o n s of law or 
the i n c o r r e c t a p p l i c a t i o n of law t o the f a c t s . ' 
Waltman v. R o w e l l , 913 So. 2d a t 1086." 

R e t a i l Developers of Alabama, LLC v. E a s t Gadsden G o l f C l u b , 

I n c . , 985 So. 2d 924, 929 ( A l a . 2007). 

A n a l y s i s 

S e c t i o n 8-1-1(a), A l a . Code 1975, p r o v i d e s t h a t " [ e ] v e r y 

c o n t r a c t by which anyone i s r e s t r a i n e d from e x e r c i s i n g a 

l a w f u l p r o f e s s i o n , t r a d e , or b u s i n e s s of any k i n d o t h e r w i s e 

than i s p r o v i d e d by t h i s s e c t i o n i s t o t h a t e x t e n t v o i d . " 

S e c t i o n 8-1-1(b), however, p r o v i d e s an e x c e p t i o n t o the 
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g e n e r a l p r o h i b i t i o n on c o n t r a c t s i n r e s t r a i n t of t r a d e . I t 

p r o v i d e s t h a t 

"[o]ne who s e l l s the good w i l l of a b u s i n e s s may 
agree w i t h the buyer and one who i s employed as an 
agent, s e r v a n t or employee may agree w i t h h i s 
employer t o r e f r a i n from c a r r y i n g on or engaging i n 
a s i m i l a r b u s i n e s s and from s o l i c i t i n g o l d customers 
of such employer w i t h i n a s p e c i f i e d county, c i t y , or 
p a r t t h e r e o f so l o n g as the buyer, or any p e r s o n 
d e r i v i n g t i t l e t o the good w i l l from him, or 
employer c a r r i e s on a l i k e b u s i n e s s t h e r e i n . " 

A noncompete agreement between an employee and h i s or her 

employer i s v a l i d and e n f o r c e a b l e under the e x c e p t i o n p r o v i d e d 

i n § 8-1-1(b) i f : 

"(1) the employer has a p r o t e c t a b l e i n t e r e s t ; 

"(2) the r e s t r i c t i o n i s r e a s o n a b l y r e l a t e d t o t h a t 
i n t e r e s t ; 

"(3) the r e s t r i c t i o n i s r e a s o n a b l e i n time and 
p l a c e ; [and] 

"(4) the r e s t r i c t i o n imposes no undue h a r d s h i p . " 

DeVoe v. Cheatham, 413 So. 2d, 1141, 1142 ( A l a . 1982). 

E a s t i s f i r s t argues t h a t the t r i a l c o u r t e r r e d i n 

d e t e r m i n i n g t h a t the noncompete agreement was v a l i d because, 

E a s t i s s ays, the t r i a l c o u r t made a f a c t u a l d e t e r m i n a t i o n t h a t 

the noncompete agreement imposed an undue h a r d s h i p on E a s t i s . 

In i t s judgment, the t r i a l c o u r t s t a t e d t h a t , " [ g ] i v e n 
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[ E a s t i s ' s ] age, p h y s i c a l and e m o t i o n a l l i m i t a t i o n s , l a c k of 

e d u c a t i o n and i n a b i l i t y t o engage i n o t h e r employment [ E a s t i s ] 

makes a c o m p e l l i n g argument t h a t the r e s t r a i n t imposes an 

undue h a r d s h i p . " 

E a s t i s would have us i n t e r p r e t t h i s passage t o mean t h a t 

the t r i a l c o u r t made a d e f i n i t i v e , f a c t u a l d e t e r m i n a t i o n t h a t 

the noncompete agreement imposes an undue h a r d s h i p on E a s t i s . 

We d i s a g r e e . Read i n the c o n t e x t of the whole of the 

judgment, the above passage i s more c o r r e c t l y r e a d as s t a t i n g 

t h a t the t r i a l c o u r t found t h a t E a s t i s had made a good 

argument c o n c e r n i n g the i s s u e of undue h a r d s h i p or t h a t E a s t i s 

had r a i s e d c e r t a i n p o i n t s t h a t would appear t o f a v o r E a s t i s 

c o n c e r n i n g the i s s u e of undue h a r d s h i p . 

The above-quoted passage from the t r i a l c o u r t ' s judgment 

i s , a t b e s t , ambiguous i n i t s meaning. 

"Courts i n t e r p r e t judgments by the same r u l e s of 
c o n s t r u c t i o n as 'other w r i t t e n i n s t r u m e n t s . ' Wise v.  
Watson, 286 A l a . 22, 27, 236 So. 2d 681, 686 (1970). 
' I f t h e r e i s u n c e r t a i n t y and a m b i g u i t y i n a ... 
judgment, the [ r e v i e w i n g ] c o u r t must c o n s t r u e i t so 
as t o ex p r e s s the i n t e n t of the ... t r i a l judge.' 
P r i c e v. P r i c e , 360 So. 2d 340, 343 ( A l a . C i v . App. 
1978). See a l s o I n t e r - C o n n e c t , I n c . v. Gross, 644 
So. 2d 867, 868 ( A l a . 1994) ('"Rules a p p l i c a b l e t o 
the c o n s t r u c t i o n and i n t e r p r e t a t i o n of c o n t r a c t s are 
a p p l i c a b l e t o the c o n s t r u c t i o n and i n t e r p r e t a t i o n of 
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judgments."') ( q u o t i n g Hanson v. Hearn, 521 So. 2d 
953, 954 ( A l a . 1988)) 

Boyd v. F r a n k l i n , 919 So. 2d 1166, 1171 ( A l a . 2005) . 

"Under those e s t a b l i s h e d r u l e s of c o n t r a c t 
c o n s t r u c t i o n , where t h e r e i s a c h o i c e between a 
v a l i d c o n s t r u c t i o n and an i n v a l i d c o n s t r u c t i o n the 
c o u r t has a duty t o ac c e p t the c o n s t r u c t i o n t h a t 
w i l l u p h o l d , r a t h e r than d e s t r o y , the c o n t r a c t and 
t h a t w i l l g i v e e f f e c t and meaning t o a l l of i t s 
terms. See [Voyager L i f e I n s . Co. v. Whitson, 703 
So. 2d 944,] 948-49 [ ( A l a . 1 9 9 7 ) ] ; S u l l i v a n , Long &  
Hagerty v. Southern E l e c . G e n e r a t i n g Co., 667 So. 2d 
722, 725 ( A l a . 1995). " 

Homes of Legend, In c . v. McCollough, 776 So. 2d 741, 746 ( A l a . 

2000). F o l l o w i n g our w e l l e s t a b l i s h e d r u l e s of j u d i c i a l 

i n t e r p r e t a t i o n , any a m b i g u i t y t h a t may be p r e s e n t i n the above 

passage i n the t r i a l c o u r t ' s judgment s h o u l d be r e a d i n a way 

t h a t upholds, r a t h e r than d e s t r o y s , the t r i a l c o u r t ' s 

judgment. T h e r e f o r e , we f i n d no m e r i t i n E a s t i s ' s argument 

t h a t the t r i a l c o u r t c o u l d not have de t e r m i n e d t h a t the 

noncompete agreement was v a l i d because i t had made a f a c t u a l 

f i n d i n g t h a t the noncompete agreement imposed an undue 

h a r d s h i p on E a s t i s . 

E a s t i s next argues t h a t the noncompete agreement imposes 

an undue h a r d s h i p on him and, t h u s , i s i n v a l i d because, E a s t i s 

s t a t e s , "due t o h i s age, e d u c a t i o n l e v e l , and p h y s i c a l 
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d i s a b i l i t i e s , he cannot do a n y t h i n g e l s e " except work as a 

customer s a l e s r e p r e s e n t a t i v e f o r a p e t r o l e u m - p r o d u c t s -

d i s t r i b u t i o n company. 

In s u p p o r t of h i s argument, E a s t i s c i t e s Chavers v. Copy  

P r o d u c t s Co., 519 So. 2d 942 ( A l a . 1988) . In Chavers, the 

Alabama Supreme Court h e l d t h a t a noncompete agreement was 

i n v a l i d because the former employee was p r e v e n t e d from 

p r a c t i c i n g h i s t r a d e where i t was " u n d i s p u t e d t h a t [ i t was] 

the o n l y t r a d e he knows and by which he can s u p p o r t h i m s e l f 

and h i s f a m i l y . " Chavers, 519 So. 2d a t 945. In t h i s case, 

the e v i d e n c e a t t r i a l showed t h a t E a s t i s was 57 years o l d and 

had been w o r k i n g s i n c e he was 18 or 19 years o l d . E a s t i s has 

worked as a customer s a l e s r e p r e s e n t a t i v e f o r p e t r o l e u m -

p r o d u c t s - d i s t r i b u t i o n companies f o r o n l y the l a s t e i g h t of 

those y e a r s . 

B e f o r e w o r k i n g i n p e t r o l e u m - p r o d u c t s s a l e s , E a s t i s had 

worked f o r seven or e i g h t y e a r s a t S h e l l Auto E l e c t r i c , where 

he r e b u i l t v e h i c l e a l t e r n a t o r r o t o r s . E a s t i s l e f t S h e l l Auto 

E l e c t r i c and j o i n e d the U n i t e d S t a t e s Navy f o r one y e a r . 

A f t e r l e a v i n g the Navy, E a s t i s was the owner of Southern 

E l e c t r i c and R a d i a t o r , a company t h a t r e b u i l t i n d u s t r i a l 

12 
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s t a r t e r s , a l t e r n a t o r s , and g e n e r a t o r s and performed r a d i a t o r 

r e p a i r f o r heavy equipment. E a s t i s t e s t i f i e d t h a t , a l t h o u g h 

he was the owner of the company, he a l s o worked i n the 

company's shop. E a s t i s l a t e r merged Southern E l e c t r i c and 

R a d i a t o r w i t h R a d i a t o r and E l e c t r i c , I n c . , which was owned by 

B i l l y Deerman. A f t e r an u n d e f i n e d p e r i o d , E a s t i s s o l d h i s 

p a r t of R a d i a t o r and E l e c t r i c , I n c . , t o Deerman, and E a s t i s 

then began w o r k i n g f o r A l l e n O i l Company, a p e t r o l e u m -

p r o d u c t s - d i s t r i b u t i o n company. E a s t i s then l e f t A l l e n O i l t o 

work f o r Bessemer O i l Company, another p e t r o l e u m - p r o d u c t s -

d i s t r i b u t i o n company. E a s t i s worked f o r Bessemer O i l f o r 

about a year b e f o r e he began w o r k i n g f o r V e t e r a n s O i l . The 

t e s t i m o n y a t t r i a l shows t h a t E a s t i s has worked i n a v a r i e t y 

of o c c u p a t i o n s and t h a t p e t r o l e u m - p r o d u c t s s a l e s i s not h i s 

o n l y m a r k e t a b l e s k i l l or t r a d e ; t h e r e f o r e , we cannot conclude 

t h a t the noncompete agreement p r e v e n t s E a s t i s from p r a c t i c i n g 

the o n l y t r a d e t h a t he knows. 

E a s t i s next argues t h a t the noncompete agreement imposes 

an undue h a r d s h i p , and, t h u s , i s i n v a l i d because, he says, i t 

i s not s u f f i c i e n t l y l i m i t e d g e o g r a p h i c a l l y . However, E a s t i s 

does not c i t e any r e l e v a n t a u t h o r i t y t o s u p p o r t h i s a s s e r t i o n 

13 



2090409 

t h a t the noncompete agreement was not r e a s o n a b l y l i m i t e d i n 

g e o g r a p h i c a l scope. The o n l y a u t h o r i t y t h a t E a s t i s a r g u a b l y 

c i t e s i n s u p p o r t of h i s argument on t h i s i s s u e i s Benchmark  

M e d i c a l H o l d i n g s , I n c . v. Rehab S o l u t i o n s LLC, 307 F. Supp. 2d 

1249 (M.D. A l a . 2004). The i s s u e i n Benchmark M e d i c a l was 

whether, on summary judgment, the time and g e o g r a p h i c 

l i m i t a t i o n s i n a noncompete p r o v i s i o n i n c o n t r a c t f o r the s a l e 

of a b u s i n e s s were r e a s o n a b l e . The f e d e r a l d i s t r i c t c o u r t 

e x p l a i n e d t h a t i n Alabama, "'[w]here a s a l e of good w i l l i s 

i n v o l v e d , ... the buyer's i n t e r e s t i n what he has a c q u i r e d 

cannot be e f f e c t i v e l y r e a l i z e d u n l e s s the s e l l e r engages not 

t o a c t so as u n r e a s o n a b l y t o d i m i n i s h the v a l u e of what he has 

s o l d . ' " Benchmark M e d i c a l , 307 F. Supp. 2d a t 1264 ( q u o t i n g 

G reenlee v. T u s c a l o o s a O f f i c e Prods. & Supply, I n c . , 474 So. 

2d 669, 671 ( A l a . 1985), q u o t i n g i n t u r n Restatement (Second)  

of C o n t r a c t s § 188, cmt. b (1981)). The f e d e r a l d i s t r i c t 

c o u r t then d e t e r m i n e d t h a t summary judgment was i n a p p r o p r i a t e 

i n t h a t case because t h e r e was a f a c t u a l d i s p u t e over whether 

the p u r c h a s e r had bought o n l y the c u r r e n t s t r u c t u r e of the 

b u s i n e s s or whether i t had bought the p o t e n t i a l f o r f u t u r e 

e x p a n s i o n of the b u s i n e s s i n i t s o p e r a t i o n a l a r e a . The 
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d i s c u s s i o n i n Benchmark M e d i c a l r e g a r d i n g the s a l e of good 

w i l l of a b u s i n e s s i s i r r e l e v a n t t o the i n s t a n t case. 

"Rule 28(a)(10) [,Ala. R. App. P.,] r e q u i r e s 
t h a t arguments i n b r i e f s c o n t a i n d i s c u s s i o n s of 
f a c t s and r e l e v a n t l e g a l a u t h o r i t i e s t h a t s u p p o r t 
the p a r t y ' s p o s i t i o n . I f the y do not, the arguments 
are waived. Moore v. P r u d e n t i a l R e s i d e n t i a l S e r v s .  
L t d . P ' s h i p , 849 So. 2d 914, 923 ( A l a . 2002); 
A r r i n g t o n v. M a t h i s , 929 So. 2d 468, 470 n.2 ( A l a . 
C i v . App. 2005); Hamm v. S t a t e , 913 So. 2d 460, 486 
( A l a . Crim. App. 2002). 'This i s so, because " ' i t 
i s not the f u n c t i o n of t h i s C ourt t o do a p a r t y ' s 
l e g a l r e s e a r c h or t o make and address l e g a l 
arguments f o r a p a r t y based on u n d e l i n e a t e d g e n e r a l 
p r o p o s i t i o n s not s u p p o r t e d by s u f f i c i e n t a u t h o r i t y 
or argument.'"' Jimmy Day Plumbing & H e a t i n g , I n c .  
v. Smith, 964 So. 2d 1, 9 ( A l a . 2007) ( q u o t i n g 
B u t l e r v. Town of Argo, 871 So. 2d 1, 20 ( A l a . 
2003), q u o t i n g i n t u r n Dykes v. Lane T r u c k i n g , I n c . , 
652 So. 2d 248, 251 ( A l a . 1 9 9 4 ) ) . " 

White Sands Group, L.L.C. v. PRS, I I , LLC, 998 So. 2d 1042, 

1058 ( A l a . 2008). Because E a s t i s has f a i l e d t o sup p o r t h i s 

argument on t h i s i s s u e w i t h any r e l e v a n t l e g a l a u t h o r i t y , we 

w i l l not f u r t h e r c o n s i d e r t h a t argument. 

F i n a l l y , E a s t i s argues t h a t the noncompete agreement was 

not v a l i d and e n f o r c e a b l e because, he says, V e t e r a n s O i l d i d 

not have a p r o t e c t a b l e i n t e r e s t . " ' I n o r d e r t o have a 

p r o t e c t a b l e i n t e r e s t , the employer must possess "a s u b s t a n t i a l 

r i g h t i n i t s b u s i n e s s s u f f i c i e n t l y unique t o wa r r a n t the type 

of p r o t e c t i o n contemplated by [a] n o n c o m p e t i t i o n agreement."'" 
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Calhoun v. B r e n d l e , I n c . , 502 So. 2d 689, 691 ( A l a . 

1986) ( q u o t i n g G r e e n l e e , 474 So. 2d a t 671, q u o t i n g i n t u r n 

Cullman Broad. Co. v. B o s l e y , 373 So. 2d 830, 836 ( A l a . 

1979)). 

" ' I n the case of "post-employment r e s t r a i n t , " as i n 
the p r e s e n t case, j u s t i f i c a t i o n , a c c o r d i n g t o the 
Restatement (Second) of C o n t r a c t s § 188, Comment B 
(1979), g e n e r a l l y must be "on the ground t h a t the 
employer has a l e g i t i m a t e i n t e r e s t i n r e s t r a i n i n g 
the employee from a p p r o p r i a t i n g v a l u a b l e t r a d e 
i n f o r m a t i o n and customer r e l a t i o n s h i p s t o which he 
has had a c c e s s i n the course of h i s employment." 
S i m i l a r l y , we have s a i d t h a t " i f an employee i s i n 
a p o s i t i o n t o g a i n c o n f i d e n t i a l i n f o r m a t i o n , a c cess 
t o s e c r e t l i s t s , or t o develop a c l o s e r e l a t i o n s h i p 
w i t h c l i e n t s , the employer may have a p r o t e c t a b l e 
i n t e r e s t . " ' " 

Calhoun, 502 So. 2d a t 692 ( q u o t i n g James S. Kemper & Co. v.  

Cox & A s s o c s . , 434 So.2d 1300, 1384 ( A l a . 1983), q u o t i n g i n 

t u r n DeVoe, 413 So. 2d a t 1143). 

A t V e t e r a n s O i l , E a s t i s was i n a p o s i t i o n t o d e v e l o p 

c l o s e r e l a t i o n s h i p s w i t h i t s customers. E a s t i s s e r v e d as the 

prime c o n t a c t f o r the customers whose accounts he s e r v i c e d , 

who would p l a c e t h e i r o r d e r s through E a s t i s . Because o f 

E a s t i s ' s c l o s e c o n t a c t w i t h V e t e r a n s O i l ' s customers, V e t e r a n s 

O i l had a p r o t e c t a b l e i n t e r e s t ; t h e r e f o r e , t h e r e i s no m e r i t 

i n E a s t i s ' s argument on t h i s i s s u e . See Roberson v. C.P. A l l e n 
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C o n s t r . Co., [Ms. 2080537, May 7, 2010] So. 3d , 

( A l a . C i v . App. 2010); Corson v. U n i v e r s a l Door Sys., I n c . , 

596 So. 2d 565, 565-66 ( A l a . 1991); and L i b e r t y N a t ' l L i f e  

I n s . Co., 592 So. 2d 564, 566 ( A l a . 1992). 

C o n c l u s i o n 

Because E a s t i s has not shown any e r r o r by the t r i a l 

c o u r t , the t r i a l c o u r t ' s judgment i s a f f i r m e d . 

AFFIRMED. 

P i t t m a n and Moore, J J . , concur. 

Bryan, J . , d i s s e n t s , w i t h w r i t i n g , which Thompson, P.J., 

j o i n s . 
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BRYAN, Judge, d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t . James P a u l E a s t i s argues, among 

o t h e r t h i n g s , t h a t the t r i a l c o u r t e r r e d i n c o n c l u d i n g t h a t 

the noncompete agreement was e n f o r c e a b l e because, he says, 

enforcement of the noncompete agreement w i l l cause him an 

undue h a r d s h i p . 

" S e c t i o n 8-1-1, [Ala. ] Code 1975, p r o v i d e s : 

"'(a) E v e r y c o n t r a c t by which anyone 
i s r e s t r a i n e d from e x e r c i s i n g a l a w f u l 
p r o f e s s i o n , t r a d e or b u s i n e s s of any k i n d 
o t h e r w i s e than i s p r o v i d e d by t h i s s e c t i o n 
i s t o t h a t e x t e n t v o i d . 

"'(b) One who s e l l s the good w i l l of 
a b u s i n e s s may agree w i t h the buyer and one 
who i s employed as an agent, s e r v a n t or 
employee may agree w i t h h i s employer t o 
r e f r a i n from c a r r y i n g on or engaging i n a 
s i m i l a r b u s i n e s s and from s o l i c i t i n g o l d 
customers of such employer w i t h i n a 
s p e c i f i e d county, c i t y or p a r t t h e r e o f so 
l o n g as the buyer, or any p e r s o n d e r i v i n g 
t i t l e t o the good w i l l from him, or 
employer c a r r i e s on a l i k e b u s i n e s s 
t h e r e i n . 

" '(c) Upon or i n a n t i c i p a t i o n of a 
d i s s o l u t i o n of the p a r t n e r s h i p , p a r t n e r s 
may agree t h a t none of them w i l l c a r r y on 
a s i m i l a r b u s i n e s s w i t h i n the same county, 
c i t y or town, or w i t h i n a s p e c i f i e d p a r t 
t h e r e o f , where the p a r t n e r s h i p b u s i n e s s has 
been t r a n s a c t e d . ' 
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"T h i s s t a t u t e e x p r e s s e s the p u b l i c p o l i c y of Alabama 
t h a t c o n t r a c t s i n r e s t r a i n t of t r a d e are d i s f a v o r e d . 
See Cullman B r o a d c a s t i n g Co. v. B o s l e y , 373 So. 2d 
830 ( A l a . 1979); Robinson v. Computer S e r v i c e n t e r s ,  
I n c . , 346 So. 2d 940 ( A l a . 1977), H i l l v. R i c e , 259 
A l a . 587, 67 So. 2d 789 (1953). The c o u r t s w i l l not 
e n f o r c e the terms of such a n e g a t i v e covenant 
u n l e s s : 

"(1) the employer has a p r o t e c t a b l e 
i n t e r e s t ; 

"(2) the r e s t r i c t i o n i s r e a s o n a b l y r e l a t e d 
t o t h a t i n t e r e s t ; 

"(3) the r e s t r i c t i o n i s r e a s o n a b l e i n time 
and p l a c e ; 

"(4) the r e s t r i c t i o n imposes no undue  
h a r d s h i p . 

"See [Ala.] Code 1975, § 8-1-1; I d . " 

DeVoe v. Cheatham, 413 So. 2d 1141, 1142 ( A l a . 1982) (emphasis 

added). 

Paragraphs 9 and 10 of the judgment of the t r i a l c o u r t 

s t a t e : 

"9. There i s no q u e s t i o n t h a t [ E a s t i s ] i s 
s u f f e r i n g f i n a n c i a l l y and e m o t i o n a l l y from h i s 
i n a b i l i t y t o engage i n the t r a d e of h i s c h o i c e . 
Given [ E a s t i s ' s ] age, p h y s i c a l and e m o t i o n a l  
l i m i t a t i o n s , l a c k of e d u c a t i o n and i n a b i l i t y t o  
engage i n o t h e r employment [ E a s t i s ] makes a  
c o m p e l l i n g argument t h a t the r e s t r a i n t imposes an  
undue h a r d s h i p . In d e t e r m i n i n g the r e a s o n a b l e n e s s of 
c o n t r a c t u a l p r o v i s i o n s i n r e s t r a i n t of employment, 
the q u e s t i o n of whether i t i s r e a s o n a b l e depends 
upon c i r c u m s t a n c e s , the more i m p o r t a n t of which a r e : 
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(1) i s the purpose t o be o b t a i n e d a f a i r and 
c o n s c i o n a b l e one; (2) w i l l i t do g r e a t e r harm t o the 
employee than good t o the employer; and, (3) i f i t 
i s r e a s o n a b l e as between the p a r t i e s , does i t so 
i n j u r i o u s l y a f f e c t the p u b l i c as t o make i t v o i d as 
a g a i n s t p u b l i c p o l i c y ? White D a i r y Co. v. Davidson, 
[283 A l a . 63,] 214 So. 2d 416 ( A l a . 1968). 

"10. The r e a l problem [ f o r E a s t i s ] , however, i s 
t h a t he a c c e p t e d $100.00 per week c o n s i d e r a t i o n f o r 
h i s promise not t o compete a g a i n s t [Veterans O i l , 
Inc.,] f o r a p e r i o d of two years — a sum t o t a l i n g 
a p p r o x i m a t e l y $20,800.00. I t would not be j u s t f o r 
[Veterans O i l ] not t o o b t a i n the b e n e f i t of i t s 
b a r g a i n w i t h [ E a s t i s ] s i n c e [Veterans O i l ] , a l s o , 
was s u f f e r i n g f i n a n c i a l l y a t the time i t l a i d o f f 
[ E a s t i s ] . " 

(Emphasis added.) 

A f a i r r e a d i n g of those paragraphs i s t h a t , a l t h o u g h the 

t r i a l c o u r t found t h a t enforcement of the noncompete agreement 

would impose an undue h a r d s h i p on E a s t i s , the t r i a l c o u r t 

n o n e t h e l e s s c o n c l u d e d t h a t the noncompete agreement was 

e n f o r c e a b l e because (1) E a s t i s had " a c c e p t e d $100.00 per week 

c o n s i d e r a t i o n f o r h i s promise not t o compete a g a i n s t [Veterans 

O i l ] f o r a p e r i o d of two y e a r s " and (2) V e t e r a n s O i l "was 

s u f f e r i n g f i n a n c i a l l y a t the time i t l a i d o f f [ E a s t i s ] . " My 

r e a d i n g of the law, however, i s t h a t an employee's agreement 

not t o compete a g a i n s t h i s former employer i s not e n f o r c e a b l e 

u n l e s s the employer p r o v e s , see N o b l e s - H a m i l t o n v. Thompson, 
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883 So. 2d 1247, 1249-50 ( A l a . C i v . App. 2003) ("'The burden 

i s upon the pe r s o n or e n t i t y s e e k i n g t o e n f o r c e a c o n t r a c t 

which r e s t r a i n s a l a w f u l t r a d e or b u s i n e s s t o show t h a t i t i s 

not v o i d under § 8-1-1.'" ( q u o t i n g Calhoun v. B r e n d l e , I n c . , 

502 So. 2d 689, 693 ( A l a . 1 9 8 6 ) ) ) , t h a t the agreement imposes 

no undue h a r d s h i p on the employee, see Chavers v. Copy Prods.  

Co. , 519 So. 2d 942, 945 ( A l a . 1988) ( h o l d i n g t h a t a t r i a l 

c o u r t had e r r e d i n e n f o r c i n g a noncompete agreement because 

the noncompete agreement p l a c e d an undue h a r d s h i p on the 

employee). A c c o r d i n g l y , I would h o l d i n the case now b e f o r e us 

t h a t the t r i a l c o u r t e r r e d i n e n f o r c i n g the noncompete 

agreement d e s p i t e i t s f i n d i n g t h a t the noncompete agreement 

imposed an undue h a r d s h i p on E a s t i s . 

Thompson, P.J., co n c u r s . 
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