
REL: 11/19/2010 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 
OCTOBER TERM, 2010-2011 

2090532 

H i l l c r e s t , Ltd. 

v. 

City of Mobile 

Appeal from Mobile C i r c u i t Court 
(CV-03-3091) 

PITTMAN, Judge. 

T h i s a p p e a l , t r a n s f e r r e d t o t h i s c o u r t by the Alabama 

Supreme Court p u r s u a n t t o § 12-2-7(6), A l a . Code 1975, 

concerns the r e s j u d i c a t a e f f e c t of a judgment condemning a 
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p o r t i o n of a t r a c t of r e a l p r o p e r t y upon a subsequent c i v i l 

a c t i o n i n t o r t a l l e g i n g damage t o the remainder of the t r a c t . 

In 2003, H i l l c r e s t , L t d . ("the p a r t n e r s h i p " ) , sued the 

C i t y of M o b i l e ("the C i t y " ) and a number of f i c t i t i o u s l y named 

defendants i n the M o b i l e C i r c u i t C o u r t . In i t s c o m p l a i n t , the 

p a r t n e r s h i p a l l e g e d t h a t i n 1979 i t had p u r c h a s e d a t r a c t of 

l a n d l o c a t e d a t the c o r n e r of H i l l c r e s t Road and G i r b y Road i n 

M o b i l e ; t h a t the C i t y had t h e r e a f t e r approved development of 

nearby l a n d and t h a t the r e s u l t i n g development had i n c r e a s e d 

the amount of water f l o w i n g onto the t r a c t ; t h a t the S t a t e of 

Alabama ("the S t a t e " ) , a c t i n g by and t h r o u g h the Alabama 

Department of T r a n s p o r t a t i o n , had condemned a p o r t i o n of the 

t r a c t i n o r d e r t o widen H i l l c r e s t Road and t o p e r m i t the 

i n s t a l l a t i o n of a l a r g e d r a i n a g e d i t c h t o c a r r y s u r f a c e w a t e r ; 

and t h a t the e v e n t u a l i n s t a l l a t i o n of the d i t c h had p r e v e n t e d 

i n g r e s s t o and e g r e s s from the t r a c t from i t s H i l l c r e s t Road 

f r o n t a g e . The c o m p l a i n t a s s e r t e d t h a t the C i t y ' s h a v i n g 

p e r m i t t e d the nearby development had r e q u i r e d the c o n s t r u c t i o n 

of the d i t c h and had r e s u l t e d i n a d i m i n u t i o n of the v a l u e of 

the t r a c t , and the p a r t n e r s h i p a s s e r t e d c l a i m s of t r e s p a s s , 

n u i s a n c e , and n e g l i g e n c e a g a i n s t the C i t y . The C i t y answered 
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the c o m p l a i n t , a s s e r t i n g , among o t h e r t h i n g s , t h a t the 

p a r t n e r s h i p had f a i l e d t o p r e s e n t i t s c l a i m s i n a t i m e l y 

manner, 1 t h a t the p a r t n e r s h i p had f a i l e d t o f i l e s u i t i n a 

t i m e l y manner, and t h a t the C i t y was not l i a b l e f o r 

i n t e n t i o n a l t o r t s (such as n u i s a n c e or t r e s p a s s ) of i t s 

agents. The p a r t n e r s h i p l a t e r amended i t s c o m p l a i n t t o a s s e r t 

e n t i t l e m e n t t o i n j u n c t i v e r e l i e f p r e v e n t i n g the C i t y "from 

d i s c h a r g i n g storm water onto the [ t r a c t ] a t a r a t e , v e l o c i t y , 

and l o c a t i o n o t h e r than t h a t would e x i s t n a t u r a l l y " and 

r e q u i r i n g the C i t y " p r o v i d e a p p r o p r i a t e i n g r e s s and e g r e s s t o 

the [ t r a c t ] i n the form of b r i d g e s . " 

In August 2009, the C i t y f i l e d a motion f o r a summary 

judgment a s s e r t i n g t h a t the p a r t n e r s h i p ' s c l a i m s were b a r r e d 

by t h e d o c t r i n e of r e s j u d i c a t a because, the C i t y s a i d , the 

i s s u e of damage t o the remainder of the t r a c t from the l o s s of 

i n g r e s s and e g r e s s had been f i n a l l y d e t e r m i n e d i n the 

condemnation a c t i o n ; the C i t y a l s o contended t h a t any o t h e r 

c l a i m s a g a i n s t the C i t y had been "abandoned" or were w i t h o u t 

1Under § 11-47-23, A l a . Code 1975, " [ c ] l a i m s f o r damages 
[ a g a i n s t m u n i c i p a l i t i e s ] growing out of t o r t s s h a l l be 
p r e s e n t e d w i t h i n s i x months from the a c c r u a l t h e r e o f or s h a l l 
be b a r r e d . " 
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a d m i s s i b l e e v i d e n t i a r y s u p p o r t . The C i t y f i l e d i n support of 

i t s motion the judgment i n the condemnation a c t i o n , the 

p a r t n e r s h i p ' s answers t o i n t e r r o g a t o r i e s , and e x c e r p t s from 

the t r a n s c r i p t of a d e p o s i t i o n g i v e n by the p a r t n e r s h i p ' s 

r e p r e s e n t a t i v e . The p a r t n e r s h i p f i l e d a response i n 

o p p o s i t i o n t o the motion, r e l y i n g upon i t s amended c o m p l a i n t 

and the d e p o s i t i o n t e s t i m o n y of the C i t y ' s m u n i c i p a l e n g i n e e r . 

A f t e r a h e a r i n g , the t r i a l c o u r t e n t e r e d a summary judgment i n 

f a v o r of the C i t y on a l l the p a r t n e r s h i p ' s c l a i m s , prompting 

the p a r t n e r s h i p t o a p p e a l . 

Our s t a n d a r d of r e v i e w of summary judgments i s w e l l 

s e t t l e d : 

"A motion f o r summary judgment t e s t s the s u f f i c i e n c y 
of the e v i d e n c e . Such a motion i s t o be g r a n t e d 
when the t r i a l c o u r t determines t h a t t h e r e i s no 
genuine i s s u e as t o any m a t e r i a l f a c t and t h a t the 
moving p a r t y i s e n t i t l e d t o a judgment as a m a t t e r 
of law. The moving p a r t y b e a r s the burden of 
n e g a t i n g the e x i s t e n c e of a genuine i s s u e of 
m a t e r i a l f a c t . F u r t h e r m o r e , when a motion f o r 
summary judgment i s made and s u p p o r t e d as p r o v i d e d 
i n R u l e 56, [ A l a . R. C i v . P.,] the nonmovant may not 
r e s t upon mere a l l e g a t i o n s or d e n i a l s of h i s 
p l e a d i n g s , but must s e t f o r t h s p e c i f i c f a c t s showing 
t h a t t h e r e i s a genuine i s s u e f o r t r i a l . P r o o f by 
s u b s t a n t i a l e v i d e n c e i s r e q u i r e d . " 

Sizemore v. Owner-Operator Indep. D r i v e r s Ass'n, I n c . , 671 So. 

2d 674, 675 ( A l a . C i v . App. 1995) ( c i t a t i o n s o m i t t e d ) . 
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The r e c o r d r e v e a l s t h a t the t r a c t a t i s s u e , as i t 

measured i n 1979, was undeveloped l a n d t h a t b o r d e r e d b o t h 

H i l l c r e s t Road and G i r b y Road. When the S t a t e p l a n n e d t o 

widen H i l l c r e s t Road, condemnation p r o c e e d i n g s were commenced 

t h a t r e s u l t e d i n the S t a t e ' s a c q u i s i t i o n o f a s t r i p o f l a n d 

t a ken from the western b o r d e r o f the t r a c t a l o n g i t s H i l l c r e s t 

Road f r o n t a g e . I t i s w i t h i n t h a t condemned s t r i p t h a t a 

d r a i n a g e d i t c h has been i n s t a l l e d t h a t has b l o c k e d i n g r e s s t o 

and e g r e s s from the t r a c t f r o m H i l l c r e s t Road. 

To the e x t e n t t h a t the p a r t n e r s h i p has sought a judgment 

c o m p e l l i n g the C i t y t o e i t h e r b u i l d b r i d g e s over the d r a i n a g e 

d i t c h l o c a t e d w i t h i n the l a n d t a k e n f r o m the t r a c t by the 

S t a t e or t o respond i n damages f o r the t a k i n g o f the i n g r e s s 

and e g r e s s as t o the H i l l c r e s t Road f r o n t a g e , we must agree 

w i t h the C i t y t h a t the p a r t n e r s h i p ' s c l a i m s are b a r r e d . Under 

Alabama law, i f t h e r e i s a p a r t i a l t a k i n g o f a t r a c t v i a 

eminent domain, " t h e v a l u a t i o n r u l e i s the d i f f e r e n c e between 

the f a i r market v a l u e o f the e n t i r e p r o p e r t y b e f o r e the t a k i n g 

and the f a i r market v a l u e o f the remainder a f t e r the t a k i n g , " 

w i t h " f a i r market v a l u e " b e i n g " t h e p r i c e the p r o p e r t y would 

b r i n g " when v o l u n t a r i l y o f f e r e d f o r s a l e and purchase " a f t e r 
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due c o n s i d e r a t i o n o f a l l the elements a f f e c t i n g v a l u e . " A l a . 

Code 1975, §§ 18-1A-170(b) and 18-1A-172. S p e c i f i c a l l y , our 

Supreme Court has h e l d t h a t when p r o p e r t y i s condemned and the 

a b u t t i n g p r o p e r t y owner i s t h e r e b y d e n i e d a c c e s s t o a p u b l i c 

highway, t h a t c i r c u m s t a n c e i s an element t o be c o n s i d e r e d by 

the t r i e r of f a c t " i n a r r i v i n g a t j u s t compensation t o be 

awarded the owner of the l a n d . " S t . C l a i r County v. Bukacek, 

272 A l a . 323, 330, 131 So. 2d 683, 689 (1961). Thus, the 

j u r y ' s award of $80,000 i n damages and compensation i n the 

condemnation a c t i o n o p e r a t e d as a merger of any c l a i m s the 

p a r t n e r s h i p might o t h e r w i s e have a s s e r t e d by v i r t u e of the 

l o s s of a c c e s s t o H i l l c r e s t Road from the t r a c t . 

Our c o n c l u s i o n i s b o l s t e r e d by r e f e r e n c e t o C i t y of  

H u n t s v i l l e v. Goodenrath, 13 A l a . App. 579, 68 So. 676 (1915). 

In Goodenrath, a m u n i c i p a l b o a r d of commissioners d e t e r m i n e d 

t h a t improvements t o a m u n i c i p a l t h o r o u g h f a r e by a c i t y had 

caused the v a l u e of a p a r c e l of p r o p e r t y a l o n g t h a t r o u t e t o 

have i n c r e a s e d by $37.80, n o t w i t h s t a n d i n g t h a t the 

improvements had r a i s e d by 11 i n c h e s the s i d e w a l k l o c a t e d 

between the improved r o a d and the b u i l d i n g l o c a t e d on the 

p o r t i o n of the p a r c e l of p r o p e r t y r e m a i n i n g a f t e r the t a k i n g ; 
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however, the owner of the remainder of the p a r c e l l a t e r f i l e d 

an a c t i o n a l l e g i n g t h a t the c i t y s h o u l d respond i n damages f o r 

h a v i n g supposedly " r e n d e r [ e d the owner's storehouse] more 

d i f f i c u l t of a c cess and e n t r a n c e [ ] and g r e a t l y d i m i n i s h [ e d ] 

the v a l u e of [ t h a t ] p r o p e r t y b e f o r e making j u s t compensation 

t o [the owner]." 12 A l a . App. a t 581-82, 68 So. a t 678 

(summary of the arguments). Our p r e d e c e s s o r c o u r t h e l d t h a t 

the compensation o r d e r , which stemmed from an i n rem 

p r o c e e d i n g , c o m p l e t e l y p r e c l u d e d the owner's t o r t c l a i m s ; t h a t 

c o u r t ' s r e a s o n i n g i s i n s t r u c t i v e h e r e : 

" I t has become a fundamental p r i n c i p l e r e g a r d i n g 
judgments t h a t an i s s u e once i n f a c t t r i e d and 
d e t e rmined or n e c e s s a r i l y i n v o l v e d i n the i s s u e t h a t 
was t r i e d and d e t e r m i n e d b e f o r e a c o u r t of competent 
j u r i s d i c t i o n i s , u n t i l r e v e r s e d or a n n u l l e d by 
d i r e c t p r o c e e d i n g , c o n c l u s i v e as t o b o t h the law and 
the f a c t i n v o l v e d i n the i s s u e . To what e x t e n t , as 
t o the persons so c o n c l u d e d , depends upon the 
c h a r a c t e r of the judgment whether i t i s one i n 
personam or one i n rem. Judgments ' i n personam' are 
i n t e r p a r t e s and though c o n c l u s i v e even a g a i n s t 
s t r a n g e r s as t o the f a c t of i t s r e n d i t i o n and the 
r e s u l t a n t l e g a l consequences are not b i n d i n g as t o 
the i s s u e s i n v o l v e d (the t r i a l of which r e s u l t e d i n 
the judgment) except upon p a r t i e s and t h e i r p r i v i e s ; 
w h i l e judgments s t r i c t l y ' i n rem' are i n t e r omnes by  
v i r t u e of the power and c o n t r o l of the s t a t e over  
the r e s and i r r e v o c a b l y determine i t s s t a t u s or 
t i t l e a g a i n s t a l l persons i r r e s p e c t i v e of whether 
they had any o t h e r than c o n s t r u c t i v e n o t i c e of the 
l i t i g a t i o n or whether t h e y were p a r t i e s i n f a c t or 
1^ ^ 4-not. 
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"T h i s r u l e as t o the c o n c l u s i v e n e s s of judgments 
a p p l i e s g e n e r a l l y t o a l l v a r i e t i e s of judgments, 
d e c r e e s , or o r d e r s made by c o u r t s of competent 
j u r i s d i c t i o n , i n a l l k i n d s of j u d i c i a l p r o c e e d i n g s , 
such as, among o t h e r s , eminent domain p r o c e e d i n g s , 
a ttachments, garnishment, f o r e c l o s u r e , p a r t i t i o n , 
t a x judgments, a d j u d i c a t i o n s i n b a n k r u p t c y , e t c . , 
and t o a l l k i n d s of c o u r t s or l e g a l t r i b u n a l s , when 
a c t i n g j u d i c i a l l y under a u t h o r i t y of law and as t o 
m a t t e r s w i t h i n t h e i r j u r i s d i c t i o n , and t o o f f i c e r s 
and boards of s t a t e or m u n i c i p a l o f f i c e r s so a c t i n g 
and under such c o n d i t i o n s or c i r c u m s t a n c e s t h a t 
t h e i r d e c i s i o n s have the f o r c e and e f f e c t of 
judgments. And i t i s not the i d e n t i t y of the cause 
of a c t i o n which determines the c o n c l u s i v e n e s s of a 
former judgment upon a subsequent s u i t , but merely 
the i d e n t i t y of the i s s u e i n v o l v e d i n the two 
p r o c e e d i n g s 

II 

"We tak e i t t h e r e f o r e t o be the g e n e r a l r u l e , 
s u b j e c t t o e x c e p t i o n s , t h a t a judgment i n rem i s 
c o n c l u s i v e not o n l y as t o the m a t t e r s a c t u a l l y 
d e c l a r e d and e x p r e s s l y determined, but a l s o w i t h  
r e s p e c t t o the grounds or f a c t s upon which such  
judgment i s founded." 

13 A l a . App. a t 591-97, 68 So. At 680-82 (emphasis added; 

c i t a t i o n s o m i t t e d ) . Because the commissioners had a l r e a d y 

found t h a t the owner's p a r c e l i n Goodenrath had not been 

damaged by the p r o j e c t n e c e s s i t a t i n g the t a k i n g , but i n f a c t 

t h a t i t had been b e n e f i t e d t h e r e b y , a second a c t i o n s e e k i n g 

damages based upon a c l a i m e d d e t r i m e n t c o u l d not p r o p e r l y 

p r o c e e d t o a judgment i n f a v o r of the owner. 
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The p a r t n e r s h i p i n t h i s case, n o t i n g the g e n e r a l 

r e q u i r e m e n t s f o r the i s s u e - p r e c l u s i o n b ranch of the d o c t r i n e 

of r e s j u d i c a t a t h a t were summarized i n D a i r y l a n d Insurance  

Co. v. J a c k s o n , 566 So. 2d 723, 725 ( A l a . 1990) — namely, 

i d e n t i t y of i s s u e s , a c t u a l p r i o r l i t i g a t i o n , n e c e s s i t y of 

r e s o l u t i o n of the i s s u e i n the p r i o r s u i t , and i d e n t i t y of 

p a r t i e s — c l a i m s t h a t r e s j u d i c a t a cannot a p p l y i n t h i s case 

because, i t says, i d e n t i t y of the p a r t i e s and i s s u e s i s not 

p r e s e n t . However, we u n d e r s t a n d the C i t y ' s a s s e r t i o n of r e s 

j u d i c a t a t o s t a t e a b a s i s f o r c l a i m p r e c l u s i o n r a t h e r than 

mere i s s u e p r e c l u s i o n . Cf. McNeely v. Spry F u n e r a l Home of  

Athens, I n c . , 724 So. 2d 534, 537 n.1 ( A l a . C i v . App. 1998) 

( n o t i n g p o t e n t i a l a m b i g u i t y i n the u n q u a l i f i e d use of the term 

" r e s j u d i c a t a " and s u g g e s t i n g t h a t " r e s j u d i c a t a " i s most 

r e a d i l y i d e n t i f i e d w i t h c l a i m p r e c l u s i o n ) . The c l a i m -

p r e c l u s i o n branch of the d o c t r i n e of r e s j u d i c a t a a p p l i e s when 

the f o l l o w i n g f o u r elements are s a t i s f i e d : "(1) p r i o r judgment 

r e n d e r e d by c o u r t of competent j u r i s d i c t i o n ; (2) p r i o r 

judgment re n d e r e d on the m e r i t s ; (3) p a r t i e s t o b o t h s u i t s 

s u b s t a n t i a l l y i d e n t i c a l ; and (4) same cause of a c t i o n p r e s e n t 
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i n b o t h s u i t s . " Wheeler v. F i r s t Alabama Bank of Birmingham, 

364 So. 2d 1190, 1199 ( A l a . 1978) . 

Having i d e n t i f i e d the p r o p e r p r e c l u s i o n d o c t r i n e , we next 

c o n s i d e r whether the p a r t n e r s h i p ' s arguments have any f o r c e . 

A l t h o u g h the p a r t n e r s h i p a s s e r t s t h a t the S t a t e was the 

p a r t n e r s h i p ' s a d v e r s a r y i n the condemnation a c t i o n , whereas 

the C i t y i s the p a r t n e r s h i p ' s a d v e r s a r y i n t h i s case, Wheeler 

s t a t e s t h a t under Alabama law, the t h i r d element of r e s 

j u d i c a t a -- " i d e n t i t y of the p a r t i e s " -- "does not r e q u i r e 

complete i d e n t i t y , but o n l y t h a t the p a r t y a g a i n s t whom re s  

j u d i c a t a i s a s s e r t e d was a p a r t y b e f o r e . " 364 So. 2d a t 1200 

(emphasis added; c i t i n g Geer B r o s . , I n c . v. Crump, 349 So. 2d 

577 ( A l a . 1977)). Here, the p a r t n e r s h i p a c t i v e l y p a r t i c i p a t e d 

i n the condemnation a c t i o n and o b t a i n e d a judgment i n the 

c i r c u i t c o u r t t h a t was more f a v o r a b l e t o i t s i n t e r e s t s than an 

e a r l i e r p r o b a t e - c o u r t judgment had been; t h u s , the i d e n t i t y -

o f - t h e - p a r t i e s c r i t e r i o n i s s a t i s f i e d . S i m i l a r l y , the 

p a r t n e r s h i p ' s i n t e r e s t i n o b t a i n i n g a l a r g e r award of damages 

and compensation i n the condemnation a c t i o n i s p a r a l l e l t o i t s 

i n t e r e s t i n the t o r t a c t i o n a g a i n s t the C i t y i n s e e k i n g 

damages and i n j u n c t i v e r e l i e f f o r the same c l a i m e d wrong: the 
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l o s s of access t o H i l l c r e s t Road from the t r a c t . As the Court 

of Appeals s t a t e d i n Goodenrath, conduct of a s o v e r e i g n i n 

making p r i v a t e p r o p e r t y a b u t t i n g a s t r e e t more i n a c c e s s i b l e 

" f u r n i s h e s a r i g h t of a c t i o n t h e r e f o r t o the owner of such 

p r o p e r t y , u n l e s s , of c o u r s e , the damages have p r e v i o u s l y been  

a s c e r t a i n e d and p a i d under condemnation p r o c e e d i n g s . " 13 A l a . 

App. a t 589, 68 So. a t 680 (emphasis added). F u r t h e r , under 

Robinson v. H o l l e y , 549 So. 2d 1, 2 ( A l a . 1989), the 

p a r t n e r s h i p ' s a s s e r t i o n , i n t h i s a c t i o n , of a demand f o r 

i n j u n c t i v e r e l i e f not s t a t e d i n the condemnation a c t i o n does 

not d e s t r o y t he p r e c l u s i v e e f f e c t of the condemnation 

judgment as t o any t h e o r y t h a t the p a r t n e r s h i p c o u l d have 

a s s e r t e d r e s p e c t i n g damage t o i t s p r o p e r t y i n t e r e s t s a r i s i n g 

from the S t a t e ' s t a k i n g a p o r t i o n of the t r a c t f o r the purpose 

of c o n s t r u c t i n g a widened r o a d and a d r a i n a g e d i t c h . 

We thus agree w i t h the C i t y t h a t t he summary judgment i s 

due t o be a f f i r m e d w i t h r e s p e c t t o the p a r t n e r s h i p ' s c l a i m s 

a r i s i n g out of the t r a c t ' s h a v i n g been " l a n d l o c k e d " as t o 

H i l l c r e s t Road. However, we p a r t company w i t h the C i t y t o the 

e x t e n t t h a t i t a s s e r t s t h a t the summary judgment was c o r r e c t 

i n a l l r e s p e c t s . As we have noted, the n e g l i g e n c e , n u i s a n c e , 
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and t r e s p a s s c l a i m s a s s e r t e d by the p a r t n e r s h i p stem not o n l y 

from the d e n i a l of a c cess t o H i l l c r e s t Road, but a l s o from 

c l a i m e d i n t r u s i o n s of s u r f a c e water t h a t p r e d a t e the 

condemnation a c t i o n and the subsequent c o n s t r u c t i o n of the 

d r a i n a g e d i t c h . Those t h e o r i e s of r e c o v e r y a g a i n s t the C i t y 

were not a t i s s u e i n the condemnation a c t i o n , nor has the C i t y 

i n d i c a t e d t h a t a s s e r t i o n of those t h e o r i e s would have been 

p r o p e r as a g a i n s t the S t a t e or the C i t y i n the e a r l i e r a c t i o n . 

A l t h o u g h the C i t y c l a i m s i n i t s a p p e l l a t e b r i e f t h a t t h o s e 

t h e o r i e s have been "abandoned" by the p a r t n e r s h i p , i t c i t e s 

o n l y c e r t a i n pages of the d e p o s i t i o n t r a n s c r i p t s the C i t y 

s u b m i t t e d i n s upport of i t s summary-judgment motion. A r e v i e w 

of t h o s e pages does not r e v e a l an o v e r t w a i v e r of any c l a i m s 

by the p a r t n e r s h i p ' s r e p r e s e n t a t i v e ; r a t h e r , i f a n y t h i n g , the 

deponent a s s e r t s t h a t the p a r t n e r s h i p c o n t i n u e s t o c l a i m " t h a t 

the [ t r a c t ] was made i n t o w etlands because of a l l the water 

f l o w i n g t h e r e . " Thus, n e i t h e r the d o c t r i n e of r e s j u d i c a t a 

nor the p r i n c i p l e of w a i v e r can s u s t a i n the summary judgment 

as t o the t h e o r i e s of r e c o v e r y a s s e r t e d a g a i n s t the C i t y w i t h 

r e s p e c t t o the C i t y ' s r e s p o n s i b i l i t y f o r the i n v a s i o n of the 

t r a c t by water because of w r o n g f u l conduct i n a l l o w i n g 
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development i n the v i c i n i t y of the t r a c t , and as t o those 

t h e o r i e s we must r e v e r s e the summary judgment and remand the 

cause. 2 

Based upon the f o r e g o i n g f a c t s and a u t h o r i t i e s , t he 

summary judgment i s a f f i r m e d i n p a r t and i s r e v e r s e d i n p a r t . 

The cause i s remanded f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h 

t h i s o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P.J., and Thomas and Moore, J J . , concur. 

Bryan, J . , concurs i n p a r t and concurs i n the r e s u l t , 

w i t h w r i t i n g . 

2 I n d o i n g so, we ex p r e s s no o p i n i o n as t o whether the 
p a r t n e r s h i p w i l l u l t i m a t e l y be e n t i t l e d t o p r e v a i l on those 
t h e o r i e s of r e c o v e r y . 
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BRYAN, Judge, c o n c u r r i n g i n p a r t and c o n c u r r i n g i n the r e s u l t . 

I concur i n the r e s u l t i n t h a t p a r t of the main o p i n i o n 

a d d r e s s i n g the c l a i m - p r e c l u s i o n i s s u e . I concur i n a l l o t h e r 

r e s p e c t s . 
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