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David B i t t i n g e r 

v. 

Paula B i t t i n g e r Byrom 
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BRYAN, Judge. 

Da v i d B i t t i n g e r ("the former husband") appeals from a 

judgment e n t e r e d by the Lawrence C i r c u i t C ourt ("the t r i a l 

c o u r t " ) i n s o f a r as i t m o d i f i e d h i s c h i l d - s u p p o r t o b l i g a t i o n t o 

P a u l a B i t t i n g e r Byrom ("the former w i f e " ) and dete r m i n e d h i s 
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c h i l d - s u p p o r t a r r e a r a g e and from an o r d e r p u r p o r t i n g t o amend 

t h a t judgment. 

P r o c e d u r a l H i s t o r y 

On January 15, 2008, the former husband f i l e d a p e t i t i o n 

i n the t r i a l c o u r t s e e k i n g t o h o l d the former w i f e i n contempt 

f o r v i o l a t i n g c e r t a i n p r o v i s i o n s of the p a r t i e s ' d i v o r c e 

judgment t h a t had been e n t e r e d by the t r i a l c o u r t i n 1997. 

The former husband a l s o r e q u e s t e d , among o t h e r t h i n g s , t h a t he 

be a l l o w e d t o c l a i m the p a r t i e s ' two minor c h i l d r e n ("the 

c h i l d r e n " ) as dependents f o r income-tax purposes. The former 

husband a l s o sought t o modify two p r o v i s i o n s i n the p a r t i e s ' 

d i v o r c e judgment t h a t are not p e r t i n e n t t o t h i s a p p e a l . No 

f u r t h e r a c t i o n was taken i n the case u n t i l the former husband 

f i l e d a motion f o r i n j u n c t i v e r e l i e f on January 23, 2009. I n 

h i s motion, the former husband r e q u e s t e d , among o t h e r t h i n g s , 

t h a t the former w i f e be e n j o i n e d from f i l i n g her income-tax 

r e t u r n u n t i l the t r i a l c o u r t r u l e d on h i s p e t i t i o n f i l e d i n 

January 2008. 

On January 29, 2009, the former w i f e f i l e d an answer t o 

the former husband's p e t i t i o n f o r contempt and t o modify the 

d i v o r c e judgment. The former w i f e a l s o f i l e d a c o u n t e r c l a i m 
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f o r contempt and a p e t i t i o n t o modify the former husband's 

c h i l d - s u p p o r t o b l i g a t i o n . The former w i f e s u b s e q u e n t l y f i l e d 

an amended c o u n t e r c l a i m s e e k i n g reimbursement of m e d i c a l 

expenses she had i n c u r r e d on b e h a l f of the c h i l d r e n and an 

award of the c h i l d - s u p p o r t a r r e a r a g e owed by the former 

husband. 

On or about F e b r u a r y 3, 2010, the t r i a l c o u r t e n t e r e d a 

judgment ("the F e b r u a r y 2010 judgment") t h a t m o d i f i e d the 

former husband's c h i l d - s u p p o r t o b l i g a t i o n , o r d e r i n g him t o pay 

$1,578 a month u n t i l the p a r t i e s ' o l d e r c h i l d t u r n e d 19 (on 

May 15, 2010) and t o pay $1,108 a month f o r the p a r t i e s ' 

younger c h i l d from t h a t p o i n t f o r w a r d . The t r i a l c o u r t a l s o 

o r d e r e d the former husband t o pay the former w i f e $26,623.40 

as h i s c h i l d - s u p p o r t a r r e a r a g e . That a r r e a r a g e c a l c u l a t i o n 

i n c l u d e d " a p p l y i n g the m o d i f i e d amount of [ c h i l d ] s u p p o r t back 

t o the date of f i l i n g " The judgment a l s o o r d e r e d the 

former husband t o pay the former w i f e a p p r o x i m a t e l y $681 as 

reimbursement f o r c e r t a i n p h a r m a c e u t i c a l b i l l s and h e a l t h -

i n s u r a n c e co-pays t h a t were not c o v e r e d by h e a l t h i n s u r a n c e . 

On F e b r u a r y 12, 2010, the former w i f e f i l e d a 

postjudgment motion p u r s u a n t t o Rule 59, A l a . R. C i v . P., i n 
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which she sought, among o t h e r t h i n g s , the i s s u a n c e of an 

i n c o m e - w i t h h o l d i n g o r d e r and reimbursement of a p o r t i o n of the 

younger c h i l d ' s o r t h o d o n t i c expenses and the c o s t of eye care 

f o r the c h i l d r e n . The t r i a l c o u r t s e t the former w i f e ' s 

postjudgment motion f o r a h e a r i n g t o be conducted on March 16, 

2010. On March 4, 2010, the former husband f i l e d a n o t i c e of 

a p p e a l ; t h i s c o u r t a s s i g n e d t h a t a p p e a l case no. 2090546. 1 

On March 17, 2010, the t r i a l c o u r t e n t e r e d an o r d e r ("the 

March 2010 orde r " ) amending the Febr u a r y 2010 judgment t o 

p r o v i d e f o r an i n c o m e - w i t h h o l d i n g o r d e r and t o r e q u i r e the 

former husband t o c o n t a c t the t r i a l c o u r t c l e r k i f h i s 

employer changed. On A p r i l 16, 2010, the t r i a l c o u r t e n t e r e d 

an o r d e r ("the A p r i l 2010 order") t h a t s t a t e d , i n p e r t i n e n t 

p a r t : 

"The Court h e l d a h e a r i n g on March 16, 2010, on 
the [ f o r m e r w i f e ] ' s M o t i o n t o A l t e r or Amend. No 
a d d i t i o n a l t e s t i m o n y was p r e s e n t e d . The a t t o r n e y s 
made o r a l arguments b e f o r e the Co u r t . The Court had 
g i v e n the a t t o r n e y s a d d i t i o n a l time t o submit case 
law f o r r e v i e w on s e v e r a l i s s u e s d i s c u s s e d a t the 
h e a r i n g on the Mot i o n t o A l t e r , Amend or Va c a t e . 
S p e c i f i c a l l y , those i s s u e s were the award of 
a t t o r n e y ' s f e e s and o r t h o d o n t i c b i l l s of one of the 

1That a p p e a l was h e l d i n abeyance u n t i l the a d j u d i c a t i o n 
of the former w i f e ' s postjudgment motion. See Rule 4 ( a ) ( 5 ) , 
A l a . R. C i v . P. 
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minor c h i l d r e n . The ... March ... 2010 [ o r d e r ] was 
i n e r r o r and the Motion t o A l t e r or Amend i s GRANTED 
and the ... [February] ... 2010 [judgment] i s 
AMENDED as f o l l o w s 

The t r i a l c o u r t then o r d e r e d the former husband t o pay a 

p o r t i o n of the o r t h o d o n t i c expenses i n c u r r e d by the former 

w i f e , o r d e r e d the former husband t o pay the former w i f e ' s 

a t t o r n e y ' s f e e s i n the amount of $4,650, o r d e r e d the e n t r y of 

an i n c o m e - w i t h h o l d i n g o r d e r , and o r d e r e d the former husband t o 

c o n t a c t the t r i a l c o u r t c l e r k i f he changed employers. The 

former husband f i l e d a second n o t i c e of ap p e a l from the A p r i l 

2010 o r d e r ; t h i s c o u r t a s s i g n e d t h a t a p p e a l case no. 2090700. 

T h i s c o u r t c o n s o l i d a t e d the former husband's appeals ex mero  

motu. 

Is s u e s 

The former husband r a i s e s s e v e r a l i s s u e s f o r t h i s c o u r t ' s 

r e v i e w , which can be summarized as f o l l o w s : (1) whether the 

A p r i l 2010 o r d e r i s v o i d and (2) whether the t r i a l c o u r t e r r e d 

i n i t s d e t e r m i n a t i o n of h i s c h i l d - s u p p o r t o b l i g a t i o n and h i s 

c h i l d - s u p p o r t a r r e a r a g e . 

S t a n d a r d of Review 

"Under the ore tenus r u l e , the t r i a l c o u r t ' s 
f i n d i n g s of f a c t are presumed c o r r e c t and w i l l not 
be d i s t u r b e d upon a p p e a l u n l e s s these f i n d i n g s are 
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' p l a i n l y or p a l p a b l y wrong or a g a i n s t the 
preponderance of the e v i d e n c e . ' Ex p a r t e C a t e r , 772 
So. 2d 1117, 1119 ( A l a . 2000). However, ' [ t ] h e ore 
tenus r u l e does not e x t e n d t o c l o a k a t r i a l judge's 
c o n c l u s i o n s of law ... w i t h a p r e s u m p t i o n of 
c o r r e c t n e s s . ' Eubanks v. Hale, 752 So. 2d 1113, 
1144-45 ( A l a . 1999). Thus, the c o u r t ' s l e g a l 
c o n c l u s i o n s are s u b j e c t t o de novo r e v i e w . " 

S h e a l y v. Golden, 897 So. 2d 268, 271 ( A l a . 2004). 

D i s c u s s i o n 

I . A ppeal No. 2090700 

On a p p e a l , the former husband argues t h a t the A p r i l 2010 

o r d e r i s v o i d because the March 2010 o r d e r amending the 

F e b r u a r y 2010 judgment t o i n c l u d e a p r o v i s i o n f o r an income-

w i t h h o l d i n g o r d e r e f f e c t i v e l y d e n i e d a l l o t h e r r e l i e f 

r e q u e s t e d by the former w i f e . Thus, he argues, the t r i a l 

c o u r t l o s t j u r i s d i c t i o n t o make any f u r t h e r o r d e r s a f t e r i t 

a d j u d i c a t e d the former w i f e ' s postjudgment motion. See Ex 

p a r t e Dowling, 477 So. 2d 400, 404 ( A l a . 1985) ("In the u s u a l 

case, a f t e r a post-judgment motion has been d e n i e d , the o n l y 

r e v i e w of t h a t d e n i a l i s by a p p e a l ; a judge has no 

j u r i s d i c t i o n t o ' r e c o n s i d e r ' the d e n i a l . " ) . A c c o r d i n g l y , t h i s 

c o u r t must d e c i d e whether the March 2010 o r d e r amending the 

F e b r u a r y 2010 judgment t o i n c l u d e a p r o v i s i o n f o r an income-

w i t h h o l d i n g o r d e r c o n s t i t u t e d a f i n a l a d j u d i c a t i o n of the 
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former w i f e ' s postjudgment motion. I f the March 2010 o r d e r 

d i s p o s e d of the former w i f e ' s postjudgment motion, the former 

husband's n o t i c e of a p p e a l from the Febr u a r y 2010 judgment, 

which had been h e l d i n abeyance u n t i l the a d j u d i c a t i o n of the 

former w i f e ' s postjudgment motion, became e f f e c t i v e on the 

date the March 2010 o r d e r was e n t e r e d , see Rule 4 ( a ) ( 5 ) , A l a . 

R. C i v . P., and the t r i a l c o u r t l o s t j u r i s d i c t i o n t o f u r t h e r 

amend the F e b r u a r y 2010 judgment. See Horton v. Horton, 822 

So. 2d 431, 434 ( A l a . C i v . App. 2001) ( q u o t i n g Ward v. U l l e r y , 

412 So. 2d 796, 797 ( A l a . C i v . App. 1982)) ("'Once an a p p e a l 

i s t a k e n , the t r i a l c o u r t l o s e s j u r i s d i c t i o n t o a c t except i n 

ma t t e r s e n t i r e l y c o l l a t e r a l t o the a p p e a l . ' " ) . 

In B ancTrust Co. v. G r i f f i n , 963 So. 2d 106 ( A l a . C i v . 

App. 2007), t h i s c o u r t was f a c e d w i t h a s i m i l a r q u e s t i o n . In 

t h a t case, the a p p e l l a n t ("BancTrust") f i l e d a postjudgment 

motion p u r s u a n t t o Rule 59 c h a l l e n g i n g , "among o t h e r t h i n g s , 

... the t r i a l c o u r t ' s f i n d i n g t h a t i t had s t i p u l a t e d t o the 

a d m i s s i b i l i t y of a l l the ev i d e n c e I d . a t 107 (emphasis 

added). The t r i a l c o u r t s u b s e q u e n t l y e n t e r e d an o r d e r 

amending the f i n a l judgment t h a t "noted t h a t B a n c T r u s t had 

o b j e c t e d t o the a d m i s s i b i l i t y of some of the ev i d e n c e upon 
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which [the c o u r t ] had r e l i e d . " I d . BancTrust s u b s e q u e n t l y 

p u r p o r t e d t o f i l e a second postjudgment motion p u r s u a n t t o 

Rule 59, a d o p t i n g the same arguments i t had a s s e r t e d i n i t s 

f i r s t postjudgment motion. I d . a t 108. The t r i a l c o u r t 

p u r p o r t e d t o deny t h a t motion, and BancTrust appealed. I d . On 

a p p e a l , t h i s c o u r t h e l d t h a t , d e s p i t e the f a c t t h a t the t r i a l 

c o u r t ' s o r d e r amending the judgment " d i d not e x p l i c i t l y 

address the pending postjudgment motion and d i d not 

s p e c i f i c a l l y r u l e on t h a t motion," the " o r d e r d i d change the 

[ o r i g i n a l ] judgment i n a manner r e q u e s t e d by BancTrust i n i t s 

[ f i r s t ] postjudgment motion." I d . a t 109. We c o n c l u d e d t h a t 

the o r d e r amending the o r i g i n a l judgment was e n t e r e d i n 

response t o B a n c T r u s t ' s postjudgment motion and t h a t the time 

f o r f i l i n g a n o t i c e of a p p e a l began r u n n i n g on the date the 

t r i a l c o u r t e n t e r e d the amended o r d e r i n response t o 

Ba n c T r u s t ' s postjudgment motion. I d . a t 109-10. 

U s i n g the r e a s o n i n g from B a n c T r u s t , we conclude t h a t the 

March 2010 o r d e r was an a d j u d i c a t i o n of the former w i f e ' s 

postjudgment motion, d e s p i t e the f a c t t h a t the t r i a l c o u r t d i d 

not e x p l i c i t l y address the former w i f e ' s postjudgment motion 

or s t a t e t h a t i t was r u l i n g on the postjudgment motion, 
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because the t r i a l c o u r t amended the F e b r u a r y 2010 judgment i n 

a manner r e q u e s t e d by the former w i f e i n her postjudgment 

motion. Thus, the former husband's n o t i c e of appea l from the 

Fe b r u a r y 2010 judgment, which was f i l e d on March 4, 2010, 

became e f f e c t i v e on March 17, 2010, a f t e r the t r i a l c o u r t 

e n t e r e d t h a t March 2010 o r d e r . See Rule 4 ( a ) ( 5 ) . Because the 

former husband's n o t i c e of a p p e a l became e f f e c t i v e on March 

17, 2010, the t r i a l c o u r t l o s t j u r i s d i c t i o n on t h a t date and, 

t h u s , d i d not have j u r i s d i c t i o n t o e n t e r the A p r i l 2010 o r d e r 

f u r t h e r amending the Feb r u a r y 2010 judgment. See Horton v.  

Horton, s u p r a . Because the t r i a l c o u r t d i d not have 

j u r i s d i c t i o n t o e n t e r the A p r i l 2010 o r d e r , the A p r i l 2010 

o r d e r i s v o i d and w i l l not su p p o r t an a p p e a l . See T.B. v.  

T.H., 30 So. 3d 429, 433 ( A l a . C i v . App. 2009) ( q u o t i n g K.R.  

v. D.H., 988 So. 2d 1050, 1052 ( A l a . C i v . App. 2008)) ("'[A] 

judgment e n t e r e d w i t h o u t s u b j e c t - m a t t e r j u r i s d i c t i o n i s v o i d , 

... and ... a v o i d judgment w i l l not support an a p p e a l . ' " ) . 

A c c o r d i n g l y , the former husband's appea l taken from the A p r i l 

2010 o r d e r i s d i s m i s s e d , and we i n s t r u c t the t r i a l c o u r t t o 

s e t a s i d e the A p r i l 2010 o r d e r . See T.B. v. T.H., 30 So. 3d a t 
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433-34. 2 

I I . A p peal No. 2090546 

In a p p e a l no. 2090546, the former husband c h a l l e n g e s the 

t r i a l c o u r t ' s d e t e r m i n a t i o n of h i s m o d i f i e d c h i l d - s u p p o r t 

o b l i g a t i o n and i t s d e t e r m i n a t i o n of h i s c h i l d - s u p p o r t 

a r r e a r a g e , and he p r e s e n t s t h i s c o u r t w i t h s e v e r a l arguments 

t o s u p p o r t h i s c l a i m t h a t the judgment s h o u l d be r e v e r s e d . 

F i r s t , the former husband argues t h a t the t r i a l c o u r t 

e r r e d by u t i l i z i n g the c h i l d - s u p p o r t g u i d e l i n e s appended t o 

Rule 32, A l a . R. Jud. Admin., as amended. By o r d e r d a t e d 

2 I n her b r i e f on a p p e a l , the former w i f e argues t h a t the 
A p r i l 2010 o r d e r c o n s t i t u t e d the f i n a l judgment i n the case 
because the t r i a l c o u r t , i n the F e b r u a r y 2010 judgment, f a i l e d 
t o s p e c i f i c a l l y r u l e on the former w i f e ' s r e q u e s t f o r 
reimbursement of o r t h o d o n t i c expenses and eye-care expenses 
f o r the c h i l d r e n . We d i s a g r e e . In her c o u n t e r c l a i m , the former 
w i f e sought reimbursement f o r " m e d i c a l expenses" she had 
i n c u r r e d on b e h a l f of the c h i l d r e n . At the f i n a l h e a r i n g , the 
former w i f e c l a i m e d t h a t the former husband was r e q u i r e d t o 
reimburse her f o r p h a r m a c e u t i c a l b i l l s , h e a l t h - i n s u r a n c e co-
pays, o r t h o d o n t i c expenses, and eye-care expenses. In the 
F e b r u a r y 2010 judgment, the t r i a l c o u r t o r d e r e d the former 
husband t o reimburse the former w i f e o n l y f o r the 
p h a r m a c e u t i c a l b i l l s and the h e a l t h - i n s u r a n c e co-pays. 
A l t h o u g h the t r i a l c o u r t d i d not s p e c i f i c a l l y deny the former 
w i f e ' s r e q u e s t f o r reimbursement of o r t h o d o n t i c expenses and 
e ye-care expenses, the t r i a l c o u r t ' s f a i l u r e t o do so d i d not 
render the judgment n o n f i n a l because i t was c l e a r t h a t the 
t r i a l c o u r t ' s award of p a r t of the r e q u e s t e d r e l i e f f o r 
reimbursement of m e d i c a l expenses c o n s t i t u t e d a d e n i a l of the 
r e l i e f t h a t was not g r a n t e d . 
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November 19, 2008, the Alabama Supreme Court amended Rule 32, 

A l a . R. Jud. Admin., i n c l u d i n g the c h i l d - s u p p o r t g u i d e l i n e s , 

e f f e c t i v e January 1, 2009. The s c h e d u l e of b a s i c c h i l d - s u p p o r t 

o b l i g a t i o n s found i n the appendix t o Rule 32 was r e v i s e d and 

updated t o r e f l e c t "the l a t e s t e x t e n s i v e economic r e s e a r c h on 

the c o s t of s u p p o r t i n g c h i l d r e n a t v a r i o u s income l e v e l s . " 

Comment t o Amendments t o Rule 32, E f f e c t i v e January 1, 2009. 

The former husband argues t h a t , because t h i s a c t i o n was f i l e d 

i n January 2008, the c h i l d - s u p p o r t g u i d e l i n e s as t h e y e x i s t e d 

a t t h a t time s h o u l d have been used t o c a l c u l a t e h i s c h i l d -

s u p p o r t o b l i g a t i o n . However, our r e v i e w of the r e c o r d r e v e a l s 

t h a t the former husband f a i l e d t o p r e s e n t t h i s argument t o the 

t r i a l c o u r t f o r i t s c o n s i d e r a t i o n . "[An a p p e l l a t e c ] o u r t 

cannot c o n s i d e r arguments advanced f o r the purpose of 

r e v e r s i n g the judgment of a t r i a l c o u r t when those arguments 

were never p r e s e n t e d t o the t r i a l c o u r t f o r c o n s i d e r a t i o n or 

were r a i s e d f o r the f i r s t time on a p p e a l . " S t a t e Farm Mut.  

Auto. I n s . Co. v. M o t l e y , 909 So. 2d 806, 821 ( A l a . 2005). 

A c c o r d i n g l y , we w i l l not c o n s i d e r the former husband's 

argument t h a t the t r i a l c o u r t e r r e d by a p p l y i n g Rule 32, as 

amended, e f f e c t i v e January 1, 2009. 
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S i m i l a r l y , the former husband argues t h a t the c h i l d -

s u p p o r t g u i d e l i n e s , as they e x i s t e d i n January 2008, d i d not 

a p p l y because the combined a d j u s t e d g r o s s incomes of the 

p a r t i e s exceeded $10,000. T h i s argument was not p r e s e n t e d t o 

the t r i a l c o u r t , and we w i l l not c o n s i d e r i t on a p p e a l . See  

S t a t e Farm Mut. Auto. I n s . Co., s u p r a . 

Next, the former husband argues t h a t the t r i a l c o u r t 

e r r e d by f a i l i n g t o c a l c u l a t e h i s c h i l d - s u p p o r t o b l i g a t i o n 

based on the e v i d e n c e of h i s monthly income and h e a l t h -

i n s u r a n c e expense t h a t were p r e s e n t e d a t t r i a l . The r e c o r d 

i n d i c a t e s t h a t , a t the time of the h e a r i n g , the former w i f e 

was unemployed, but she r e c e i v e d $1,257 a month i n 

unemployment b e n e f i t s . The former husband t e s t i f i e d t h a t he 

had earned $210,070 i n 2004, $253,487 i n 2006, $216,294 i n 

2007, and a p p r o x i m a t e l y $151,000 i n 2008. 

The former husband t e s t i f i e d t h a t he had worked a t Inspec 

Group from e a r l y 2009 through the f i r s t week of September 

2009. He t e s t i f i e d t h a t h i s y e a r l y s a l a r y w h i l e he was 

employed a t Inspec Group was $105,200 p l u s bonuses. The 

former husband s t a t e d t h a t he had v o l u n t a r i l y q u i t h i s j o b 

w i t h Inspec Group because i t r e q u i r e d e x t e n s i v e t r a v e l . A f t e r 
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he l e f t Inspec Group, he began w o r k i n g f o r a company c a l l e d 

Parsons i n A i k e n , South C a r o l i n a . While he was employed by 

Parsons, the former husband earned the same wages t h a t he had 

earned w h i l e employed by Inspec Group, but he d i d not r e c e i v e 

a bonus w h i l e w o r k i n g f o r Parsons. The former husband 

t e s t i f i e d t h a t he had v o l u n t a r i l y q u i t h i s j o b w i t h Parsons 

a f t e r two months because i t r e q u i r e d too much time away from 

h i s home, which was i n or near Decatur. He d e n i e d t h a t he had 

q u i t h i s j o b a t Parsons t o a v o i d a h i g h e r c h i l d - s u p p o r t 

o b l i g a t i o n . S h o r t l y b e f o r e the ore tenus h e a r i n g , the former 

husband began w o r k i n g a t H & M Company i n M o b i l e . He s t a t e d 

t h a t he earned $35 an hour. The former husband s u b m i t t e d a CS-

41 c h i l d - s u p p o r t - o b l i g a t i o n income s t a t e m e n t / a f f i d a v i t t h a t 

s t a t e d t h a t h i s h e a l t h - i n s u r a n c e c o s t was $600 a month and 

t h a t h i s employment income t o t a l e d $8,020 a month, or 

a p p r o x i m a t e l y $96,000 a y e a r . The former husband a l s o 

t e s t i f i e d t h a t he was not sure about the c o s t of h e a l t h 

i n s u r a n c e and t h a t the h e a l t h - i n s u r a n c e c o s t was a "round¬

about f i g u r e . " 

A t the c o n c l u s i o n of the h e a r i n g , the former w i f e ' s 

a t t o r n e y asked the t r i a l c o u r t t o determine the former 

13 



2090546/2090700 

husband's income based on h i s p r o j e c t e d income i f he had 

c o n t i n u e d h i s employment w i t h Inspec Group because, he argued, 

the e v i d e n c e i n d i c a t e d t h a t the former husband had v o l u n t a r i l y 

q u i t t h a t j o b i n an e f f o r t t o decrease h i s c h i l d - s u p p o r t 

o b l i g a t i o n . In i t s judgment, the t r i a l c o u r t s t a t e d t h a t i t 

had computed the former husband's income by u s i n g a pay st u b 

d a t e d September 4, 2009, from Inspec Group and p r o j e c t i n g the 

former husband's y e a r - t o - d a t e e a r n i n g t o t a l t h rough December 

31, 2009. The t r i a l c o u r t a l s o used the c o s t of h e a l t h 

i n s u r a n c e the former husband had i n c u r r e d when he was employed 

by Inspec Group, or $223 a month, f o r purposes of c a l c u l a t i n g 

the former husband's c h i l d - s u p p o r t o b l i g a t i o n . 

Under Rule 3 2 ( B ) ( 5 ) , A l a . R. Jud. Admin., " [ i ] f the c o u r t 

f i n d s t h a t e i t h e r p a r e n t i s v o l u n t a r i l y unemployed or 

underemployed, i t s h a l l e s t i m a t e the income t h a t p a r e n t would 

o t h e r w i s e have and s h a l l impute t o t h a t p a r e n t t h a t income; 

the c o u r t s h a l l c a l c u l a t e c h i l d s u p p o r t based on t h a t p a r e n t ' s 

imputed income." A l t h o u g h the t r i a l c o u r t , i n i t s judgment, 

d i d not e x p l i c i t l y f i n d t h a t the former husband was 

v o l u n t a r i l y underemployed, i t was not r e q u i r e d t o do so, and 

we c o n s i d e r the t r i a l c o u r t ' s i m p u t a t i o n of income t o the 
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former husband an i m p l i c i t f i n d i n g t h a t the former husband was 

v o l u n t a r y underemployed. S c h i e s z v. S c h i e s z , 941 So. 2d 279, 

287 ( A l a . C i v . App. 2006) ("A t r i a l c o u r t does not have t o 

make a s p e c i f i c f i n d i n g t h a t the p a r e n t i s v o l u n t a r i l y ... 

underemployed; such a f i n d i n g may be i m p l i c i t i n the t r i a l 

c o u r t ' s judgment."). 

The former husband argues on appea l t h a t the t r i a l c o u r t 

e r r e d by i m p u t i n g income t o him because a f i n d i n g t h a t he was 

v o l u n t a r i l y underemployed i s unsupported by the e v i d e n c e . 

"The t r i a l c o u r t i s a f f o r d e d the d i s c r e t i o n t o impute income 

t o a p a r e n t f o r the purpose of d e t e r m i n i n g c h i l d s u p p o r t , and 

the d e t e r m i n a t i o n t h a t a p a r e n t i s v o l u n t a r i l y unemployed or 

underemployed ' i s t o be made from the f a c t s p r e s e n t e d 

a c c o r d i n g t o the j u d i c i a l d i s c r e t i o n of the t r i a l c o u r t . ' " 

Clements v. Clements, 990 So. 2d 383, 394 ( A l a . C i v . App. 

2007) ( q u o t i n g W i n f r e y v. W i n f r e y , 602 So. 2d 904, 905 ( A l a . 

C i v . App. 1992), and c i t i n g Rule 3 2 ( B ) ( 5 ) , A l a . R. Jud. 

Admin.). The f a c t s p r e s e n t e d t o the t r i a l c o u r t i n d i c a t e d 

t h a t , a f t e r the former w i f e f i l e d a p e t i t i o n t o modify the 

former husband's c h i l d - s u p p o r t o b l i g a t i o n , the former husband 

v o l u n t a r i l y q u i t two jo b s where he earned a t l e a s t $41 an 
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hour; the former husband c l a i m e d t h a t h i s reason f o r q u i t t i n g 

those two j o b s was because of t h e i r l o c a t i o n and t r a v e l t i m e ; 

and, s h o r t l y b e f o r e t r i a l , the former husband began w o r k i n g 

f o r a company l o c a t e d i n M o b i l e e a r n i n g $36 an hour. There 

was no i n d i c a t i o n t h a t the former husband was a b l e t o spend 

more time w i t h h i s f a m i l y when w o r k i n g i n M o b i l e r a t h e r than 

A i k e n . Based on these f a c t s , we cannot conclude t h a t the 

t r i a l c o u r t ' s f i n d i n g t h a t the former husband was v o l u n t a r i l y 

underemployed was unsupported by the e v i d e n c e or t h a t the 

t r i a l c o u r t exceeded i t s d i s c r e t i o n i n f i n d i n g t h a t the former 

husband was v o l u n t a r i l y underemployed. 

The former husband a l s o argues t h a t the t r i a l c o u r t e r r e d 

by i m p u t i n g income t o him based on h i s p r o j e c t e d y e a r l y income 

i f he had c o n t i n u e d h i s employment a t Inspec Group. Rule 

3 2 ( B ) ( 5 ) , A l a . R. Jud. Admin., s t a t e s t h a t , 

" [ i ] n d e t e r m i n i n g the amount of income t o be imputed 
t o a p a r e n t who i s unemployed or underemployed, the 
[ t r i a l ] c o u r t s h o u l d determine the employment 
p o t e n t i a l and p r o b a b l e e a r n i n g l e v e l of t h a t p a r e n t , 
based on t h a t p a r e n t ' s r e c e n t work h i s t o r y , 
e d u c a t i o n , and o c c u p a t i o n a l q u a l i f i c a t i o n s , and on 
the p r e v a i l i n g j o b o p p o r t u n i t i e s and e a r n i n g l e v e l s 
i n the community." 

The former husband argues t h a t the t r i a l c o u r t e r r e d by 

t a k i n g h i s average income f o r the f i r s t e i g h t months of 2009 
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and u s i n g t h a t amount t o p r o j e c t h i s income f o r the remainder 

of 2009 because h i s t e s t i m o n y i n d i c a t e d t h a t he had r e c e i v e d 

bonuses a t Inspec Group t h a t were p a r t of h i s income, but he 

d i d not t e s t i f y r e g a r d i n g the i n t e r v a l s t h a t he r e c e i v e d 

bonuses. T h e r e f o r e , he argues, the e v i d e n c e was i n s u f f i c i e n t 

t o s u p p o r t the t r i a l c o u r t ' s judgment because the 

d e t e r m i n a t i o n t h a t he would have c o n t i n u e d t o r e c e i v e bonuses 

f o r the remainder of 2009 was s p e c u l a t i o n on the p a r t of the 

t r i a l c o u r t . We d i s a g r e e . The t r i a l c o u r t was r e q u i r e d t o 

impute income t o the former husband a f t e r i t d e termined t h a t 

the former husband was v o l u n t a r i l y underemployed. See Rule 

3 2 ( B ) ( 5 ) . In d o i n g so, the t r i a l c o u r t was r e q u i r e d t o 

c o n s i d e r the former husband's p r o b a b l e e a r n i n g l e v e l based, i n 

p a r t , on h i s r e c e n t work h i s t o r y . We cannot conclude t h a t the 

t r i a l c o u r t was p l a i n l y or p a l p a b l y wrong by d e t e r m i n i n g the 

former husband's p r o b a b l e e a r n i n g l e v e l based on h i s average 

monthly income, i n c l u d i n g bonuses, he had earned a t Inspec 

Group. See Rule 32(B) (1), A l a . R. Jud. Admin. ( d e f i n i n g 

"income" t o i n c l u d e "the a c t u a l g r o s s income the p a r e n t has 

the a b i l i t y t o earn i f the p a r e n t i s ... underemployed"); and 

Rule 3 2 ( B ) ( 2 ) ( a ) , A l a . R. Jud. Admin. ( d e f i n i n g "gross income" 
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t o i n c l u d e "income from any s o u r c e , " i n c l u d i n g bonuses). 

The former husband a l s o argues t h a t the t r i a l c o u r t e r r e d 

by f a i l i n g t o p r o p e r l y a p p l y Rule 3 2 ( B ) ( 7 ) ( d ) , A l a . R. Jud. 

Admin., which s t a t e s t h a t " [ t ] h e a c t u a l c o s t of a premium t o 

p r o v i d e h e a l t h - i n s u r a n c e b e n e f i t s f o r the c h i l d r e n s h a l l be 

added t o the ' b a s i c c h i l d - s u p p o r t o b l i g a t i o n ' Our 

r e v i e w of the r e c o r d r e v e a l s t h a t the former husband never 

p r e s e n t e d t h i s argument t o the t r i a l c o u r t . As d i s c u s s e d 

above, t h i s c o u r t i s f o r b i d d e n from r e v e r s i n g a judgment of 

the t r i a l c o u r t based on grounds t h a t were not p r e s e n t e d t o 

the t r i a l c o u r t f o r i t s c o n s i d e r a t i o n . See S t a t e Farm Mut.  

Auto. I n s . Co., s u p r a . 3 

Next, the former husband argues t h a t the t r i a l c o u r t 

committed two e r r o r s on the f a c e of i t s CS-42 c h i l d - s u p p o r t -

g u i d e l i n e s form ("the CS-42 form") used f o r c a l c u l a t i n g the 

former husband's c h i l d - s u p p o r t o b l i g a t i o n . A c c o r d i n g t o the 

CS-42 form f i l l e d out by the t r i a l c o u r t , the p a r t i e s ' 

combined monthly a d j u s t e d g r o s s income t o t a l e d $10,335. 

3We note, however, t h a t the o n l y e v i d e n c e r e g a r d i n g the 
former husband's a c t u a l c o s t of h e a l t h i n s u r a n c e was the 
former husband's t e s t i m o n y t h a t he was not sure about the c o s t 
of h e a l t h i n s u r a n c e and t h a t $600 was a "round-about f i g u r e . " 
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However, the t r i a l c o u r t d e termined the former husband's 

c h i l d - s u p p o r t o b l i g a t i o n u s i n g the schedu l e f o r b a s i c c h i l d -

s u p p o r t o b l i g a t i o n based on a combined a d j u s t e d g r o s s income 

i n the amount of $10,500, i n s t e a d of the amount of $10,350, 

which was r e q u i r e d p u r s u a n t t o Rule 32(C) (1), A l a . R. Jud. 

Admin. ("Where the combined a d j u s t e d g r o s s income f a l l s 

h a l f w a y or more than h a l f w a y between two amounts, the h i g h e r 

v a l u e s h a l l be u s e d . " ) . The former husband a l s o argues, and 

the r e c o r d i n d e e d i n d i c a t e s , t h a t the t r i a l c o u r t i m p r o p e r l y 

d e t ermined h i s c h i l d - s u p p o r t o b l i g a t i o n because the t r i a l 

c o u r t f a i l e d t o c a l c u l a t e the former husband's t o t a l c h i l d -

s u p p o r t o b l i g a t i o n based on h i s percentage share of the 

p a r t i e s ' combined a d j u s t e d g r o s s income. See Rule 3 2 ( C ) ( 2 ) , 

A l a . R. Jud. Admin. In her b r i e f on a p p e a l , the former w i f e 

concedes t h a t the t r i a l c o u r t ' s computation of the former 

husband's c h i l d - s u p p o r t o b l i g a t i o n was e r r o n e o u s . 

A c c o r d i n g l y , we r e v e r s e t h a t p a r t of the t r i a l c o u r t ' s 

judgment t h a t e r r o n e o u s l y c a l c u l a t e d the former husband's 

m o d i f i e d c h i l d - s u p p o r t o b l i g a t i o n . 

The former husband a l s o argues t h a t , because the t r i a l 

c o u r t e r r e d i n i t s c a l c u l a t i o n of h i s monthly c h i l d - s u p p o r t 
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o b l i g a t i o n , the t r i a l c o u r t must r e c a l c u l a t e the c h i l d - s u p p o r t 

a r r e a r a g e awarded t o the former w i f e . We agree. The t r i a l 

c o u r t d e t e r m i n e d the former husband's c h i l d - s u p p o r t a r r e a r a g e 

i n p a r t by a p p l y i n g the m o d i f i e d amount of s u p p o r t "back t o 

the date of f i l i n g . " Because we have d e t e r m i n e d t h a t the 

t r i a l c o u r t e r r e d i n i t s c a l c u l a t i o n of the m o d i f i e d amount of 

the former husband's c h i l d - s u p p o r t o b l i g a t i o n , we conclude 

t h a t the t r i a l c o u r t must a l s o r e c a l c u l a t e the former 

husband's c h i l d - s u p p o r t a r r e a r a g e based on i t s c o r r e c t e d 

c a l c u l a t i o n of the former husband's c h i l d - s u p p o r t o b l i g a t i o n . 

C o n c l u s i o n 

In a p p e a l no. 2090700, the former husband's appe a l i s 

d i s m i s s e d because the a p p e a l was t a k e n from an o r d e r t h a t i s 

v o i d f o r l a c k of s u b j e c t - m a t t e r j u r i s d i c t i o n . On remand, we 

i n s t r u c t the t r i a l c o u r t t o s e t a s i d e the A p r i l 2010 o r d e r . 

In a p p e a l no. 2090546, we r e v e r s e t h a t p a r t of the 

F e b r u a r y 2010 judgment t h a t d e termined the former husband's 

c h i l d - s u p p o r t o b l i g a t i o n and c h i l d - s u p p o r t a r r e a r a g e , and we 

remand the case w i t h i n s t r u c t i o n s t o the t r i a l c o u r t t o e n t e r 

an o r d e r c o n s i s t e n t w i t h t h i s o p i n i o n . In a l l o t h e r r e s p e c t s , 

we a f f i r m the t r i a l c o u r t ' s judgment. 
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APPEAL NO. 2090546 — AFFIRMED IN PART; REVERSED IN PART; 

AND REMANDED WITH INSTRUCTIONS. 

APPEAL NO. 2090700 — APPEAL DISMISSED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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