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THOMAS, Judge. 

In March 2006, the Madison County Department of Human 

Resources ("DHR") r e c e i v e d i n f o r m a t i o n t h a t De.H. and Da.H. 

were b e i n g s u b j e c t e d t o domestic v i o l e n c e and drug use i n the 

home of A.F. ("the mother") and C.H. ("the f a t h e r " ) . P u r s u a n t 
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t o a s a f e t y p l a n , DHR p l a c e d the c h i l d r e n w i t h P.K. ("the 

p a t e r n a l grandmother") and began o f f e r i n g s e r v i c e s t o the 

mother and the f a t h e r . The c h i l d r e n were b r i e f l y r e u n i t e d 

w i t h the mother i n August 2007, but they were a g a i n l e f t w i t h 

the p a t e r n a l grandmother when the mother was i n c a r c e r a t e d . 

The c h i l d r e n were u l t i m a t e l y removed from the c a r e of the 

p a t e r n a l grandmother i n F e b r u a r y 2009, and DHR sought 

t e r m i n a t i o n of the p a r e n t s ' p a r e n t a l r i g h t s i n a p e t i t i o n 

f i l e d i n October 2009. A f t e r a t r i a l on F e b r u a r y 5, 2010, the 

j u v e n i l e c o u r t e n t e r e d a judgment t e r m i n a t i n g the p a r e n t s ' 

p a r e n t a l r i g h t s t o the c h i l d r e n . The mother t i m e l y a p p e a l s . 1 

The r e c o r d r e f l e c t s the f o l l o w i n g f a c t s . A f t e r the 

i n i t i a l c o n t a c t w i t h the mother i n March 2006, DHR p r o v i d e d 

the mother w i t h a drug assessment, and, p u r s u a n t t o the 

recommendation r e s u l t i n g from the drug assessment, r o u t i n e 

drug s c r e e n s . The mother t e s t e d p o s i t i v e f o r m a r i j u a n a on her 

May 2006 drug s c r e e n ; her June 2006 drug s c r e e n i n d i c a t e d t h a t 

i t might be d i l u t e d , and her October 2006 drug s c r e e n was 

p o s i t i v e f o r o p i a t e s and m a r i j u a n a . The mother a p p a r e n t l y 

f e l l out of c o n t a c t w i t h DHR f o r a s h o r t time, but she 

1The f a t h e r does not a p p e a l . 
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c o n t a c t e d DHR a g a i n i n December 2006 and r e q u e s t e d f u r t h e r 

a s s i s t a n c e . DHR a g a i n r e q u i r e d the mother t o undergo drug 

s c r e e n s , and the mother t e s t e d p o s i t i v e f o r o p i a t e s i n June 

2007 and p o s i t i v e f o r o p i a t e s and b e n z o d i a z e p i n e i n J u l y and 

August 2007. The mother was a r r e s t e d i n J u l y 2007. However, 

d e s p i t e the p o s i t i v e drug s c r e e n s and the mother's a r r e s t , DHR 

r e t u r n e d the c h i l d r e n t o the mother's cus t o d y b r i e f l y i n J u l y 

or August 2007. 

The mother had m a r r i e d a t some p o i n t i n 2007 and had 

s t a b l e h o u s i n g w i t h her husband, D.F. The mother's s t a b i l i t y 

was s h o r t - l i v e d , however, because her husband d i e d i n August 

2007 a f t e r b e i n g d i a g n o s e d w i t h l e u k e m i a . The mother was 

i n c a r c e r a t e d a t some p o i n t a f t e r D.F.'s death, but she was 

r e l e a s e d i n November 2007, when she gave b i r t h t o D.F., J r . 2 

Because the mother had a r r a n g e d f o r the c h i l d r e n t o be p l a c e d 

i n the cu s t o d y of the p a t e r n a l grandmother d u r i n g her 

i n c a r c e r a t i o n , DHR d i d not seek cus t o d y of the c h i l d r e n a t 

t h a t time. 

In November 2007, DHR a g a i n began t o o f f e r the mother 

2The mother's p a r e n t a l r i g h t s t o D.F., J r . , are not a t 
i s s u e i n t h i s a p p e a l . 

3 
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s e r v i c e s . The mother underwent another drug assessment, a f t e r 

w hich she was r e f e r r e d t o New H o r i z o n s f o r o u t p a t i e n t drug 

t r e a t m e n t . A l t h o u g h the mother began a t t e n d i n g the New 

H o r i z o n s program, she was t e r m i n a t e d from the program f o r 

e x c e s s i v e absences i n June 2008. The mother's December 2007 

drug s c r e e n was n e g a t i v e f o r a l l s u b s t a n c e s ; however, her 

January 2008 drug s c r e e n i n d i c a t e d t h a t i t was d i l u t e d , her 

May 2008 drug s c r e e n was p o s i t i v e f o r o p i a t e s , b e n z o d i a z e p i n e , 

and m a r i j u a n a , and her J u l y 2008 drug s c r e e n was p o s i t i v e f o r 

o p i a t e s and b e n z o d i a z e p i n e . 

In J u l y 2008, the mother underwent a p s y c h o l o g i c a l 

e v a l u a t i o n by L o i s W. P e t r e l l a . P e t r e l l a d i a g n o s e d the mother 

w i t h adjustment d i s o r d e r w i t h mixed a n x i e t y and d e p r e s s e d 

mood, dependent p e r s o n a l i t y d i s o r d e r , and b o r d e r l i n e 

i n t e l l e c t u a l f u n c t i o n i n g . A c c o r d i n g t o P e t r e l l a , the mother's 

p r o g n o s i s was "guarded due t o p e r s o n a l i t y d i s o r d e r , h i s t o r y of 

substance abuse, and l a c k of i n s i g h t i n t o her problems." 

P e t r e l l a o p i n e d t h a t the mother's m e n t a l s t a t e needed 

improvement b e f o r e the c h i l d r e n c o u l d be r e t u r n e d t o her c a r e 

and recommended p s y c h o l o g i c a l c o u n s e l i n g t o address 

adjustment, e m o t i o n a l dependence, and bereavement i s s u e s and 
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a p s y c h i a t r i c e v a l u a t i o n t o a s s e s s whether the mother might 

need a n t i d e p r e s s a n t m e d i c a t i o n . P e t r e l l a a l s o recommended 

t h a t the mother be encouraged t o complete a GED d i p l o m a , t h a t 

she t a k e p a r e n t i n g c l a s s e s , and t h a t she c o n t i n u e t o be 

s u b j e c t t o random drug s c r e e n s i f the c h i l d r e n were r e t u r n e d 

t o her custody. The mother was not p r o v i d e d c o u n s e l i n g or a 

p s y c h i a t r i c e v a l u a t i o n ; however, DHR attempted t o arrange 

p a r e n t i n g c l a s s e s f o r the mother i n J u l y 2008, but the 

mother's t e l e p h o n e had been d i s c o n n e c t e d and she c o u l d not be 

c o n t a c t e d . 

The r e c o r d c o n t a i n s no e v i d e n c e r e g a r d i n g the mother's 

whereabouts or whether she was o f f e r e d any s e r v i c e s between 

August 2008 and March 2009. The r e c o r d o f the mother's drug 

s c r e e n s i n d i c a t e s t h a t she took no drug s c r e e n s between J u l y 

2008 and March 2009. A l t h o u g h the r e c o r d i s not e n t i r e l y 

c l e a r on t h i s p o i n t , i t appears t h a t the c h i l d r e n c o n t i n u e d t o 

r e s i d e w i t h the p a t e r n a l grandmother u n t i l F e b r u a r y 2009, when 

the p a t e r n a l grandmother i n d i c a t e d t h a t she c o u l d no l o n g e r 

care f o r the c h i l d r e n because o f her husband's f a i l i n g h e a l t h . 

The r e c o r d a l s o i n d i c a t e s , a l t h o u g h not c l e a r l y , t h a t the 

mother was a r r e s t e d t h r e e more times a f t e r her J u l y 2007 

5 
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a r r e s t — i n J u l y 2009, i n August or September 2009, and i n 

October 2009. 

Jamonica England, the f a m i l y ' s caseworker, t e s t i f i e d t h a t 

she sought and c o n s i d e r e d o t h e r r e l a t i v e s f o r cust o d y a f t e r 

the p a t e r n a l grandmother r e l i n q u i s h e d c u s t o d y of the c h i l d r e n . 

A m a t e r n a l c o u s i n of the c h i l d r e n , T.J., was c o n s i d e r e d f o r 

placement; however, d u r i n g the home-study p r o c e s s , T.J. l o s t 

her j o b , was r e l o c a t i n g from M i c h i g a n t o F l o r i d a , and 

r e q u e s t e d t h a t she be g i v e n time t o s e t t l e b e f o r e b e i n g 

c o n s i d e r e d f u r t h e r . England t e s t i f i e d t h a t she had c o n s i d e r e d 

a p a t e r n a l u n c l e of the c h i l d r e n , A.W., and h i s w i f e , B.T.; 

however, England s a i d , A.W. t e s t e d p o s i t i v e f o r m a r i j u a n a . 

A c c o r d i n g t o England, two o t h e r r e l a t i v e s , J.S. and L.P., 

d e c l i n e d t o be c o n s i d e r e d , and the mother's s i s t e r , A.S., was 

not an a p p r o p r i a t e placement because of DHR's inv o l v e m e n t w i t h 

her f a m i l y . 

England t e s t i f i e d t h a t R.W. and S.W., the f a t h e r ' s h a l f 

b r o t h e r and h i s w i f e , had c o n t a c t e d DHR i n September 2009, 

s e e k i n g t o be p o t e n t i a l r e s o u r c e s f o r the c h i l d r e n . England 

t e s t i f i e d t h a t she had r e q u e s t e d a home stu d y on R.W. and S.W. 

She a l s o t e s t i f i e d t h a t b o t h had taken a drug s c r e e n i n 

6 
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September 2009 and t h a t , a l t h o u g h S.W. had had a n e g a t i v e 

s c r e e n , R.W.'s sc r e e n had i n d i c a t e d t h a t i t was d i l u t e d . 

The home-study p r o c e s s was i n i t i a t e d by Amina L a t t i m o r e , 

a DHR caseworker i n the home-study u n i t . L a t t i m o r e t e s t i f i e d 

t h a t she has begun the home-study p r o c e s s on R.W. and S.W. on 

October 20, 2009, w i t h her i n i t i a l c o n t a c t w i t h them o c c u r r i n g 

on December 14, 2009. L a t t i m o r e s a i d t h a t she v i s i t e d the 

home of R.W. and S.W. on December 18, 2009, and t h a t , a t t h a t 

t i m e , she and the f a m i l y completed n e c e s s a r y paperwork. R.W. 

and S.W. were r e q u i r e d t o take f i n g e r p r i n t c ards t o a l o c a l 

law-enforcement agency so t h a t they c o u l d be f i n g e r p r i n t e d f o r 

a background check. A l t h o u g h R.W. and S.W. d i d as i n s t r u c t e d , 

the f i n g e r p r i n t t e c h n i c i a n f a i l e d t o s i g n the n e c e s s a r y 

paperwork, n e c e s s i t a t i n g a r e t u r n of the f i n g e r p r i n t c ards t o 

R.W. and S.W. The background-check p r o c e s s was d e l a y e d by 

t h i s problem, and, u l t i m a t e l y , L a t t i m o r e was unable t o send 

the n e c e s s a r y paperwork t o i n s t i t u t e the background-check 

p r o c e s s u n t i l January 26, 2010. The background check had not 

been completed a t the time of the t e r m i n a t i o n t r i a l on 

F e b r u a r y 5, 2010. 

L a t t i m o r e a l s o had R.W. and S.W. submit t o drug s c r e e n s 

7 
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as a p a r t of the home-study p r o c e s s . S.W.'s drug s c r e e n was 

n e g a t i v e f o r a l l s u b s t a n c e s . R.W.'s f i r s t drug s c r e e n , taken 

on January 26, 2010, came back i n d i c a t i n g t h a t i t was d i l u t e d . 

L a t t i m o r e n oted i n her p r e l i m i n a r y home-study r e p o r t t h a t the 

t e c h n i c i a n had i n d i c a t e d t h a t the r e s u l t c o u l d be "a f l u k e . " 

L a t t i m o r e r e q u e s t e d t h a t R.W. take a second drug s c r e e n , which 

he d i d on F e b r u a r y 1, 2010. R.W.'s second drug s c r e e n was 

n e g a t i v e f o r a l l s u b s t a n c e s . The t r i a l c o u r t o r d e r e d t h a t 

R.W. and S.W. ta k e a drug s c r e e n on the day of t r i a l ; b o t h 

s c r e e n s were n e g a t i v e f o r a l l s u b s t a n c e s . 

In her p r e l i m i n a r y r e p o r t , L a t t i m o r e n oted t h a t R.W. and 

S.W. were " a p p r o p r i a t e r e s o u r c e s " f o r the c h i l d r e n and t h a t 

she had no concern r e g a r d i n g the s a f e t y or w e l l b e i n g of the 

c h i l d r e n were the y t o be p l a c e d w i t h R.W. and S.W. However, 

L a t t i m o r e t e s t i f i e d t h a t she c o u l d not g i v e a d e f i n i t i v e 

recommendation on the home stu d y u n t i l the background checks 

were r e t u r n e d . L a t t i m o r e ' s p r e l i m i n a r y r e p o r t noted t h a t R.W. 

and S.W. had t h r e e c h i l d r e n of t h e i r own and t h a t t h e y had a 

m e n t a l l y c h a l l e n g e d a d u l t r e l a t i v e l i v i n g i n t h e i r home. In 

a d d i t i o n , the r e p o r t s t a t e d t h a t R.W. and S.W. had p r o v i d e d 

care f o r a nephew under a s a f e t y p l a n a d m i n i s t e r e d by the 

8 
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Morgan County Department of Human Resources. L a t t i m o r e s a i d 

t h a t the i n d i c a t i o n t h a t two drug s c r e e n s might have been 

d i l u t e d caused her concern; she s a i d t h a t she would l i k e t o 

have R.W. undergo a d d i t i o n a l drug s c r e e n s t o r u l e out any 

p o s s i b l e drug use. 

Panda Smith, who c o u n s e l e d the c h i l d r e n from August 13, 

2009, u n t i l the time of t r i a l , t e s t i f i e d t h a t she was employed 

t o c o u n s e l the c h i l d r e n t o address t h e i r d e f i a n t b e h a v i o r s , 

t h e i r s i b l i n g i n t e r a c t i o n , and t h e i r exposure t o drug use and 

domestic v i o l e n c e . Smith t e s t i f i e d t h a t the c h i l d r e n had made 

p r o g r e s s i n c o u n s e l i n g and i n t h e i r f o s t e r home. A c c o r d i n g t o 

Smith, the c h i l d r e n needed a l o t of "hands-on p a r e n t i n g " w i t h 

n u r t u r i n g , d i s c i p l i n e , b o u n d a r i e s , consequences, and rewards. 

She noted t h a t b o t h c h i l d r e n needed s i g n i f i c a n t a t t e n t i o n and 

a s s i s t a n c e w i t h s c h o o l work. She noted s p e c i f i c a l l y t h a t 

De.H. had a d i f f i c u l t time w i t h t r a n s i t i o n , c o m p e t i t i o n , 

b o s s i n e s s , and s i b l i n g r i v a l r y . 

Smith had recommended i n August 2009 t h a t the c h i l d r e n no 

l o n g e r have v i s i t a t i o n w i t h t h e i r p a r e n t s because such 

exposure c o u l d cause r e g r e s s i o n . She noted t h a t the c h i l d r e n 

had come from an u n s t a b l e home and t h a t they had develo p e d an 
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attachment t o t h e i r f o s t e r p a r e n t s and t o her, as t h e i r 

c o u n s e l o r . Smith o p i n e d t h a t placement w i t h R.W. and S.W. 

would not be i n the b e s t i n t e r e s t of the c h i l d r e n because the 

c h i l d r e n had no r e a l bond w i t h R.W. and S.W. and because the 

c h i l d r e n were a t t a c h e d t o the f o s t e r p a r e n t s . Smith a l s o 

s t a t e d t h a t the placement of the c h i l d r e n i n t o a home w i t h 

o t h e r c h i l d r e n and a m e n t a l l y c h a l l e n g e d a d u l t was not i d e a l 

f o r the c h i l d r e n because of t h e i r need f o r s i g n i f i c a n t 

a t t e n t i o n and hands-on p a r e n t i n g . 

R.W. and S.W. t e s t i f i e d a t t r i a l r e g a r d i n g t h e i r d e s i r e 

t o be placement r e s o u r c e s f o r the c h i l d r e n . R.W. t e s t i f i e d 

t h a t he was r e g u l a r l y employed and t h a t he earned between 

$1,600 and $1,700 per month. R.W. a l s o t e s t i f i e d t h a t he was 

s u b j e c t t o random drug s c r e e n s i n c o n n e c t i o n w i t h h i s 

employment and t h a t he had not t e s t e d p o s i t i v e on any 

w o rkplace drug s c r e e n . S.W. e x p l a i n e d t h a t she and R.W. had 

t h r e e c h i l d r e n , aged 16, 13, and 9, and t h a t a m e n t a l l y 

c h a l l e n g e d a d u l t r e l a t i v e , J . J . , l i v e d w i t h the f a m i l y . R.W. 

e x p l a i n e d t h a t he and S.W. took J . J . i n a f t e r J . J . ' s f a t h e r 

d i e d and he had no one e l s e t o l o o k a f t e r him. S.W. t e s t i f i e d 

t h a t J . J . was not a t h r e a t t o her c h i l d r e n . S.W. a d m i t t e d 

10 
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t h a t she and R.W. had not seen the c h i l d r e n o f t e n b e f o r e t h e i r 

placement i n t o f o s t e r c a r e , n o t i n g t h a t most of the time they 

had seen the c h i l d r e n on h o l i d a y s d u r i n g f a m i l y g a t h e r i n g s . 

Both R.W. and S.W. t e s t i f i e d t h a t t h e y c o u l d p r o v i d e f o r the 

c h i l d r e n and t h a t they d e s i r e d t o tak e the c h i l d r e n i n t o t h e i r 

home and p r o v i d e a permanent home f o r them. 

The mother t e s t i f i e d t h a t she was c u r r e n t l y i n c a r c e r a t e d 

a w a i t i n g s e n t e n c i n g f o r f o u r f e l o n i e s and one misdemeanor t o 

which she had p l e a d e d g u i l t y on the same day as the 

t e r m i n a t i o n t r i a l . The mother a d m i t t e d t h a t she had a 

substance-abuse problem and t h a t she had not been a b l e t o 

p r o v i d e a s a f e and s t a b l e home f o r her c h i l d r e n . She 

t e s t i f i e d t h a t she had g i v e n the p a t e r n a l grandmother money a t 

times t o a s s i s t w i t h the c h i l d r e n ' s expenses; however, she 

a d m i t t e d t h a t she had not p a i d c h i l d s u p p o r t t o DHR or t o the 

f o s t e r p a r e n t s . 

The mother f u r t h e r t e s t i f i e d t h a t she had been s e x u a l l y 

abused a t age 8 by her mother's s t e p b r o t h e r and t h a t a man 

named "M" had attempted t o s e x u a l l y abuse her a t age 11. 

A c c o r d i n g t o the mother, she d e l i b e r a t e l y got pregnant a t age 

13 or 14 i n o r d e r t o get out of her mother's house; the mother 
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r e p o r t e d t h a t her own mother had done drugs and t h a t t h e r e 

were d i f f e r e n t men i n and out o f the house. A f t e r she l e f t 

home a t age 13, the mother moved i n w i t h the f a t h e r , who was 

a t t h a t time 18 years o l d , and the p a t e r n a l grandmother. The 

mother gave b i r t h t o De.H. when she was 14 and t o Da.H. when 

she was 15. She and the f a t h e r had never m a r r i e d , but the y 

had l i v e d t o g e t h e r b o t h as a couple and as roommates. In 

f a c t , the mother and her b o y f r i e n d and the f a t h e r and h i s 

g i r l f r i e n d were l i v i n g i n the same home when i t was r a i d e d by 

the p o l i c e i n August 2009. 

The mother a d m i t t e d t h a t she was t e r m i n a t e d from the New 

H o r i z o n s d r u g - t r e a t m e n t program f o r e x c e s s i v e absences. She 

s a i d t h a t she had a p p l i e d t o and had been a c c e p t e d i n t o an 

i n p a t i e n t drug program known as The Foundry. However, the 

mother a d m i t t e d t h a t she was not sure t h a t she would be a b l e 

t o a t t e n d the program a t The Foundry; a p p a r e n t l y , she had 

r e q u e s t e d t h a t she be a l l o w e d t o do so as a c o n d i t i o n of her 

s e n t e n c i n g on the f e l o n y c o n v i c t i o n s , and she was a w a i t i n g the 

a p p r o v a l of the judge on her c r i m i n a l c a s e s . A c c o r d i n g t o the 

mother, she wanted R.W. and S.W. t o have cus t o d y of the 

c h i l d r e n so t h a t she c o u l d "have a chance" w i t h her c h i l d r e n . 

12 
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She s a i d t h a t she l o v e s and wants her c h i l d r e n d e s p i t e her 

p a s t a c t i o n s h a v i n g been not i n t h e i r b e s t i n t e r e s t s . 

A t the c l o s e o f the t e s t i m o n y , the j u v e n i l e c o u r t 

announced i n open c o u r t t h a t i t would t e r m i n a t e the mother's 

r i g h t s . D u r i n g i t s i n s t r u c t i o n s r e g a r d i n g the w r i t t e n o r d e r 

t o be p r e p a r e d by DHR's a t t o r n e y , the j u v e n i l e c o u r t remarked: 

" I am, however, g o i n g t o tak e under advisement the 
permanency r e q u e s t e d by [DHR] a t t h i s p o i n t i n time . 
I'm not g o i n g t o make a permanency d e t e r m i n a t i o n . I 
have re a d the case law and I b e l i e v e t h a t I can 
t e r m i n a t e p a r e n t a l r i g h t s even w i t h a r e l a t i v e 
r e s o u r c e and p l a c e c h i l d r e n w i t h a r e l a t i v e a f t e r 
t e r m i n a t i o n . T h i s Court i s a t l e a s t c o n s i d e r i n g 
t h a t . I want everybody t o u n d e r s t a n d t h a t . " 

As n oted above, the mother appeals the judgment t e r m i n a t i n g 

her p a r e n t a l r i g h t s . 

"A j u v e n i l e c o u r t i s r e q u i r e d t o a p p l y a 
two-pronged t e s t i n d e t e r m i n i n g whether t o t e r m i n a t e 
p a r e n t a l r i g h t s : (1) c l e a r and c o n v i n c i n g e v i d e n c e 
must su p p o r t a f i n d i n g t h a t the c h i l d i s dependent; 
and (2) the c o u r t must p r o p e r l y c o n s i d e r and r e j e c t 
a l l v i a b l e a l t e r n a t i v e s t o a t e r m i n a t i o n of p a r e n t a l 
r i g h t s . Ex p a r t e B e a s l e y , 564 So. 2d 950, 954 ( A l a . 
1990)." 

B.M. v. S t a t e , 895 So. 2d 319, 331 ( A l a . C i v . App. 2004). A 

j u v e n i l e c o u r t ' s judgment t e r m i n a t i n g p a r e n t a l r i g h t s must be 

su p p o r t e d by c l e a r and c o n v i n c i n g e v i d e n c e . Bowman v. S t a t e  

Dep't of Human Res. 534 So. 2d 304, 305 ( A l a . C i v . App. 1988). 
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" C l e a r and c o n v i n c i n g e v i d e n c e " i s " ' [ e ] v i d e n c e t h a t , when 

weighed a g a i n s t e v i d e n c e i n o p p o s i t i o n , w i l l produce i n the 

mind of the t r i e r of f a c t a f i r m c o n v i c t i o n as t o each 

e s s e n t i a l element of the c l a i m and a h i g h p r o b a b i l i t y as t o 

the c o r r e c t n e s s of the c o n c l u s i o n . ' " L.M. v. D.D.F., 840 So. 

2d 171, 179 ( A l a . C i v . App. 2002) ( q u o t i n g A l a . Code 1975, § 

6- 1 1 - 2 0 ( b ) ( 4 ) ) . The j u v e n i l e c o u r t ' s f a c t u a l f i n d i n g s i n a 

judgment t e r m i n a t i n g p a r e n t a l r i g h t s based on ev i d e n c e 

p r e s e n t e d ore tenus are presumed c o r r e c t . D.P. v. Madison  

County Dep't o f Human Res., 23 So. 3d 1156, 1158 ( A l a . C i v . 

App. 2009). 

The t e r m i n a t i o n of p a r e n t a l r i g h t s i s governed by A l a . 

Code 1975, § 12-15-319. That s t a t u t e r e a d s , i n p a r t : 

"(a) I f the j u v e n i l e c o u r t f i n d s from c l e a r and 
c o n v i n c i n g e v i d e n c e , competent, m a t e r i a l , and 
r e l e v a n t i n n a t u r e , t h a t the p a r e n t s of a c h i l d are 
unable or u n w i l l i n g t o d i s c h a r g e t h e i r 
r e s p o n s i b i l i t i e s t o and f o r the c h i l d , or t h a t the 
conduct or c o n d i t i o n of the p a r e n t s r e n d e r s them 
unable t o p r o p e r l y c a r e f o r the c h i l d and t h a t the 
conduct or c o n d i t i o n i s u n l i k e l y t o change i n the 
f o r e s e e a b l e f u t u r e , i t may t e r m i n a t e the p a r e n t a l 
r i g h t s of the p a r e n t s . In d e t e r m i n i n g whether or not 
the p a r e n t s are unable or u n w i l l i n g t o d i s c h a r g e 
t h e i r r e s p o n s i b i l i t i e s t o and f o r the c h i l d and t o 
t e r m i n a t e the p a r e n t a l r i g h t s , the j u v e n i l e c o u r t 
s h a l l c o n s i d e r the f o l l o w i n g f a c t o r s i n c l u d i n g , but 
not l i m i t e d t o , the f o l l o w i n g : 
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"(1) That the p a r e n t s have abandoned 
the c h i l d , p r o v i d e d t h a t i n these c a s e s , 
p r o o f s h a l l not be r e q u i r e d of r e a s o n a b l e 
e f f o r t s t o p r e v e n t removal or r e u n i t e the 
c h i l d w i t h the p a r e n t s . 

"(2) E m o t i o n a l i l l n e s s , mental 
i l l n e s s , or mental d e f i c i e n c y of the 
p a r e n t , or e x c e s s i v e use of a l c o h o l or 
c o n t r o l l e d s u b s t a n c e s , of a d u r a t i o n or 
n a t u r e as t o render the p a r e n t unable t o 
care f o r needs of the c h i l d . 

"(3) That the p a r e n t has t o r t u r e d , 
abused, c r u e l l y beaten, or o t h e r w i s e 
m a l t r e a t e d the c h i l d , or attempted t o 
t o r t u r e , abuse, c r u e l l y b e a t , or o t h e r w i s e 
m a l t r e a t the c h i l d , or the c h i l d i s i n 
c l e a r and p r e s e n t danger of b e i n g thus 
t o r t u r e d , abused, c r u e l l y beaten, or 
o t h e r w i s e m a l t r e a t e d as e v i d e n c e d by the 
t r e a t m e n t of a s i b l i n g . 

"(4) C o n v i c t i o n of and imprisonment 
f o r a f e l o n y . 

"(5) Commission by the p a r e n t s of any 
of the f o l l o w i n g : 

"a. Murder or manslaughter 
of another c h i l d of t h a t p a r e n t . 

"b. A i d i n g , a b e t t i n g , 
a t t e m p t i n g , c o n s p i r i n g , or 
s o l i c i t i n g t o commit murder or 
manslaughter of another c h i l d of 
t h a t p a r e n t . 

"c. A f e l o n y a s s a u l t or 
abuse which r e s u l t s i n s e r i o u s 
b o d i l y i n j u r y t o the s u r v i v i n g 
c h i l d or another c h i l d of t h a t 
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p a r e n t . The term s e r i o u s b o d i l y 
i n j u r y s h a l l mean b o d i l y i n j u r y 
which i n v o l v e s s u b s t a n t i a l r i s k 
of death, extreme p h y s i c a l p a i n , 
p r o t r a c t e d a n d o b v i o u s 
d i s f i g u r e m e n t , or p r o t r a c t e d l o s s 
or impairment of the f u n c t i o n of 
a b o d i l y member, organ, or mental 
f a c u l t y . 

"(6) U n e x p l a i n e d s e r i o u s p h y s i c a l 
i n j u r y t o the c h i l d under those 
c i r c u m s t a n c e s as would i n d i c a t e t h a t the 
i n j u r i e s r e s u l t e d from the i n t e n t i o n a l 
conduct or w i l l f u l n e g l e c t of the p a r e n t . 

"(7) That r e a s o n a b l e e f f o r t s by the 
Department of Human Resources or l i c e n s e d 
p u b l i c or p r i v a t e c h i l d care a g e n c i e s 
l e a d i n g toward the r e h a b i l i t a t i o n of the 
p a r e n t s have f a i l e d . 

"(8) That p a r e n t a l r i g h t s t o a s i b l i n g 
of the c h i l d have been i n v o l u n t a r i l y 
t e r m i n a t e d . 

"(9) F a i l u r e by the p a r e n t s t o p r o v i d e 
f o r the m a t e r i a l needs of the c h i l d or t o 
pay a r e a s o n a b l e p o r t i o n of support of the 
c h i l d , where the p a r e n t i s a b l e t o do so. 

"(10) F a i l u r e by the p a r e n t s t o 
m a i n t a i n r e g u l a r v i s i t s w i t h the c h i l d i n 
accordance w i t h a p l a n d e v i s e d by the 
Department of Human Resources, or any 
p u b l i c or l i c e n s e d p r i v a t e c h i l d care 
agency, and agreed t o by the p a r e n t . 

"(11) F a i l u r e by the p a r e n t s t o 
m a i n t a i n c o n s i s t e n t c o n t a c t o r 
communication w i t h the c h i l d . 
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"(12) Lack of e f f o r t by the p a r e n t t o 
a d j u s t h i s or her c i r c u m s t a n c e s t o meet the 
needs of the c h i l d i n accordance w i t h 
agreements reached, i n c l u d i n g agreements 
reached w i t h l o c a l departments of human 
r e s o u r c e s or l i c e n s e d c h i l d - p l a c i n g 
a g e n c i e s , i n an a d m i n i s t r a t i v e r e v i e w or a 
j u d i c i a l r e v i e w . " 

On a p p e a l , the mother argues t h a t the j u v e n i l e c o u r t ' s 

judgment t e r m i n a t i n g her p a r e n t a l r i g h t s i s not s u p p o r t e d by 

c l e a r and c o n v i n c i n g e v i d e n c e . She s p e c i f i c a l l y argues t h a t 

the j u v e n i l e c o u r t ' s f i n d i n g t h a t DHR made r e a s o n a b l e e f f o r t s 

t o r e h a b i l i t a t e her i s not s u p p o r t e d by the e v i d e n c e because, 

she contends, DHR o f f e r e d her no s e r v i c e s o t h e r than drug 

assessments, drug s c r e e n s , and o u t p a t i e n t drug t r e a t m e n t 

d e s p i t e the recommendation of the p s y c h o l o g i s t t h a t the mother 

be g i v e n c o u n s e l i n g t o address bereavement and o t h e r i s s u e s 

and t h a t she be e v a l u a t e d r e g a r d i n g a p o s s i b l e need f o r 

a n t i d e p r e s s a n t m e d i c a t i o n . The mother a l s o c h a l l e n g e s the 

j u v e n i l e c o u r t ' s f i n d i n g t h a t she had not s u b s t a n t i a l l y 

p r o v i d e d f o r her c h i l d r e n . Secondly, the mother argues t h a t 

the j u v e n i l e c o u r t e r r o n e o u s l y a p p l i e d the law t o the f a c t s t o 

determine t h a t no v i a b l e a l t e r n a t i v e t o t e r m i n a t i o n of her 

p a r e n t a l r i g h t s e x i s t e d because, she says, R.W. and S.W. were 

a p p r o p r i a t e and v i a b l e r e l a t i v e r e s o u r c e s t h a t s h o u l d have 
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been c o n s i d e r e d by the j u v e n i l e c o u r t . The mother f u r t h e r 

argues throughout her b r i e f t h a t DHR v i o l a t e d her p r o c e d u r a l -

due-process r i g h t s . 

DHR argues t h a t i t d i d attempt t o r e h a b i l i t a t e the mother 

by p r o v i d i n g her w i t h drug assessments and drug t r e a t m e n t but 

t h a t the mother c o n t i n u e d her abuse of drugs, as e v i d e n c e d by 

r e p e a t e d p o s i t i v e drug s c r e e n s throughout the e n t i r e f o u r - y e a r 

p e r i o d t h a t DHR worked w i t h the mother. DHR f u r t h e r e x p l a i n s 

t h a t i t c o u l d not o f f e r r e h a b i l i t a t i v e s e r v i c e s t o the mother 

once she was i n c a r c e r a t e d i n September 2009. R e g a r d i n g the 

mother's argument t h a t R.W. and S.W. are a v i a b l e a l t e r n a t i v e 

t o the t e r m i n a t i o n of her p a r e n t a l r i g h t s , DHR argues t h a t the 

j u v e n i l e c o u r t , as the f a c t - f i n d e r i n a t e r m i n a t i o n - o f -

p a r e n t a l - r i g h t s case, c o u l d have weighed the e v i d e n c e and 

d e t e r m i n e d t h a t R.W. and S.W. were not a v i a b l e a l t e r n a t i v e 

because of R.W.'s d i l u t e d drug s c r e e n s , the l a c k of a 

r e l a t i o n s h i p between R.W. and S.W. and the c h i l d r e n , and 

e v i d e n c e t h a t placement w i t h R.W. and S.W. would not be i n the 

b e s t i n t e r e s t of the c h i l d r e n . F i n a l l y , DHR argues t h a t the 

mother f a i l e d t o r a i s e any i s s u e r e g a r d i n g p r o c e d u r a l due 

p r o c e s s i n the j u v e n i l e c o u r t and t h a t she i s thus p r e c l u d e d 
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from r e l y i n g on t h a t argument on a p p e a l . 

The mother does not s p e c i f i c a l l y c h a l l e n g e the 

e s t a b l i s h m e n t of grounds t o t e r m i n a t e her p a r e n t a l r i g h t s . 

The mother a d m i t t e d t h a t she had a substance-abuse problem. 

See § 12-15-319(a) (2) ( l i s t i n g as one f a c t o r t o be c o n s i d e r e d 

by the j u v e n i l e c o u r t " e x c e s s i v e use of a l c o h o l or c o n t r o l l e d 

s u b s t a n c e s , of a d u r a t i o n or na t u r e as t o render the p a r e n t 

unable t o care f o r needs of the c h i l d " ) . She r e a d i l y a d m i t t e d 

t h a t she c o u l d not p r o v i d e a s t a b l e home f o r her c h i l d r e n a t 

the time of the t e r m i n a t i o n h e a r i n g . She a d m i t t e d t h a t she 

had not p r o v i d e d s u p p o r t f o r the c h i l d r e n . A l t h o u g h she i s 

c o r r e c t t h a t p o v e r t y a l o n e i s not a p r o p e r b a s i s f o r the 

t e r m i n a t i o n of p a r e n t a l r i g h t s , see C.B. v. S t a t e Dep't of  

Human Res., 782 So. 2d 781, 784 ( A l a . C i v . App. 1998), and In  

re Hickman, 489 So. 2d 601, 602-03 ( A l a . C i v . App. 1986) , the 

r e c o r d i s r e p l e t e w i t h e v i d e n c e i n d i c a t i n g t h a t the mother 

c o n t i n u e d t o abuse drugs throughout the f o u r - y e a r p e r i o d of 

DHR's inv o l v e m e n t w i t h her f a m i l y , t h a t she had been a r r e s t e d 

a t l e a s t f o u r t i m e s , t h a t she was f a c i n g s e n t e n c i n g on f o u r 

f e l o n y c o n v i c t i o n s a t the time of the t e r m i n a t i o n t r i a l , and 

t h a t she had not taken r e s p o n s i b i l i t y f o r her c h i l d r e n s i n c e 
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the y were f i r s t removed from her care i n March 2006, o t h e r 

than f o r a b r i e f p e r i o d i n J u l y or August 2007. 

The mother does argue t h a t the r e c o r d does not c o n t a i n 

c l e a r and c o n v i n c i n g e v i d e n c e t h a t DHR used r e a s o n a b l e e f f o r t s 

t o r e h a b i l i t a t e her and t o r e u n i f y her w i t h her c h i l d r e n . She 

t a k e s i s s u e w i t h the f a c t t h a t DHR f a i l e d t o p r o v i d e her w i t h 

c o u n s e l i n g and a p s y c h i a t r i c e v a l u a t i o n recommended by 

P e t r e l l a i n August 2008. However, the r e c o r d r e f l e c t s t h a t 

when England attempted t o c o n t a c t the mother i n J u l y 2008 t o 

arrange p a r e n t i n g c l a s s e s , which were a l s o recommended by 

P e t r e l l a , the mother's t e l e p h o n e was d i s c o n n e c t e d and England 

c o u l d not c o n t a c t the mother. The r e c o r d f u r t h e r r e f l e c t s 

t h a t the mother took no drug s c r e e n s between August 2008 and 

March 2009. England t e s t i f i e d t h a t the mother d i s a p p e a r e d a t 

times and t h a t she was sometimes i n c a r c e r a t e d ; England d i d not 

s p e c i f y the dates t h a t the mother d i s a p p e a r e d or t h a t she was 

i n c a r c e r a t e d , but the r e c o r d appears t o s u p p o r t a c o n c l u s i o n 

t h a t the mother's whereabouts were unknown t o DHR between 

August 2008, when E n g l a n d was f i r s t unable t o c o n t a c t the 

mother, and March 2009, when the mother took another drug 

s c r e e n . DHR c o u l d not p r o v i d e a d d i t i o n a l s e r v i c e s t o the 
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mother when the mother's whereabouts were unknown t o DHR or 

when the mother was i n c a r c e r a t e d . 

DHR d i d p r o v i d e the mother w i t h two drug assessments, 

drug s c r e e n s , and an o u t p a t i e n t d r u g - t r e a t m e n t program, from 

which the mother was t e r m i n a t e d f o r e x c e s s i v e absences. The 

mother f o c u s e s on the f a c t t h a t she was not t e r m i n a t e d from 

the d r u g - t r e a t m e n t program f o r f a i l i n g drug s c r e e n s . However, 

the mother was r e q u i r e d t o meet attendance s t a n d a r d s i n o r d e r 

t o complete the program, and her f a i l u r e t o do so, f o r any 

reason, i s a b a s i s f o r c o n c l u d i n g t h a t the mother i s e i t h e r 

unable or u n w i l l i n g t o make the n e c e s s a r y changes t o her l i f e 

t o become a p r o p e r p a r e n t f o r the c h i l d r e n . We c o n c l u d e , 

t h e r e f o r e , t h a t DHR made r e a s o n a b l e e f f o r t s t o r e h a b i l i t a t e 

the mother, t h a t the mother d i d not a v a i l h e r s e l f of the 

o f f e r e d r e s o u r c e s , and t h a t the mother's l a c k of e f f o r t t o 

a d j u s t her c i r c u m s t a n c e s s u p p o r t the j u v e n i l e c o u r t ' s 

c o n c l u s i o n t h a t DHR e s t a b l i s h e d , by c l e a r and c o n v i n c i n g 

e v i d e n c e , grounds t o t e r m i n a t e the mother's p a r e n t a l r i g h t s . 

The mother next argues t h a t the j u v e n i l e c o u r t s h o u l d not 

have t e r m i n a t e d her p a r e n t a l r i g h t s i n l i g h t of the 

a v a i l a b i l i t y of R.W. and S.W. as a p o t e n t i a l r e l a t i v e 
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placement a l t e r n a t i v e . The j u v e n i l e c o u r t ' s comments a t the 

c l o s e of the t e r m i n a t i o n t r i a l i n d i c a t e d t h a t i t i n t e n d e d t o 

c o n s i d e r placement w i t h or an award of cust o d y t o R.W. and 

S.W. as a p o s s i b l e permanency p l a n f o r the c h i l d r e n a t a l a t e r 

h e a r i n g on the m a t t e r . Such a statement, i n c o n j u n c t i o n w i t h 

the e v i d e n c e r e g a r d i n g R.W. and S.W. i n the r e c o r d , says the 

mother, c o n f l i c t s w i t h a d e t e r m i n a t i o n t h a t no v i a b l e 

a l t e r n a t i v e t o the t e r m i n a t i o n of her p a r e n t a l r i g h t s e x i s t . 

The mother's argument i s based on the premise t h a t , i f 

any v i a b l e placement a l t e r n a t i v e e x i s t s , a j u v e n i l e c o u r t may 

not t e r m i n a t e p a r e n t a l r i g h t s . We have r e c e n t l y r e j e c t e d t h a t 

premise i n a case i n v o l v i n g a t e r m i n a t i o n of p a r e n t a l r i g h t s 

under former A l a . Code 1975, § 26-18-7. A.E.T. v. Limestone 

County Dep't of Human Res., [Ms. 2080853, A p r i l 30, 2010] 

So. 3d , ( A l a . C i v . App. 2010). In A.E.T., we adopted 

the r a t i o n a l e e x p r e s s e d by then Judge Murdock i n the main 

o p i n i o n i n D.M.P. v. S t a t e Department of Human Resources, 871 

So. 2d 77, 94 ( A l a . C i v . App. 2003) ( p l u r a l i t y o p i n i o n ) , t h a t 

"the e x i s t e n c e of a v i a b l e a l t e r n a t i v e was not an a b s o l u t e bar 

t o t e r m i n a t i o n of p a r e n t a l r i g h t s i n cases i n which the p a r e n t 

was shown t o be ' i r r e m e d i a b l y u n f i t . ' " A.E.T., So. 3d a t 
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. We e x p l a i n e d t h a t "the e x i s t e n c e of [a r e l a t i v e ] as a 

p o t e n t i a l l y v i a b l e placement a l t e r n a t i v e would not, i n and of 

i t s e l f , p r e v e n t the j u v e n i l e c o u r t from t e r m i n a t i n g [a 

pa r e n t ' s ] p a r e n t a l r i g h t s , i f r e u n i f i c a t i o n of the [parent] 

and the c h i l d were no l o n g e r a f o r e s e e a b l e a l t e r n a t i v e . " I d . 

at . 

R e l y i n g on the e x p l a n a t i o n of the purpose of a v i a b l e 

a l t e r n a t i v e by then Judge Murdock i n D.M.P., we h e l d t h a t a 

v i a b l e placement a l t e r n a t i v e i s t o be c o n s i d e r e d under 

c i r c u m s t a n c e s where c o n t i n u e d e f f o r t s a re t o be made t o 

r e h a b i l i t a t e the p a r e n t and t o r e u n i t e the f a m i l y . I d . a t 

. However, we f u r t h e r h e l d t h a t the duty t o c o n s i d e r those 

a l t e r n a t i v e s cannot bar t e r m i n a t i o n of p a r e n t a l r i g h t s once i t 

i s d e t e r m i n e d t h a t r e h a b i l i t a t i o n of the p a r e n t and 

r e u n i f i c a t i o n of the f a m i l y i s not l i k e l y i n the f o r e s e e a b l e 

f u t u r e . I d . a t . We quoted from then Judge Murdock's 

e x p l a n a t i o n i n D.M.P.: 

"'[W]here i t i s demonstrated t h a t the p a r e n t s are 
not capable of b e i n g r e h a b i l i t a t e d or t h a t the 
"conduct or c o n d i t i o n " of the p a r e n t s t h a t makes 
them u n f i t t o r e t a i n c u s t o d y of t h e i r c h i l d r e n " i s 
u n l i k e l y t o change i n the f o r e s e e a b l e f u t u r e " or 
where ... r e u n i f i c a t i o n i s o t h e r w i s e not an 
a p p r o p r i a t e g o a l , o b v i o u s l y no a l t e r n a t i v e can be 
c o n s i d e r e d v i a b l e t o the end of r e t u r n i n g the c h i l d 
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t o a normal c u s t o d i a l r e l a t i o n s h i p w i t h h i s or her 
p a r e n t . The S t a t e ' s f a i l u r e , t h e r e f o r e , t o pursue 
some a l t e r n a t i v e t o t e r m i n a t i o n t h a t might e x i s t i n 
such a case would not n e c e s s a r i l y be f a t a l t o i t s 
p e t i t i o n f o r t e r m i n a t i o n of a p a r e n t ' s r i g h t s . ' " 

A.E.T. , So. 3d a t ( q u o t i n g D.M.P., 871 So. 2d a t 92-93 

( f o o t n o t e s o m i t t e d ) ) . 

The s i t u a t i o n p r e s e n t e d i n A.E.T., where the f a t h e r was 

s e r v i n g a 99-year p r i s o n sentence, was more extreme than the 

s i t u a t i o n h e r e , where the mother has f a i l e d t o a d j u s t her 

c i r c u m s t a n c e s and r e s o l v e her substance-abuse problem over a 

f o u r - y e a r p e r i o d . However, the j u v e n i l e c o u r t s i n bo t h cases 

had b e f o r e them s u f f i c i e n t e v i d e n c e t o determine t h a t the 

p a r e n t i n q u e s t i o n was "unable or u n w i l l i n g t o d i s c h a r g e [ h i s 

or her] r e s p o n s i b i l i t i e s t o and f o r the c h i l d [or c h i l d r e n i n 

q u e s t i o n ] , " t h a t the " c o n d i t i o n of the p a r e n t [ ] r e n d e r s them 

unable t o p r o p e r l y c a r e f o r the c h i l d [or c h i l d r e n i n 

q u e s t i o n ] , " and t h a t "the conduct or c o n d i t i o n [of the p a r e n t ] 

[was] u n l i k e l y t o change i n the f o r e s e e a b l e f u t u r e " such t h a t 

t e r m i n a t i o n of t h a t p a r e n t ' s r i g h t s was w a r r a n t e d . See § 12-

15-319(a). Once the j u v e n i l e c o u r t i n the p r e s e n t case 

reached t h a t c o n c l u s i o n , i t was no l o n g e r r e q u i r e d t o c o n s i d e r 

whether a v i a b l e placement a l t e r n a t i v e e x i s t e d b e f o r e 
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t e r m i n a t i n g the mother's p a r e n t a l r i g h t s . A.E.T., So. 3d 

a t . 

F i n a l l y , we r e j e c t the mother's arguments r e g a r d i n g any 

d e n i a l of due p r o c e s s based on DHR's c a r r y i n g out i t s duty t o 

r e h a b i l i t a t e the mother and r e u n i f y the f a m i l y . As we have 

e x p l a i n e d i n our d i s c u s s i o n r e g a r d i n g whether c l e a r and 

c o n v i n c i n g e v i d e n c e s u p p o r t e d the j u v e n i l e c o u r t ' s c o n c l u s i o n 

t h a t t e r m i n a t i o n of the mother's p a r e n t a l r i g h t s was 

war r a n t e d , DHR made attempts t o r e h a b i l i t a t e the mother t h a t 

were u n a v a i l i n g because of the mother's i n a b i l i t y t o overcome 

her substance-abuse problems or the mother's i n s t a b i l i t y , 

i n c a r c e r a t i o n , and f a i l u r e t o keep i n c o n t a c t w i t h DHR. More 

i m p o r t a n t l y , however, the mother never advanced any due-

p r o c e s s arguments i n the j u v e n i l e c o u r t , and we may not 

c o n s i d e r arguments made f o r the f i r s t time on a p p e a l . Ex  

p a r t e Dixon, 841 So. 2d 1273, 1278 ( A l a . C i v . App. 2002) 

( d e c l i n i n g t o c o n s i d e r due-process arguments r a i s e d f o r the 

f i r s t time on a p p e a l ) . 

Because the ev i d e n c e p r e s e n t e d a t t r i a l c l e a r l y and 

c o n v i n c i n g l y e s t a b l i s h e d grounds f o r t e r m i n a t i o n , because the 

e x i s t e n c e of R.W. and S.W. as a p o t e n t i a l placement 
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a l t e r n a t i v e i s not a s t u m b l i n g b l o c k t o t e r m i n a t i o n where the 

e v i d e n c e e s t a b l i s h e s t h a t r e u n i f i c a t i o n of the f a m i l y i s 

u n l i k e l y i n the f o r e s e e a b l e f u t u r e , and because the mother's 

due-process arguments were not p r e s e r v e d f o r a p p e a l , we a f f i r m 

the t e r m i n a t i o n of the mother's p a r e n t a l r i g h t s . 

AFFIRMED. 

Pi t t m a n and Bryan, J J . , concur. 

Thompson, P.J., and Moore, J . , concur i n the r e s u l t , 

w i t h o u t w r i t i n g s . 
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