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Buco Building Constructors, Inc., and St. Paul F i r e and 

Marine Insurance Company 

v. 

Mayer E l e c t r i c Supply Company, Inc. 

Appeal from Jefferson C i r c u i t Court, Bessemer Div i s i o n 

(CV-04-1092 and CV-06-1179) 

BRYAN, Judge. 

Buco B u i l d i n g C o n s t r u c t o r s , I n c . ("Buco"), and S t . P a u l 

F i r e and Marine Insurance Company ("St. Paul") a p p e a l from 

summary judgments e n t e r e d i n two c o n s o l i d a t e d a c t i o n s i n f a v o r 

of Mayer E l e c t r i c Supply Company, I n c . ("Mayer"). We r e v e r s e 
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and remand. 

In Buco B u i l d i n g C o n s t r u c t o r s , I n c . v. Mayer E l e c t r i c 

Supply Co., 960 So. 2d 707 ( A l a . C i v . App. 2006) ("Buco"), 

t h i s c o u r t d i s m i s s e d an e a r l i e r a p p e a l by brought by Buco from 

a judgment e n t e r e d i n c i v i l a c t i o n no. CV-04-1092 i n the 

J e f f e r s o n C i r c u i t C o u r t , Bessemer D i v i s i o n ("the 2004 

a c t i o n " ) . In Buco, we summarized the f a c t u a l background and 

the p r o c e d u r a l h i s t o r y of the 2004 a c t i o n up t o the time of 

t h a t a p p e a l as f o l l o w s : 

"Mt. P i l g r i m M i s s i o n a r y B a p t i s t Church ('the 
church') h i r e d Buco t o s e r v e as g e n e r a l c o n t r a c t o r 
i n the c o n s t r u c t i o n of a f a m i l y l i f e c e n t e r f o r the 
chu r c h ('the p r o j e c t ' ) . Buco c o n t r a c t e d w i t h J & J 
E l e c t r i c Company, I n c . ('J & J ' ) , t o p e r f o r m 
e l e c t r i c a l work on the p r o j e c t . J & J used Mayer as 
a s u p p l i e r on the p r o j e c t . 

"On June 14, 2004, Mayer s e r v e d Buco and the 
c h u r c h w i t h a n o t i c e of i n t e n t t o c l a i m a 
materialman's l i e n . Mayer s t a t e d i n the n o t i c e t h a t 
i t was owed $36,217.82 f o r m a t e r i a l s s u p p l i e d f o r 
the p r o j e c t . On August 6, 2004, Mayer f i l e d a 
' V e r i f i e d Statement of L i e n ' a g a i n s t the church's 
p r o p e r t y i n the J e f f e r s o n County Probate C o u r t . 

"On August 24, 2004, Mayer sued J & J , a l l e g i n g 
nonpayment of goods t h a t Mayer had s u p p l i e d t o J & 
J r e l a t e d t o the p r o j e c t . Mayer a l s o named J & J's 
p r e s i d e n t , J e r r y D a v i s , J r . , as a defendant, 
a l l e g i n g t h a t he had guaranteed t h i s debt. I n 
a d d i t i o n , Mayer named Buco and the c h u r c h as 
d e f e n d a n t s . As t o J & J and D a v i s , Mayer sought 
money damages; as t o the c h u r c h , Mayer sought an 
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o r d e r p e r f e c t i n g i t s l i e n on the church's p r o p e r t y 
and o r d e r i n g the s a l e of t h a t p r o p e r t y f o r the 
payment of the l i e n . On October 8, 2004, Buco f i l e d 
a motion t o d i s m i s s i n which i t argued t h a t Mayer 
had f a i l e d t o s t a t e a c l a i m a g a i n s t i t . The t r i a l 
c o u r t d e n i e d the motion. 

"On October 22, 2004, J & J answered the 
c o m p l a i n t and a s s e r t e d a c r o s s - c l a i m a g a i n s t Buco 
f o r b r e a c h of c o n t r a c t , a l l e g i n g t h a t Buco s t i l l 
owed i t $102,009.19 f o r work performed on the 
p r o j e c t . J & J l a t e r f i l e d a c r o s s - c l a i m a g a i n s t the 
church, a s s e r t i n g a l i e n on the church's p r o p e r t y 
f o r the u n p a i d b a l a n c e i t c l a i m e d Buco owed i t . Buco 
e v e n t u a l l y f i l e d a c r o s s - c l a i m a g a i n s t J & J , i n 
which i t a s s e r t e d t h a t i t i n c u r r e d c o s t s i n the 
amount of $100,828 due t o J & J's b r e a c h of 
c o n t r a c t . 

"On November 22, 2004, based on i t s c o n t r a c t 
w i t h J & J , Buco moved the t r i a l c o u r t t o s t a y the 
p r o c e e d i n g s and t o compel a r b i t r a t i o n . On December 
7, 2004, Mayer f i l e d a response t o Buco's motion t o 
compel a r b i t r a t i o n i n which Mayer argued t h a t i t 
c o u l d not be f o r c e d t o a r b i t r a t e i t s c l a i m s because 
i t d i d not have a c o n t r a c t u a l r e l a t i o n s h i p w i t h 
Buco. 

"On December 17, 2004, Buco e x e c u t e d a ' R e l e a s e 
of L i e n Bond' t h a t p r o v i d e d : 

"'KNOW ALL MEN BY THESE PRESENT: That we, 
Buco B u i l d i n g C o n s t r u c t o r s , I n c . as 
P r i n c i p a l , and S t . P a u l F i r e and Marine 
Insurance Company, a c o r p o r a t i o n o r g a n i z e d 
under the laws of the S t a t e of MN, and 
a u t h o r i z e d t o t r a n s a c t S u r e t y B u s i n e s s i n 
the S t a t e of AL as S u r e t y , are h e l d and 
f i r m l y bound unto Mayer E l e c t r i c Supply 
Company, I n c . as O b l i g e e i n the sum of 
T h i r t y S i x Thousand Two Hundred Seventeen 
D o l l a r s and 82/100 ($36,217.82) l a w f u l 
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money of the U n i t e d S t a t e s of America, f o r 
the payment of which, w e l l and t r u l y t o be 
made, we b i n d o u r s e l v e s , our h e i r s , l e g a l 
r e p r e s e n t a t i v e s , s u c c e s s o r s and a s s i g n s , 
j o i n t l y and s e v e r a l l y f i r m l y by these 
p r e s e n t s . 

"'WHEREAS, The P r i n c i p a l e n t e r e d i n t o a 
c o n t r a c t w i t h Mt. P i l g r i m B a p t i s t Church of 
F a i r f i e l d , Alabama 

"'WHEREAS, Mayer E l e c t r i c Supply Company, 
Inc. has f i l e d a n o t i c e of C l a i m of L i e n i n 
J e f f e r s o n County, AL, i n the Amount of 
T h i r t y S i x Thousand Two Hundred Seventeen 
D o l l a r s and 82/100 ($36,217.82) f o r 
m a t e r i a l s f u r n i s h e d f o r Mt. P i l g r i m F a m i l y 
L i f e C e n t e r , G r a s s e l l i Road, F a i r f i e l d , AL, 
J e f f e r s o n County, AL 

"'AND WHEREAS, The 
o b t a i n the r e l e a s e 

The P r i n c i p a l d e s i r e d t o 
ase of the af o r e m e n t i o n e d 

l i e n and has r e q u e s t e d the O b l i g e e t o 
acc e p t an i n d e m n i t y bond c o n d i t i o n e d as s e t 
f o r t h i n l i e u t h e r e o f . 

"'NOW, THEREFORE, the c o n d i t i o n of t h i s 
o b l i g a t i o n i s such, t h a t i f the s a i d Buco 
B u i l d i n g C o n s t r u c t o r s , I n c . s h a l l pay 
judgment t h a t may be rendered a g a i n s t i 

s a i d Buco 
any 

i t by 
any c o u r t of competent j u r i s d i c t i o n , i n 
regards t o s a i d l i e n , then t h i s o b l i g a t i o n 
t o be v o i d , o t h e r w i s e t o remain i n f u l l 
f o r c e and e f f e c t . ' 

" A l though, as noted, the bond p r o v i d e d t h a t Buco had 
re q u e s t e d t h a t Mayer a c c e p t an i n d e m n i t y bond i n 
l i e u of Mayer's l i e n on the church's p r o p e r t y , t h e r e 
i s no i n d i c a t i o n i n the r e c o r d t h a t Mayer d i d so. 

"On December 21, 2004, Buco renewed i t s motion 
t o d i s m i s s , a r g u i n g t h a t 'Mayer f a i l e d t o s t a t e any 
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cause of a c t i o n a g a i n s t Buco i n i t s c o m p l a i n t ' and 
t h a t , because, when i t o b j e c t e d t o Buco's motion t o 
compel a r b i t r a t i o n , Mayer a d m i t t e d t h a t t h e r e was 
not a c o n t r a c t u a l r e l a t i o n s h i p between Buco and 
Mayer, 'there r e m a i n [ e d ] no b a s i s f o r Mayer's c l a i m s 
a g a i n s t Buco.' 

"On December 22, 2004, Mayer f i l e d a motion f o r 
a summary judgment a g a i n s t J & J and D a v i s . On May 
22, 2005, a f t e r a h e a r i n g on the motion, the t r i a l 
c o u r t g r a n t e d the motion and e n t e r e d a summary 
judgment i n Mayer's f a v o r . In the judgment, the 
t r i a l c o u r t : (1) awarded Mayer a money judgment 
a g a i n s t J & J and Davis i n the amount of $36,217.82, 
p l u s i n t e r e s t i n the amount of $5,661.75, and an 
a t t o r n e y ' s fee of $1,645.50; (2) o r d e r e d t h a t 
Mayer's l i e n a g a i n s t the church's p r o p e r t y be 
p e r f e c t e d ; and (3) o r d e r e d the c i r c u i t c l e r k t o s e l l 
the church's p r o p e r t y f o r the payment of the l i e n . 
The t r i a l c o u r t c e r t i f i e d i t s judgment as f i n a l 
p u r s u a n t t o Rule 5 4 ( b ) , A l a . R. C i v . P. 

"On June 8, 2005, Buco f i l e d a motion t o a l t e r , 
amend, or v a c a t e the judgment. Buco argued t h a t the 
t r i a l c o u r t ' s judgment i m p r o p e r l y awarded more 
r e l i e f t o Mayer than Mayer had sought i n i t s motion 
f o r a summary judgment. Buco a l s o argued t h a t the 
s a l e of the church's p r o p e r t y f o r the s a t i s f a c t i o n 
of Mayer's l i e n b e f o r e r e s o l u t i o n of Buco's and J & 
J's c r o s s - c l a i m s a g a i n s t each o t h e r would d e p r i v e 
Buco and the chu r c h of t h e i r due-process r i g h t s . The 
t r i a l c o u r t d e n i e d Buco's motion." 

960 So. 2d a t 708-10. 

We d i s m i s s e d Buco's appea l i n Buco because we c o n c l u d e d 

t h a t Buco had not been a g g r i e v e d by the t r i a l c o u r t ' s judgment 

and, t h e r e f o r e , l a c k e d s t a n d i n g t o b r i n g the a p p e a l : 
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"In the p r e s e n t case, Buco contends t h a t i t s 
i n t e r e s t s are a d v e r s e l y a f f e c t e d by t h a t a s p e c t of 
the judgment o r d e r i n g the s a l e of the church's 
p r o p e r t y . In i t s a p p e l l a t e b r i e f , Buco a s s e r t s : 

"'[The] p u r p o r t e d p e r f e c t i o n or 
e s t a b l i s h m e n t of a l i e n on the [ c h u r c h ' s ] 
p r o p e r t y and the s a l e of the p r o p e r t y 
c l e a r l y w i l l have an e f f e c t on the r i g h t s 
of [ t h e c h u r c h ] and Buco, even though no 
remedy a g a i n s t [ t h e c h u r c h ] or Buco was 
r e q u e s t e d i n the motion f o r summary 
judgment [The c h u r c h ] , as owner of the 
p r o p e r t y w i l l have an obvious d e t r i m e n t , 
and Buco, which e x e c u t e d a r e l e a s e of l i e n 
[ b o n d ] ... w i l l i n t u r n be r e q u i r e d t o pay 
the amount of the l i e n . ' 

" A l t hough, as noted, the r e c o r d i n d i c a t e s t h a t 
r e p r e s e n t a t i v e of Buco s i g n e d a document e n t i t l 

the r e c o r d i n d i c a t e s t h a t a 
e n t i t l e d 

'Release of L i e n Bond,' the r e c o r d does not 
demonstrate t h a t t h i s bond was e f f e c t i v e l y 
s u b s t i t u t e d as s e c u r i t y f o r the s a t i s f a c t i o n of 
Mayer's c l a i m s i n p l a c e of Mayer's l i e n on the 
church's p r o p e r t y . 

"Alabama Code 1975, § 35-11-233(b), s e t s f o r t h 
the manner by which a bond may be s u b s t i t u t e d f o r a 
l i e n as c o l l a t e r a l f o r the payment of a debt owed 
t o , among o t h e r t h i n g s , an u n p a i d s u p p l i e r of 
m a t e r i a l s t o a c o n s t r u c t i o n p r o j e c t . That s t a t u t e 
p r o v i d e s , i n r e l e v a n t p a r t : 

"'(b) Any l i e n c l a i m e d on r e a l 
p r o p e r t y under t h i s d i v i s i o n may be 
t r a n s f e r r e d by any p e r s o n h a v i n g an  
i n t e r e s t i n the r e a l p r o p e r t y upon which  
the l i e n i s imposed or the c o n t r a c t under  
which the l i e n i s c l a i m e d , from such r e a l 
p r o p e r t y t o o t h e r s e c u r i t y by f i r s t f i l i n g 
w i t h the c o u r t i n which the a c t i o n i s 
b r ought, a copy of the l i e n which has been 
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d u l y f i l e d and r e c o r d e d as r e q u i r e d by law, 
and by e i t h e r : 

" ' ( 1 ) D e p o s i t i n g w i t h the 
c o u r t i n which the a c t i o n i s 
brought a sum of money; or 

"'(2) F i l i n g w i t h the c o u r t  
a bond e x e c u t e d as s u r e t y by a  
s u r e t y i n s u r e r l i c e n s e d t o do  
b u s i n e s s i n t h i s s t a t e , e i t h e r of  
which s h a l l be i n an amount e q u a l  
t o the amount demanded i n such  
c l a i m of l i e n p l u s i n t e r e s t  
t h e r e o n a t e i g h t p e r c e n t per year  
f o r t h r e e years p l u s $100.00 t o  
a p p l y on any c o u r t c o s t s which  
may be t a x e d i n any p r o c e e d i n g t o 
e n f o r c e s a i d l i e n . 

"'Such d e p o s i t or bond s h a l l be 
c o n d i t i o n e d t o pay any judgment or decree  
which may be r e n d e r e d f o r the s a t i s f a c t i o n  
of the l i e n f o r which such c l a i m of l i e n 
was r e c o r d e d and c o s t s not t o exceed  
$100.00. Upon making such d e p o s i t or f i l i n g  
such bond the c o u r t s h a l l make and r e c o r d  
a c e r t i f i c a t e showing the t r a n s f e r of the  
l i e n from the r e a l p r o p e r t y t o the s e c u r i t y  
and m a i l a copy t h e r e o f by r e g i s t e r e d or  
c e r t i f i e d m a i l t o the l i e n o r named i n the  
c l a i m of l i e n so t r a n s f e r r e d a t the address  
s t a t e d t h e r e i n . W i t h i n 10 days from the 
date of the r e c e i p t of the s a i d 
c e r t i f i c a t e , the l i e n o r may by motion, 
p e t i t i o n the c o u r t i n which the a c t i o n i s 
pending f o r a h e a r i n g on the s u f f i c i e n c y of 
the amount i n q u e s t i o n or on the 
q u a l i f i c a t i o n s of the s u r e t y i n s u r e r . I n 
such an event, the r u l i n g of the c o u r t on 
the s a i d motion, s h a l l be a f i n a l 
d e t e r m i n a t i o n . Upon the e x p i r a t i o n of the 
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s a i d 10 days, or i n the event a p e t i t i o n 
has been f i l e d w i t h the c o u r t , upon the 
d e t e r m i n a t i o n of the c o u r t , and upon f i l i n g 
the c e r t i f i c a t e of t r a n s f e r i n the c o u r t 
where the l i e n was f i l e d , the r e a l p r o p e r t y 
s h a l l thereupon be r e l e a s e d from the l i e n 
c l a i m e d and such l i e n s h a l l be t r a n s f e r r e d 
t o s a i d s e c u r i t y . The c o u r t s h a l l be 
e n t i t l e d t o a fee f o r making and s e r v i n g 
the c e r t i f i c a t e i n the sum of $2.00. Any 
number of l i e n s may be t r a n s f e r r e d t o one 
such s e c u r i t y . ' 

"(Emphasis added.) 

"In the p r e s e n t case, the o n l y document i n the 
r e c o r d i n d i c a t i n g an attempt by Buco t o s u b s t i t u t e 
i t s promise t o pay Mayer's c l a i m f o r the l i e n on the 
church's p r o p e r t y i s the 'Release of L i e n Bond' t h a t 
i t e x e c u t e d . There i s no i n d i c a t i o n i n the r e c o r d 
t h a t the bond was f i l e d w i t h the c o u r t , as r e q u i r e d 
by § 35-11-233, or t h a t the c o u r t i s s u e d a 
' c e r t i f i c a t e showing the t r a n s f e r of the l i e n from 
the r e a l p r o p e r t y . ' As a r e s u l t , the r e c o r d does not 
i n d i c a t e t h a t Buco's 'Release of L i e n Bond' was 
e f f e c t i v e t o l i f t Mayer's l i e n on the church's 
p r o p e r t y , nor does i t i n d i c a t e t h a t Buco's promise 
t o pay Mayer's c l a i m i n l i e u of the l i e n e ver became 
e f f e c t i v e . 

"We note f u r t h e r t h a t , a l t h o u g h Mayer had no 
c o n t r a c t w i t h Buco and had not made any c l a i m 
a g a i n s t Buco, the bond i t s e l f o n l y o b l i g a t e d Buco t o 
i n d e m n i f y Mayer i n the event of an u n p a i d monetary 
judgment i n Mayer's f a v o r a g a i n s t Buco. S e c t i o n 
35-11-233(b) r e q u i r e s t h a t a bond t h e r e u n d e r 'be 
c o n d i t i o n e d t o pay any judgment or decree which may 
be r e n d e r e d f o r the s a t i s f a c t i o n of the l i e n . ' 
(Emphasis added.) 1 

"Given the f o r e g o i n g , the r e c o r d does not 
su p p o r t Buco's argument t o t h i s c o u r t t h a t , because 
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of the judgment i n Mayer's f a v o r , Buco's e x e c u t i o n 
of the 'Release of L i e n Bond' r e q u i r e s Buco 'to pay 
the amount of the l i e n . ' We f a i l t o see, t h e r e f o r e , 
how Buco was a g g r i e v e d by the t r i a l c o u r t ' s judgment 
i n Mayer's f a v o r , w h i ch was d i r e c t e d a t a l i e n on 
p r o p e r t y owned by the church, not Buco. A p a r t y t h a t 
i s not a g g r i e v e d by a t r i a l c o u r t ' s judgment cannot 
a p p e a l from t h a t judgment. See Sho-Me Motor Lodges,  
Inc . v. J e h l e - S l a u s o n C o n s t r . Co., 466 So. 2d 83, 88 
( A l a . 1985); S.W.M. v. D.W.M., 723 So. 2d 1271, 1272 
( A l a . C i v . App. 1998); and Rush v. H e f l i n , 411 So. 
2d 1295, 1297 ( A l a . C i v . App. 1982). 

"Because the r e c o r d does not r e f l e c t t h a t Buco 
was a g g r i e v e d by the t r i a l c o u r t ' s summary judgment 
i n f a v o r of Mayer, i t was w i t h o u t s t a n d i n g t o a p p e a l 
t h a t judgment. See Housing Auth. of Uniontown v. 
M i z e l l , 368 So. 2d 37, 38-39 ( A l a . C i v . App. 1979). 
Buco's l a c k of s t a n d i n g d e p r i v e s t h i s c o u r t of 
j u r i s d i c t i o n over the a p p e a l . See Ex p a r t e F o r t  
James O p e r a t i n g Co., 871 So. 2d 51, 54 ( A l a . 2003). 
Consequently, the a p p e a l must be d i s m i s s e d . 

"1We a l s o note t h a t Buco does not appear t o 
q u a l i f y as a person w i t h an ' i n t e r e s t i n the r e a l 
p r o p e r t y upon which the l i e n i s imposed' or an 
i n t e r e s t i n the c o n t r a c t between Mayer and J & J 
under which Mayer c l a i m e d the l i e n and t h a t the bond 
f a i l s t o o b l i g a t e Buco t o pay the i n t e r e s t and c o s t s 
r e q u i r e d by § 35-11-233(d)." 

960 So. 2d a t 710-12. 

While Buco was pending i n t h i s c o u r t , J & J's c r o s s -

c l a i m s and Buco's c r o s s - c l a i m were r e s o l v e d i n a r b i t r a t i o n . 

A l s o w h i l e Buco's a p p e a l i n Buco was pending, Mayer, on J u l y 

10, 2006, demanded t h a t Buco and S t . P a u l pay Mayer $36,217.82 
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under the "Release of L i e n Bond." When Buco and S t . P a u l d i d 

not honor Mayer's demand, Mayer, on September 8, 2006, f i l e d 

a second c i v i l a c t i o n , which was do c k e t e d by the J e f f e r s o n 

C i r c u i t C o u r t , Bessemer D i v i s i o n , as c i v i l a c t i o n no. CV-06-

1179 ("the 2006 a c t i o n " ) . In the 2006 a c t i o n , Mayer sued Buco 

and S t . P a u l , a l l e g i n g t h a t Buco and S t . P a u l had breached the 

R e l e a s e of L i e n Bond by f a i l i n g t o honor Mayer's J u l y 10, 

2006, demand f o r payment of $36,217.82 under t h a t bond. 

On September 25, 2006, Buco moved the t r i a l c o u r t t o 

d i s m i s s the 2006 a c t i o n on the ground t h a t i t v i o l a t e d § 6-5¬

440, A l a . Code 1975. 1 On October 17, 2006, S t . P a u l a l s o moved 

t o d i s m i s s the 2006 a c t i o n on the ground t h a t i t v i o l a t e d § 6¬

5-440. On December 20, 2006, Mayer moved the t r i a l c o u r t t o 

c o n s o l i d a t e the 2004 a c t i o n and the 2006 a c t i o n . 

On January 11, 2007, t h i s c o u r t i s s u e d i t s c e r t i f i c a t e of 

1 S e c t i o n 6-5-440 p r o v i d e s : 

"No p l a i n t i f f i s e n t i t l e d t o p r o s e c u t e two 
a c t i o n s i n the c o u r t s of t h i s s t a t e a t the same time 
f o r the same cause and a g a i n s t the same p a r t y . In 
such a case, the defendant may r e q u i r e the p l a i n t i f f 
t o e l e c t which he w i l l p r o s e c u t e , i f commenced 
s i m u l t a n e o u s l y , and the pendency of the former i s a 
good defense t o the l a t t e r i f commenced a t d i f f e r e n t 
t i m e s . " 
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judgment i n Buco. On June 1, 2007, Mayer amended i t s c o m p l a i n t 

i n the 2006 a c t i o n t o add a c l a i m s e e k i n g t o r e c o v e r 

$43,525.07 under a "Labor and M a t e r i a l Payment Bond" d a t e d 

August 21, 2003. In p e r t i n e n t p a r t , the Labor and M a t e r i a l 

Payment Bond s t a t e d : 

"KNOW A l l MEN BY THESE PRESENTS; t h a t Buco B u i l d i n g 
C o n s t r u c t o r s , I n c . ... as P r i n c i p a l , h e r e i n a f t e r 
c a l l e d P r i n c i p a l , and, S t . P a u l F i r e and Marine 
Insurance Company ... as S u r e t y , h e r e i n a f t e r c a l l e d 
S u r e t y , are h e l d and f i r m l y bound unto Mt. P i l g r i m 
B a p t i s t Church ... as O b l i g e e , h e r e i n a f t e r c a l l e d 
Owner, f o r the use and b e n e f i t of c l a i m a n t s as 
h e r e i n b e l o w d e f i n e d , i n the amount of One M i l l i o n 
Four Hundred T h i r t y Three Thousand Seven Hundred 
F i f t y E i g h t D o l l a r s and 00/100 ($1,433,758.00) f o r 
the payment whereof P r i n c i p a l and S u r e t y b i n d 
t h emselves, t h e i r h e i r s , e x e c u t o r s , a d m i n i s t r a t o r s , 
s u c c e s s o r s and a s s i g n s , j o i n t l y and s e v e r a l l y , 
f i r m l y by these p r e s e n t s . 

"WHEREAS, P r i n c i p a l has by w r i t t e n agreement dat e d 
A p r i l 11, 2003, e n t e r e d i n t o a c o n t r a c t w i t h Owner 
f o r Mt. P i l g r i m F a m i l y L i f e C e n t e r , G r a s s e l l i Road, 
F a i r f i e l d , AL, J e f f e r s o n County, AL i n accordance 
w i t h Drawings and S p e c i f i c a t i o n s p r e p a r e d by C h a r l e s 
W i l l i a m s & A s s o c i a t e s . I n c . ... , which c o n t r a c t i s 
by r e f e r e n c e made a p a r t h e r e o f , and i s h e r e i n a f t e r 
r e f e r r e d t o as the C o n t r a c t . 

"NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION i s 
such t h a t , i f P r i n c i p a l s h a l l p r o m p t l y make payment 
t o a11 c l a i m a n t s as h e r e i n a f t e r d e f i n e d , f o r a l l 
l a b o r and m a t e r i a l used or r e a s o n a b l y r e q u i r e d f o r 
use i n the performance of the C o n t r a c t , then t h i s 
O b l i g a t i o n s h a l l be v o i d , o t h e r w i s e i t s h a l l remain 
i n f u l l f o r c e and e f f e c t , s u b j e c t , however, t o the 
f o l l o w i n g c o n d i t i o n s : 
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"1. A c l a i m a n t i s d e f i n e d as one h a v i n g a d i r e c t 
c o n t r a c t w i t h the P r i n c i p a l or w i t h a S u b c o n t r a c t o r 
of the P r i n c i p a l f o r l a b o r , m a t e r i a l , or bo t h , used 
or r e a s o n a b l y r e q u i r e d f o r use i n the performance of 
the C o n t r a c t , l a b o r and m a t e r i a l b e i n g c o n s t r u e d t o 
i n c l u d e t h a t p a r t of water, gas, power, l i g h t , heat, 
o i l , g a s o l i n e , t e l e p h o n e s e r v i c e or r e n t a l of 
equipment d i r e c t l y a p p l i c a b l e t o the C o n t r a c t . 

"2. The above named P r i n c i p a l and S u r e t y hereby 
j o i n t l y and s e v e r a l l y agree w i t h the Owner t h a t 
e v e r y c l a i m a n t as h e r e i n d e f i n e d , who has not been 
p a i d i n f u l l b e f o r e the e x p i r a t i o n of a p e r i o d of 
n i n e t y (90) days a f t e r the date on which the l a s t of 
such c l a i m a n t ' s work or l a b o r was done or performed, 
or m a t e r i a l s were f u r n i s h e d by such c l a i m a n t , may 
sue on t h i s bond f o r the use of such c l a i m a n t , 
p r o s e c u t e the s u i t t o f i n a l judgment f o r such sum or 
sums as may be j u s t l y due c l a i m a n t , and have 
e x e c u t i o n t h e r e o n . The owner s h a l l not be l i a b l e f o r 
the payment of any c o s t s or expenses of any such 
s u i t . 

"3. No s u i t or a c t i o n s h a l l be commenced hereunder 
by any c l a i m a n t : 

"a) U n l e s s c l a i m a n t , o t h e r than one h a v i n g a d i r e c t 
c o n t r a c t w i t h the P r i n c i p a l , s h a l l have g i v e n 
w r i t t e n n o t i c e t o any two of the f o l l o w i n g : the 
P r i n c i p a l , the Owner, or the S u r e t y above named, 
w i t h i n n i n e t y (90) days a f t e r such c l a i m a n t d i d or 
performed the l a s t of the work or l a b o r , or 
f u r n i s h e d the l a s t of the m a t e r i a l s f o r which s a i d 
c l a i m i s made, s t a t i n g w i t h s u b s t a n t i a l a c c u r a c y the 
amount c l a i m e d and the name of the p a r t y t o whom the 
m a t e r i a l s were f u r n i s h e d , or f o r whom the work or 
l a b o r was done or performed. Such n o t i c e s h a l l be 
s e r v e d by m a i l i n g the same by r e g i s t e r e d m a i l or 
c e r t i f i e d m a i l , postage p r e p a i d , i n an envelope 
a d d r e s s e d t o the P r i n c i p a l , Owner or S u r e t y , a t any 
p l a c e where an o f f i c e i s r e g u l a r l y m a i n t a i n e d f o r 
the t r a n s a c t i o n of b u s i n e s s , or s e r v e d i n any manner 
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i n which l e g a l p r o c e s s may be s e r v e d i n the s t a t e i n 
which the a f o r e s a i d p r o j e c t i s l o c a t e d , save t h a t 
such s e r v i c e need not be made by a p u b l i c o f f i c e r . 

"b) A f t e r the e x p i r a t i o n of one (1) year f o l l o w i n g 
the date on which P r i n c i p a l ceased Work on s a i d 
C o n t r a c t , i t b e i n g u n d e r s t o o d , however, t h a t i f any 
l i m i t a t i o n embodied i n t h i s bond i s p r o h i b i t e d by 
any law c o n t r o l l i n g the c o n s t r u c t i o n h e r e o f such 
l i m i t a t i o n s h a l l be deemed t o be amended so as t o be 
e q u a l t o the minimum p e r i o d of l i m i t a t i o n p e r m i t t e d 
by such law. 

"c) Other than i n s t a t e c o u r t of competent 
j u r i s d i c t i o n i n and f o r the county or o t h e r 
p o l i t i c a l s u b d i v i s i o n of the s t a t e i n which the 
P r o j e c t , or p a r t t h e r e o f , i s s i t u a t e d , or i n the 
U n i t e d S t a t e s D i s t r i c t Court f o r the d i s t r i c t i n 
which the P r o j e c t , or any p a r t t h e r e o f , i s s i t u a t e d , 
and not else w h e r e . 

"4. The amount of t h i s bond s h a l l be reduced by and 
t o the e x t e n t of any payment or payments made i n 
good f a i t h hereunder, i n c l u s i v e of the payment by 
S u r e t y or mechanics l i e n s which may be f i l e d of 
r e c o r d a g a i n s t s a i d improvement, whether or not 
c l a i m f o r the amount of such l i e n be p r e s e n t e d under 
and a g a i n s t t h i s bond." 

On August 22, 2007, the t r i a l c o u r t d e n i e d the motions t o 

d i s m i s s based on § 6-5-440, which Buco and S t . P a u l had f i l e d 

i n the 2006 a c t i o n . On October 29, 2007, Buco moved f o r a 

summary judgment i n the 2004 a c t i o n on the ground t h a t Mayer 

had not p u r p o r t e d t o s t a t e a cause of a c t i o n a g a i n s t Buco i n 

i t s c o m p l a i n t i n the 2004 a c t i o n . On November 5, 2007, Buco 

and S t . P a u l moved f o r a summary judgment w i t h r e s p e c t t o 
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Mayer's c l a i m s a g a i n s t them i n the 2006 a c t i o n . 

On January 8, 2008, the t r i a l c o u r t e n t e r e d an o r d e r 

g r a n t i n g Buco's summary-judgment motion i n the 2004 a c t i o n and 

an o r d e r g r a n t i n g Mayer's motion t o c o n s o l i d a t e the 2004 

a c t i o n and the 2006 a c t i o n . On January 28, 2008, the t r i a l 

c o u r t d e n i e d Buco and S t . P a u l ' s summary-judgment motion w i t h 

r e s p e c t t o Mayer's c l a i m s i n the 2006 a c t i o n . 

On October 1, 2008, Buco and S t . P a u l f i l e d a p l e a d i n g 

t i t l e d "Motion t o D i s m i s s and Motion f o r S a n c t i o n s " ("the 

October 1, 2008, motion") i n which they moved the t r i a l c o u r t 

t o d i s m i s s Mayer's c l a i m s i n the 2006 a c t i o n on the ground 

t h a t Mayer had r e l e a s e d the l i e n a g a i n s t the church's p r o p e r t y 

on A p r i l 16, 2008, and t o impose s a n c t i o n s a g a i n s t Mayer on 

the ground t h a t Mayer had c o n t i n u e d t o p r o s e c u t e i t s c l a i m f o r 

br e a c h of the Re l e a s e of L i e n Bond d e s p i t e the church's 

f a i l u r e t o s u b s t i t u t e the R e l e a s e of L i e n Bond f o r Mayer's 

l i e n a g a i n s t the church's p r o p e r t y and d e s p i t e Mayer's r e l e a s e 

of the l i e n . Buco and S t . P a u l s u b m i t t e d e v i d e n c e i n su p p o r t 

of the October 1, 2008, motion. On October 2, 2008, the t r i a l 

c o u r t d e n i e d the October 1, 2008, motion. 

On J u l y 29, 2009, Mayer moved f o r a summary judgment 
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a g a i n s t Buco and S t . P a u l w i t h r e s p e c t t o i t s c l a i m s i n the 

2006 a c t i o n , i . e . , i t s c l a i m t h a t Buco and S t . P a u l had 

breached the R e l e a s e of L i e n Bond by r e f u s i n g t o honor Mayer's 

J u l y 10, 2006, demand f o r payment of $36,217.82 under the 

Re l e a s e of L i e n Bond and i t s c l a i m s e e k i n g payment under the 

Labor and M a t e r i a l Payment Bond. On August 31, 2009, Buco and 

S t . P a u l f i l e d a p l e a d i n g and e v i d e n c e i n o p p o s i t i o n t o 

Mayer's summary-judgment motion. Among o t h e r t h i n g s , Buco and 

S t . P a u l a s s e r t e d t h a t Mayer was not e n t i t l e d t o a summary 

judgment w i t h r e s p e c t t o i t s c l a i m a s s e r t i n g b r e a c h of the 

Re l e a s e of L i e n Bond because, they s a i d , t h i s c o u r t had h e l d 

i n Buco t h a t the R e l e a s e of L i e n Bond had never become 

e f f e c t i v e . 

On January 21, 2010, the t r i a l c o u r t e n t e r e d a summary 

judgment i n f a v o r of Mayer and a g a i n s t Buco and S t . P a u l i n 

the 2004 a c t i o n . 2 On Feb r u a r y 2, 2010, the t r i a l c o u r t e n t e r e d 

2We r e c o g n i z e t h a t the e n t r y of a summary judgment i n 
f a v o r of Mayer i n the 2004 a c t i o n was anomalous i n s e v e r a l 
r e s p e c t s . F i r s t Mayer's c o m p l a i n t i n the 2004 a c t i o n d i d not 
p u r p o r t t o s t a t e a c l a i m a g a i n s t Buco. Second, Mayer's 
c o m p l a i n t i n the 2004 a c t i o n n e i t h e r named S t . P a u l as a 
defendant nor p u r p o r t e d t o s t a t e a c l a i m a g a i n s t S t . P a u l . 
T h i r d , the t r i a l c o u r t had a l r e a d y e n t e r e d a summary judgment 
i n f a v o r of Buco i n the 2004 a c t i o n on the ground t h a t Mayer's 
c o m p l a i n t i n the 2004 a c t i o n d i d not p u r p o r t t o s t a t e a c l a i m 
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an i d e n t i c a l o r d e r i n the 2006 a c t i o n . In p e r t i n e n t p a r t , 

those o r d e r s s t a t e d : 

"THIS CAUSE coming on t o be hea r d on Mayer 
E l e c t r i c Supply Company, I n c . ' s ( h e r e i n a f t e r 
'Mayer') Motion f o r Summary Judgment and the 
Defendant Buco B u i l d i n g C o n s t r u c t o r s , I n c . 
( h e r e i n a f t e r 'Buco') and St P a u l F i r e and Marine 
Insur a n c e Company['s] ( h e r e i n a f t e r 'St. Paul') 
o p p o s i t i o n t o [Mayer's] M o t i o n f o r Summary Judgment 
and a f t e r h e a r i n g argument by c o u n s e l of the p a r t i e s 
the Court makes the f o l l o w i n g f i n d i n g s of u n d i s p u t e d 

f a c t s : 

"1. Defendant Buco e n t e r e d i n t o a c o n t r a c t w i t h 
Mount P i l g r i m B a p t i s t Church ( h e r e i n a f t e r 'Church') 
f o r the c o n s t r u c t i o n of the F a m i l y L i f e C e n t e r 
( h e r e i n a f t e r ' P r o j e c t ' ) f o r the Church. 

"2. As a p a r t of the c o n t r a c t w i t h the Church, 
Buco as p r i n c i p a l and defendant S t . P a u l as s u r e t y 
p o s t e d a l a b o r and m a t e r i a l bond ( h e r e i n a f t e r ' F i r s t 
Bond') f o r the P r o j e c t . 

"3. Buco e n t e r e d i n t o a c o n t r a c t w i t h J & J 
E l e c t r i c Co. ( h e r e i n a f t e r ' J & J') who s u b s e q u e n t l y 
p u r c h a s e d m a t e r i a l s from Mayer f o r the P r o j e c t . 

"4. Buco acknowledged r e c e i v i n g from Mayer a 
N o t i c e of I n t e n t t o C l a i m M a t e r i a l m e n ' s L i e n on June 
17, 2004. 

"5. Mayer r e c o r d e d i t s V e r i f i e d Statement o f 
L i e n i n the Probate Court on August 6, 2004. 

"6. On December 17, 2004, Buco and S t . P a u l 

a g a i n s t Buco. F i n a l l y , Mayer's summary-judgment motion had 
sought a summary judgment o n l y w i t h r e s p e c t t o the c l a i m s 
Mayer had s t a t e d a g a i n s t Buco and S t . P a u l i n the 2006 a c t i o n . 
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e x e c u t e d a Re l e a s e of L i e n [B]ond f o r the amount of 
Mayer's statement of l i e n and on December 21, 2004, 
the church made i t s f i n a l payment t o Buco of 
$88,573.00. 

"7. Mayer f i l e d s u i t on i t s l i e n and o b t a i n e d a 
judgment p e r f e c t i n g i t s l i e n on the Church on May 
26, 2005. 

"8. On J u l y 10, 2006, Mayer made demand under 
the R e l e a s e of L i e n Bond which was s u b s e q u e n t l y 
r e f u s e d and r e s u l t e d i n the p r e s e n t a c t i o n . 

"The Court makes the f o l l o w i n g c o n c l u s i o n s and 
f i n d i n g s : [Buco and S t . Paul] attempt t o r a i s e a 
d i s p u t e d i s s u e of f a c t t h a t the m a t e r i a l s Mayer 
c l a i m s t o have s u p p l i e d J & J were not a c t u a l l y 
i n c o r p o r a t e d i n the P r o j e c t and, t h e r e f o r e , Mayer 
has not met i t s burden as a c l a i m a n t under the F i r s t 
Bond. However, Buco was a p a r t y t o the o r i g i n a l l i e n 
a c t i o n and f a i l e d t o r a i s e t h i s as a defense b e f o r e 
t h i s C o u r t ' s Order r e n d e r i n g a materialmen's l i e n i n 
f a v o r of Mayer and t h e r e f o r e i s j u d i c i a l l y estopped 
from r a i s i n g t h i s as a defense t o t h i s a c t i o n . Buco 
a l s o contends t h a t Mayer f a i l e d t o b r i n g s u i t under 
the F i r s t Bond w i t h i n one year f o l l o w i n g the date on 
which Buco ceased t o so work on the c o n t r a c t . The 
Court f i n d s i t i s unnecessary t o re a c h t h i s i s s u e 
as i t i s a d m i t t e d by Buco i n i t s o p p o s i t i o n t o 
Mayer's M o t i o n t h a t the Re l e a s e of L i e n Bond 
p r o v i d e d t o the Church by [Buco and S t . Paul] on 
December 17, 2004, superseded the F i r s t Bond. 

"The Court t h e r e f o r e f i n d s t h a t the Re l e a s e of 
L i e n Bond p o s t e d by [Buco and S t . Paul] on December 
17, 2004, i s a t the h e a r t of [Mayer's] Motion f o r 
Summary Judgment. T h i s Court must determine whether 
[Mayer], as a m a t t e r of law, i s e n t i t l e d t o summary 
judgment based upon the terms of the Rel e a s e of L i e n 
Bond. The Court f i n d s i t e x t r e m e l y i m p o r t a n t t o i t s 
d e c i s i o n t h a t the R e l e a s e of L i e n Bond r e f e r e n c e s 
not o n l y the P l a i n t i f f Mayer but a l s o the e x a c t 
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amount of 
t o the Church f o u r 

Mayer's l i e n ($36,217.82), and was g i v e n 
ch f o u r days b e f o r e Buco r e c e i v e d a f i n a l 

payment i n the amount of $88,573.00. T h i s u n p a i d 
b a l a n c e would have been the amount t o which Mayer's 
l i e n would have a t t a c h e d by t h i s C o u r t ' s judgment 
awarding Mayer a materialmen's l i e n on May 26, 2005, 
i f Buco had not g i v e n the Church the Re l e a s e of L i e n 
Bond i n o r d e r t o r e c e i v e i t s f i n a l payment. 

"The Court does not f i n d i t r e l e v a n t t o i t s 
d e c i s i o n t h a t the Re l e a s e of L i e n Bond was not f i l e d 
i n the Probate Court t o s u b s t i t u t e f o r Mayer's l i e n , 
as contended by [Buco and S t . P a u l ] . The Re l e a s e of 
L i e n Bond became a c o n t r a c t u a l o b l i g a t i o n a t the 
time i t was e x e c u t e d by [Buco and S t . Paul] and not 
by the f a c t of any r e c o r d i n g . 

"The Court must t h e r e f o r e l o o k w i t h i n the f o u r 
c o r n e r s of the Rel e a s e of L i e n Bond t o determine the 
o b l i g a t i o n s of the p a r t i e s . [Buco and S t . Paul] 
contend t h a t because Mayer r e l e a s e d i t s l i e n on 
A p r i l 16, 2008, Mayer no l o n g e r has a c l a i m . 
However, the Re l e a s e of L i e n Bond s t a t e s t h a t the 
p r i n c i p a l , Buco, d e s i r e d t o o b t a i n a r e l e a s e of the 
af o r e m e n t i o n e d l i e n and a c c e p t e d the o b l i g a t i o n 
under the Re l e a s e of L i e n Bond as a c o n d i t i o n of the 
r e l e a s e . T h e r e f o r e , Buco cannot c l a i m t h i s now as a 
defense. I t i s c l e a r from the language of the bond 
t h a t Buco and S t . P a u l would be bound t o Mayer u n t i l 
one of two t h i n g s o c c u r r e d : (1) e i t h e r Mayer i s p a i d 
or (2) Buco pays a judgment re n d e r e d a g a i n s t i t . 
N e i t h e r of these c i r c u m s t a n c e s has o c c u r r e d . The 
Re l e a s e of L i e n Bond was g i v e n t o p r e v e n t the v e r y 
t h i n g t h a t d i d o c c u r , a l i e n by Mayer b e i n g imposed 
on the Church. For the reasons s e t f o r t h above, 
Mayer has demonstrated t h e r e are no u n d i s p u t e d 
i s s u e s of m a t e r i a l f a c t [ ] and i t i s e n t i t l e d t o 
judgment as a m a t t e r of law r e g a r d i n g i t s c l a i m 
under the Re l e a s e of L i e n Bond; 

" I t i s t h e r e f o r e ORDERED, ADJUDGED, AND DECREED 
by the Court as f o l l o w s : 
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"1. That a money judgment i s hereby e n t e r e d i n 
f a v o r of the P l a i n t i f f , Mayer E l e c t r i c Supply 
Company, I n c . and a g a i n s t the Defendants Buco 
B u i l d i n g C o n s t r u c t o r s , I n c . and S t . P a u l F i r e and 
Marine Insurance i n the amount of $36,217.82 p l u s 
l e g a l i n t e r e s t of 6% i n the amount of $6,840.71 from 
J u l y 10, 2006, the date Mayer s e r v e d S t . P a u l [with] 
a demand f o r payment under the R e l e a s e of L i e n Bond, 
f o r a t o t a l money judgment of $43,058.53." 

Buco and S t . P a u l then t i m e l y f i l e d a n o t i c e of a p p e a l t o 

t h i s c o u r t . 

F i r s t , Buco and S t . P a u l argue t h a t the t r i a l c o u r t e r r e d 

i n d e n y i ng t h e i r motion f o r a summary judgment w i t h r e s p e c t t o 

Mayer's c l a i m s i n the 2006 a c t i o n . However, s u b j e c t t o 

e x c e p t i o n s not here a p p l i c a b l e , a p p e l l a t e c o u r t s do not rev i e w 

the d e n i a l of a summary-judgment motion. See, e.g. Minor 

H e i g h t s F i r e D i s t . v. S k i n n e r , 831 So. 2d 609, 614 ( A l a . C i v . 

App. 2002). In Minor H e i g h t s , t h i s c o u r t s t a t e d : 

"On a p p e a l , the f i r e d i s t r i c t argues t h a t the t r i a l 
c o u r t e r r e d i n denying i t s summary-judgment motion 
and i n e n t e r i n g a summary judgment i n f a v o r of the 
S k i n n e r s . 

"As t o the d e n i a l of the f i r e d i s t r i c t ' s 
summary-judgment motion, the o r d e r d e n y ing t h a t 
motion i s not a p p e a l a b l e . See B l a n t o n v. L i b e r t y  
N a t ' l L i f e I n s . Co., 434 So. 2d 773 ( A l a . 1983)." 

831 So. 2d a t 614 ( f o o t n o t e o m i t t e d ) . 

Second, Buco and S t . P a u l p e r f u n c t o r i l y argue w i t h o u t 

19 



2090573 

c i t a t i o n of a u t h o r i t y t h a t the t r i a l c o u r t e r r e d i n denying 

t h e i r October 1, 2008, motion. However, a l t h o u g h t h a t motion 

was t i t l e d a motion t o d i s m i s s , i t c o n s t i t u t e d a motion f o r a 

summary judgment because Buco and S t . P a u l p r e s e n t e d e v i d e n c e 

i n s u p p o r t of i t and the t r i a l c o u r t d i d not e x c l u d e t h a t 

e v i d e n c e . See Rule 1 2 ( b ) , A l a . R. C i v . P. ("If, on a motion 

a s s e r t i n g the defense numbered (6) t o d i s m i s s f o r f a i l u r e of 

the p l e a d i n g t o s t a t e a c l a i m upon which r e l i e f can be 

g r a n t e d , m a t t e r s o u t s i d e the p l e a d i n g are p r e s e n t e d t o and not 

e x c l u d e d by the c o u r t , the motion s h a l l be t r e a t e d as one f o r 

summary judgment and d i s p o s e d of as p r o v i d e d i n Rule 56 

" ) . As noted above, s u b j e c t t o e x c e p t i o n s not here 

a p p l i c a b l e , a p p e l l a t e c o u r t s do not re v i e w the d e n i a l of a 

summary-judgment motion. See, e.g., Minor H e i g h t s , s u p r a . 

T h i r d , Buco and S t . P a u l argue t h a t the t r i a l c o u r t e r r e d 

i n g r a n t i n g Mayer's summary-judgment motion w i t h r e s p e c t t o 

i t s c l a i m f o r br e a c h of the Re l e a s e of L i e n Bond. 

S p e c i f i c a l l y , t h e y argue, among o t h e r t h i n g s , t h a t the t r i a l 

c o u r t ' s g r a n t i n g of t h a t motion was erroneous because, they 

say, t h i s c o u r t h e l d i n Buco t h a t the Re l e a s e of L i e n Bond d i d 

not become e f f e c t i v e and t h a t t h a t h o l d i n g c o n s t i t u t e s the law 
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of the case. Mayer, on the o t h e r hand, argues t h a t the R e l e a s e 

of L i e n Bond c o n s t i t u t e s a b i n d i n g c o n t r a c t r e g a r d l e s s of 

whether i t was e f f e c t i v e l y s u b s t i t u t e d f o r Mayer's l i e n on the 

church's p r o p e r t y as c o l l a t e r a l s e c u r i n g the payment of the 

debt owed by J & J t o Mayer p u r s u a n t t o § 35-11-233 (b) . Mayer 

f u r t h e r argues t h a t the language i n Buco s t a t i n g t h a t the 

R e l e a s e of L i e n Bond d i d not become e f f e c t i v e was o b i t e r 

d i c t u m because, i t says, t h i s c o u r t d i d not have j u r i s d i c t i o n 

over Buco's a p p e a l i n Buco. 

" T h i s C o u r t ' s r e v i e w of a summary judgment i s de 
novo. W i l l i a m s v. S t a t e Farm Mut. Auto. I n s . Co., 
886 So. 2d 72, 74 ( A l a . 2003). We a p p l y the same 
s t a n d a r d of r e v i e w as the t r i a l c o u r t a p p l i e d . 
S p e c i f i c a l l y , we must determine whether the movant 
has made a prima f a c i e showing t h a t no genuine i s s u e 
of m a t e r i a l f a c t e x i s t s and t h a t the movant i s 
e n t i t l e d t o a judgment as a m a t t e r of law. Rule 
5 6 ( c ) , A l a . R. C i v . P.; B l u e Cross & B l u e S h i e l d of  
Alabama v. H o d u r s k i , 899 So. 2d 949, 952-53 ( A l a . 
2004). In making such a d e t e r m i n a t i o n , we must 
re v i e w the e v i d e n c e i n the l i g h t most f a v o r a b l e t o 
the nonmovant. W i l s o n v. Brown, 496 So. 2d 756, 758 
( A l a . 1986). Once the movant makes a prima f a c i e 
showing t h a t t h e r e i s no genuine i s s u e of m a t e r i a l 
f a c t , the burden then s h i f t s t o the nonmovant t o 
produce ' s u b s t a n t i a l e v i d e n c e ' as t o the e x i s t e n c e 
of a genuine i s s u e of m a t e r i a l f a c t . Bass v.  
S o u t h T r u s t Bank of B a l d w i n County, 538 So. 2d 794, 
797-98 ( A l a . 1989); A l a . Code 1975, § 12-21-12. 
' [ S ] u b s t a n t i a l e v i d e n c e i s e v i d e n c e of such weight 
and q u a l i t y t h a t f a i r - m i n d e d persons i n the e x e r c i s e 
of i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be proved.' West v. 
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Founders L i f e A s s u r . Co. of F l a . , 547 So. 2d 870, 
871 ( A l a . 1989)." 

Dow v. Alabama Democratic P a r t y , 897 So. 2d 1035, 1038-39 

( A l a . 2004). 

In Buco, t h i s c o u r t had j u r i s d i c t i o n t o determine whether 

i t had j u r i s d i c t i o n over Buco's a p p e a l . See J e f f e r s o n County  

Comm'n v. Edwards, 32 So. 3d 572, 583 ( A l a . 2009) ("A c o u r t 

has j u r i s d i c t i o n t o determine i t s own j u r i s d i c t i o n . " ) . Our 

h o l d i n g i n Buco t h a t the R e l e a s e of L i e n Bond had not become 

e f f e c t i v e under § 35-11-233(b) and our h o l d i n g t h a t "the 

[Release of L i e n Bond] i t s e l f o n l y o b l i g a t e d Buco t o i n d e m n i f y 

Mayer i n the event of an u n p a i d monetary judgment i n Mayer's 

f a v o r a g a i n s t Buco" were n e c e s s a r y t o our d e c i s i o n t h a t Buco 

was not a g g r i e v e d by the judgment t h a t was the s u b j e c t of the 

a p p e a l i n Buco. 960 So. 2d a t 711. Thus, "[b]ecause o b i t e r 

d i c t u m i s , by d e f i n i t i o n , not e s s e n t i a l t o the judgment of the 

c o u r t which s t a t e s the d i c t u m Ex p a r t e W i l l i a m s , 838 So. 

2d 1028, 1031 ( A l a . 2002), those h o l d i n g s i n Buco were not 

o b i t e r d i c t a . Moreover, because the p a r t i e s have not d i r e c t e d 

us t o any change i n the f a c t s s i n c e our d e c i s i o n i n Buco, 

those h o l d i n g s became the law of the case. See Blumberg v.  

Touche Ross & Co., 514 So. 2d 922, 924 ( A l a . 1987) ("Under the 
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d o c t r i n e of the 'law of the case,' whatever i s once 

e s t a b l i s h e d between the same p a r t i e s i n the same case 

c o n t i n u e s t o be the law of t h a t case, whether or not c o r r e c t 

on g e n e r a l p r i n c i p l e s , so l o n g as the f a c t s on which the 

d e c i s i o n was p r e d i c a t e d c o n t i n u e t o be the f a c t s of the 

c a s e . " ) . Our h o l d i n g t h a t the R e l e a s e of L i e n Bond had not 

become e f f e c t i v e under § 35-11-233(b) p r e c l u d e d Mayer from 

p r e v a i l i n g on i t s c l a i m based on the R e l e a s e of L i e n Bond on 

the t h e o r y t h a t t h a t bond had become e f f e c t i v e l y s u b s t i t u t e d 

f o r Mayer's l i e n on the church's p r o p e r t y . Our h o l d i n g t h a t 

"the [Release of L i e n Bond] i t s e l f o n l y o b l i g a t e d Buco t o 

i n d e m n i f y Mayer i n the event of an u n p a i d monetary judgment i n 

Mayer's f a v o r a g a i n s t Buco" (960 So. 2d a t 711) p r e c l u d e d 

Mayer from r e c o v e r i n g f o r b r e a c h of the R e l e a s e of L i e n Bond 

on the t h e o r y t h a t i t c o n s t i t u t e d an e n f o r c e a b l e c o n t r a c t 

r e g a r d l e s s of whether i t was e f f e c t i v e l y s u b s t i t u t e d f o r the 

l i e n on the church's p r o p e r t y p u r s u a n t t o § 35-11-233(b) 

because i t i s u n d i s p u t e d t h a t Mayer had not o b t a i n e d a 

judgment a g a i n s t Buco b e f o r e making i t s J u l y 10, 2006, demand 

f o r payment under the R e l e a s e of L i e n Bond. A c c o r d i n g l y , we 

r e v e r s e the summary judgment i n f a v o r of Mayer and remand the 
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a c t i o n t o the t r i a l c o u r t f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t 

w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Pi t t m a n and Thomas, J J . , concur. 

Thompson, P.J., and Moore, J . , concur i n the r e s u l t , 
w i t h o u t w r i t i n g s . 
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