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THOMAS, Judge. 

Larence Joseph Moore appeals from the t r i a l c o u r t ' s 

judgment d i s m i s s i n g h i s p e t i t i o n f o r a w r i t of habeas corpus 

because of h i s f a i l u r e t o e f f e c t u a t e s e r v i c e on the Alabama 

Department of C o r r e c t i o n s ("DOC"). Moore f i l e d h i s p e t i t i o n 
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on J u l y 16, 2009. The case-action-summary sheet does not 

r e f l e c t t h a t DOC was ever s e r v e d w i t h the p e t i t i o n ; however, 

t h a t document r e f l e c t s t h a t Kim Thomas, who i s l i s t e d as the 

a t t o r n e y r e p r e s e n t i n g DOC, was sent a copy of the c a s e - a c t i o n -

summary sheet a f t e r the t r i a l c o u r t g r a n t e d Moore's r e q u e s t t o 

p r o c e e d i n forma p a u p e r i s . 

On November 6, 2009, Moore f i l e d an a p p l i c a t i o n f o r an 

e n t r y of d e f a u l t . On December 18, 2009, the t r i a l c o u r t 

e n t e r e d an o r d e r r e q u i r i n g DOC t o respond t o Moore's f i l i n g s 

w i t h i n 30 days. DOC f i l e d a motion t o d i s m i s s Moore's 

p e t i t i o n on January 19, 2010. I n i t s motion, DOC argued t h a t 

Moore's p e t i t i o n was due t o be d i s m i s s e d p u r s u a n t t o R u l e 

12(b)(5) and Rule 4 ( b ) , A l a . R. C i v . P., because Moore had not 

s e r v e d DOC w i t h a copy of the p e t i t i o n w i t h i n 120 days, as 

r e q u i r e d by Rule 4 ( b ) . Moore f i l e d a response t o DOC's motion 

on January 27, 2010, i n which Moore argued t h a t he had 

p e r s o n a l l y m a i l e d a copy of the p e t i t i o n t o Thomas and t h a t 

" t h e m e d i c a l s t a f f " had mentioned the p e t i t i o n t o Thomas. On 

F e b r u a r y 9, 2010, the t r i a l c o u r t d i s m i s s e d Moore's p e t i t i o n . 

Moore ap p e a l e d t o the Alabama Court of C r i m i n a l A p p e a l s , which 

t r a n s f e r r e d the a p p e a l t o t h i s c o u r t . We a f f i r m . 
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Moore argues t h a t the t r i a l c o u r t e r r e d by d i s m i s s i n g h i s 

p e t i t i o n f o r h i s f a i l u r e t o s e r v e DOC w i t h i n 120 days, as 

r e q u i r e d by Rule 4. Moore a s s e r t s t h a t , b e f o r e the t r i a l 

c o u r t c o u l d d i s m i s s h i s p e t i t i o n , i t was r e q u i r e d t o g i v e him 

14 days n o t i c e . The t e x t of the r u l e does r e q u i r e n o t i c e of 

a d i s m i s s a l f o r a f a i l u r e t o t i m e l y s e r v e a d e f e n d a n t ; 

however, the r u l e does not s p e c i f i c a l l y p r e s c r i b e a method by 

which such n o t i c e must be g i v e n . The t e x t of the r u l e , i n 

p e r t i n e n t p a r t , r e a d s : 

"(b) Time L i m i t f o r S e r v i c e . I f s e r v i c e of the 
summons and c o m p l a i n t i s not made upon a defendant 
w i t h i n 120 days a f t e r the f i l i n g of the c o m p l a i n t , 
the c o u r t , upon motion or on i t s own i n i t i a t i v e , 
a f t e r a t l e a s t f o u r t e e n (14) days' n o t i c e t o the 
p l a i n t i f f , may d i s m i s s the a c t i o n w i t h o u t p r e j u d i c e 
as t o the defendant upon whom s e r v i c e was not made 
or d i r e c t t h a t s e r v i c e be e f f e c t e d w i t h i n a 
s p e c i f i e d t i m e ; p r o v i d e d , however, t h a t i f the 
p l a i n t i f f shows good cause f o r the f a i l u r e t o se r v e 
the defendant, the c o u r t s h a l l e x t e n d the time f o r 
s e r v i c e f o r an a p p r o p r i a t e p e r i o d . " 

Rule 4 ( b ) . 

A l t h o u g h most of s u b s e c t i o n (b) was "borrowed" from Rule 

4(m), Fed. R. C i v . P., see M o f f e t t v. Stevenson, 909 So. 2d 

824, 826 ( A l a . C i v . App. 2005), the 14-day n o t i c e requirement 

c o n t a i n e d i n Rule 4(b) does not appear i n the f e d e r a l r u l e . 

Only one Alabama case, M o f f e t t , has c o n s t r u e d the 14-day 
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n o t i c e r e q u i r e m e n t , and t h a t case, a l t h o u g h i n s t r u c t i v e , does 

not compel r e v e r s a l of the d i s m i s s a l of Moore's p e t i t i o n . 

In M o f f e t t , t h i s c o u r t c o n c l u d e d t h a t a t r i a l c o u r t must 

g i v e a p l a i n t i f f 14 days' n o t i c e b e f o r e d i s m i s s i n g an a c t i o n 

f o r l a c k of s e r v i c e on the defendant. M o f f e t t , 909 So. 2d a t 

826. We e x p l a i n e d t h a t the obvious reason f o r the 14-day 

n o t i c e r equirement was t o p e r m i t the p l a i n t i f f time t o 

demonstrate good cause f o r an e x t e n s i o n of the time f o r 

s e r v i c e . I d . a t 826-27. Thus, i n M o f f e t t , we r e v e r s e d the 

d i s m i s s a l of the p l a i n t i f f ' s a c t i o n because the t r i a l c o u r t 

had not g i v e n the p l a i n t i f f the r e q u i s i t e 14-day n o t i c e . I d . 

a t 827. 

However, as noted above, Rule 4(b) does not r e q u i r e t h a t 

the t r i a l c o u r t g i v e n o t i c e of an i n t e n t t o d i s m i s s an a c t i o n 

f o r the f a i l u r e t o t i m e l y s e r v e a defendant. I n s t e a d , the 

r u l e r e q u i r e s o n l y t h a t the p l a i n t i f f have 14 days' n o t i c e 

b e f o r e a t r i a l c o u r t d i s m i s s e s an a c t i o n f o r a f a i l u r e t o 

t i m e l y s e r v e a defendant. As DOC argues, i t s motion, i n which 

i t s p e c i f i c a l l y r e f e r e n c e d Rule 4(b) and argued t h a t i t had 

not been s e r v e d w i t h Moore's p e t i t i o n , put Moore on n o t i c e as 

of January 19, 2010, t h a t h i s p e t i t i o n was s u b j e c t t o 
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d i s m i s s a l f o r a f a i l u r e t o se r v e DOC. B e f o r e the t r i a l c o u r t 

r u l e d on DOC's motion, Moore responded t o t h a t motion; 

however, he n e i t h e r r e q u e s t e d a d d i t i o n a l time t o se r v e DOC nor 

a s s e r t e d good cause f o r the f a i l u r e t o t i m e l y p e r f e c t s e r v i c e . 

The b a s i s f o r the r e v e r s a l i n M o f f e t t i s s i m p l y not 

p r e s e n t here. U n l i k e the p l a i n t i f f i n M o f f e t t , whose a c t i o n 

was d i s m i s s e d w i t h o u t any n o t i c e t h a t a d i s m i s s a l was b e i n g 

c o n s i d e r e d , i d . a t 825, Moore was p l a c e d on n o t i c e more than 

14 days b e f o r e the e n t r y of the t r i a l c o u r t ' s d i s m i s s a l o r d e r 

t h a t the p e t i t i o n might be s u b j e c t t o d i s m i s s a l under Rule 

4 ( b ) . The p l a i n t i f f i n M o f f e t t had no o p p o r t u n i t y t o p r e s e n t 

good cause f o r the f a i l u r e t o p e r f e c t s e r v i c e on the 

defendants and no o p p o r t u n i t y t o r e q u e s t a d d i t i o n a l time i n 

which t o p e r f e c t s e r v i c e . I d . In c o n t r a s t , d e s p i t e h i s q u i c k 

response t o DOC's motion t o d i s m i s s , Moore f a i l e d t o t a k e 

advantage of h i s o p p o r t u n i t y t o demonstrate good cause f o r the 

f a i l u r e of s e r v i c e or t o r e q u e s t a d d i t i o n a l time i n o r d e r t o 

p e r f e c t s e r v i c e . Thus, we conclude t h a t the t r i a l c o u r t d i d 

not e r r when i t d i s m i s s e d Moore's p e t i t i o n because Moore had 

r e c e i v e d the r e q u i s i t e n o t i c e i n the form of DOC's motion t o 

d i s m i s s . 

AFFIRMED. 
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Thompson, P.J., and P i t t m a n and Bryan, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h w r i t i n g . 

MOORE, Judge, c o n c u r r i n g i n the r e s u l t . 

I agree t h a t the judgment of the t r i a l c o u r t i s due t o be 

a f f i r m e d , but I do so f o r reasons d i f f e r e n t than those s e t out 

i n the main o p i n i o n . 

The o n l y i s s u e r a i s e d by Moore on a p p e a l i s t h a t the 

t r i a l c o u r t e r r e d by d i s m i s s i n g h i s habeas corpus p e t i t i o n 

w i t h o u t g i v i n g him a t l e a s t 14 days' n o t i c e as r e q u i r e d by 

Rule 4 ( b ) , A l a . R. C i v . P. Moore f a i l e d t o f i l e a 

postjudgment motion and f a i l e d t o o t h e r w i s e r a i s e t h a t i s s u e 

b e f o r e the t r i a l c o u r t . " ' [ I ] t i s a w e l l - s e t t l e d r u l e t h a t an 

a p p e l l a t e c o u r t ' s r e v i e w i s l i m i t e d t o o n l y those i s s u e s t h a t 

were r a i s e d b e f o r e the t r i a l c o u r t . I s s u e s r a i s e d f o r the 

f i r s t time on a p p e a l cannot be c o n s i d e r e d . ' " N e a l v. N e a l , 

856 So. 2d 766, 778 ( A l a . 2002) ( q u o t i n g Beavers v. County of  

Walker, 645 So. 2d 1365, 1372 ( A l a . 1994)). 

Moreover, because Moore was d e n i e d p r o p e r n o t i c e of the 

t r i a l c o u r t ' s i n t e n t i o n t o d i s m i s s h i s p e t i t i o n , h i s argument 

i s p r o p e r l y i n t e r p r e t e d as a p r o c e d u r a l - d u e - p r o c e s s c l a i m . 

See Hosey v. Lowery, 911 So. 2d 15, 18 ( A l a . C i v . App. 2005) 

("the d i s m i s s a l of the p l a i n t i f f s ' c l a i m s a g a i n s t Lowery, 
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w i t h o u t n o t i c e or a h e a r i n g , v i o l a t e d the p l a i n t i f f s ' due-

p r o c e s s r i g h t s " ) ; and Alabama R e p u b l i c a n P a r t y v. M c G i n l e y , 

893 So. 2d 337, 344 ( A l a . 2004) ( d e f i n i n g " p r o c e d u r a l due 

p r o c e s s " as " a s s u r i n g , r e g a r d l e s s of the outcome, t h a t a s t a t e 

a c t o r f a i r l y f o l l o w e d a p a r t i c u l a r p r o c e d u r e " ) . 

"'The r u l e i s w e l l s e t t l e d t h a t a c o n s t i t u t i o n a l 
i s s u e must be r a i s e d a t the t r i a l l e v e l and t h a t the 
t r i a l c o u r t must be g i v e n an o p p o r t u n i t y t o r u l e on 
the i s s u e , or some o b j e c t i o n must be made t o the 
f a i l u r e of the c o u r t t o i s s u e a r u l i n g , i n o r d e r t o 
p r o p e r l y p r e s e r v e t h a t i s s u e f o r a p p e l l a t e r e v i e w . ' " 

Yeager v. Lucy, 998 So. 2d 460, 463 ( A l a . 2008) ( q u o t i n g 

C o o ley v. Knapp, 607 So. 2d 146, 148 ( A l a . 1992)). Because 

Moore f a i l e d t o r a i s e b e f o r e the t r i a l c o u r t the t r i a l c o u r t ' s 

f a i l u r e t o p r o v i d e him p r o p e r n o t i c e b e f o r e d i s m i s s i n g h i s 

habeas corpus p e t i t i o n , I c o n c l ude t h a t Moore f a i l e d t o 

p r e s e r v e t h a t argument f o r a p p e a l . See Wu v. Wu, 37 So. 3d 

792, 796-97 ( A l a . C i v . App. 2009) ( i s s u e was not p r e s e r v e d f o r 

a p p e l l a t e r e v i e w because husband f a i l e d t o r a i s e b e f o r e the 

t r i a l c o u r t h i s argument t h a t t r i a l c o u r t ' s f a i l u r e t o conduct 

a h e a r i n g w i t h i n 14 days of the f i l i n g of the w i f e ' s p e t i t i o n 

f o r p r o t e c t i o n from abuse v i o l a t e d h i s r i g h t t o due p r o c e s s ) . 

I would, t h e r e f o r e , a f f i r m the t r i a l c o u r t ' s judgment w i t h o u t 

r e a c h i n g the m e r i t s of Moore's argument. Because I agree t h a t 
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the t r i a l c o u r t ' s judgment i s due t o be a f f i r m e d , I concur i n 

the r e s u l t . 
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