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THOMAS, Judge.

Larence Joserh Moore appeals from the trial court's
Judgment dismissing his petition for a writ of habeas corpus
because of his failure to effectuate service on the Alabama

Department of Corrections ("DCOC"). Moore filed his petition
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on July 16, 2009, The case-action-summary sheet does not
reflect that DOC was ever served with the petition; however,
that document reflects that Kim Thomas, who is listed as the
attorney representing DOC, was sent a copy of the case—action-
summary sheet after the trial court granted Moore's reguest to
proceed in forma pauperis.

On November &, 2009, Moore filed an application for an
entry of default. On December 18, 2008, the trial court
entered an order reguiring DOC to respond to Moore's filings
within 30 days. DOC filed a motion to dismiss Moore's
petition on January 19, 2010. In its motion, DOCC argued that
Moore's petition was due to be dismissed pursuant to Rule
12(b) (5) and Rule 4 (b}, Ala. R. Civ. P., because Moocre had not
served DOC with a copy of the petition within 120 days, as
required by Rule 4(b). Moore filed a response to DOC's motion
on January 27, 2010, in which Moocre argued that he had
personally mailed a copy of the petition to Thomas and that
"the medical staff" had mentioned the petition to Thomas. On
February 9, 2010, the trial court dismissed Moore's petition.
Moore appealed to the Alabama Court of Criminal Appeals, which

transferred the appeal to this court. We affirm.



2090607

Moore argues that the trial court erred by dismissing his
petition for his failure to serve DOC within 120 davs, as
required by Rule 4. Moore asserts that, before the trial
court could dismiss his petition, 1t was required to give him
14 days notice. The text of the rule does regquire notice of
a dismissal for a failure to timely serve a defendant;
however, the rule does not specifically prescribe a method by
which such notice must be given. The text of the rule, in
pertinent part, reads:

"(by Time Limit for Service. If service of the
summons and complaint 1s net made upon a defendant
within 120 days after the filing of the complaint,
the court, upon motion or on 1ts own initiative,
after at least fourteen (14) days' notice to the
plaintiff, may dismiss the action without prejudice
as to the defendant upon whem service was not made
or direct that service be effected within a
specified time; provided, however, that 1if the
plaintiff shows good cause for the failure Lo serve
the defendant, the court shall extend the time for
service fcor an appropriate period.”

Rule 4 (b}).

Although most of subsection (b} was "borrowed" from Rule

4(m), Fed, R. Civ. P., see Moffett v. Stevenson, 209 So. 2d

824, 826 (Ala. Civ. App. 2005), the 1l4-day notice requirement
contained in Rule 4 (b} does not appear in the federal rule,

Only c¢ne Alabama case, Moffett, has construed the l4d-day
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notice reguirement, and that case, although instructive, does
not compel reversal of the dismissal of Moore's petition.

In Moffett, this court concluded that a trial court must
give a plaintiff 14 days’ notice before dismissing an action
for lack of service on the defendant. Moffett, %09 So. 2d at
826. We explained that the o¢bvious reascon for the 14-day
notice requirement was to permit the plaintiff time to
demonstrate good cause for an extension of the time for
service. 1d. at 826¢-27. Thus, 1in Moffett, we reversed the
dismissal of the plaintiff's action because the trial court
had not given the plaintiff the reguisite 14-day notice. 1Id.
at 827.

However, as noted above, Rule 4 (b) does not regquire that

the trial court give notice of an intent to dismiss an action

for the failure to timely serve a defendant. Instead, the
rule requires only that the plaintiff have 14 days’ notice
before a trial ccourt dismisses an action for a failure to
timely serve a defendant. As DOC argues, 1ts mection, in which
it specifically referenced Rule 4(b) and argued that it had
not been served with Moore's petition, put Mocre on notice as

of January 18, 2010, that his petition was subject to
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dismissal for a failure to serve DOC. Before the trial court
ruled on DOC's motion, Moore responded to that motion;
however, he neither reguested additional time to serve DOC nor
asserted good cause for the failure to timely perfect service.

The basis for the reversal in Moffett is simply not
present here. Unlike the plaintiff in Moffett, whose action
was dismissed without any notice that a dismissal was bkeing
considered, 1d. at 825, Moore was placed on notice more than
14 days before the entry of the trial court's dismissal order
that the petition might be subject to dismissal under Rule
4 (b}. The plaintiff in Moffett had no opportunity to present
good cause for the failure to perfect service on the
defendants and no opportunity to reguest additional time in
which to perfect service. 1d. In contrast, despite his quick
response to DOC's motion Lo dismiss, Moore failed to take
advantage of his opportunity to demonstrate good cause for the
failure of service or to request additional time in order to
perfect service. Thus, we conclude that the trial court did
not err when it dismissed Mcore's petition because Moore had
recelved the requisite notice in the form of DOC's motion to
dismiss.

AFFIRMED.
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Thompson, P.J., and Pittman and Brvan, JJ., concur.

Moore, J., concurs in the result, with writing.
MOORE, Judge, concurring in the result.

I agree that the judgment of the trial court is due to be
affirmed, but T do so for reasons different than those set out
in the main opinion.,

The only issue raised by Moore on appeal is that the
trial court erred by dismissing his habeas corpus petition
without giving him at least 14 days' notice as required by
Rule 4 (b}, Ala. R. Civ. P. Moore failled to file a
postjudgment motion and failed to otherwise raise that 1ssue
before the trial court. "'[I]t is a well-settled rule that an
appellate court's review 1s limited tc only those issues that
were ralsed before the trial court. Issues raised for the

first time on appeal cannct be considered.'" Neal v, Neal,

856 So. 2d 766, 778 {(Ala. 2002) (guoting Beavers v. County of

walker, 645 So. 2d 1365, 1372 (Ala. 1994)).

Moreover, because Mocre was denied proper notice of the
trial court's intention to dismiss his petition, his argument
1s properly interpreted as a procedural-due-process claim.

See Hosey v. Lowery, 911 So. 2d 15, 18 (Ala. Civ. App. 20053)

("the dismissal of the plaintiffs' claims agailnst Lowery,
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without notice or a hearing, vioclated the plaintiffs' due-

process rights"); and Alakama Republican Party v. McGinley,

893 So. 2d 337, 344 (Ala. 2004) (defining "procedural due
process" as "assuring, regardless of the outcome, that a state
acteor fairly followed a particular procedure™).

"'The rule is well settled that a constitutiocnal
issue must be raised at the trial level and that the
trial court must be given an opportunity to rule on
the issue, or some objection must be made to the
failure of the court to issue a ruling, 1in order to
preoperly preserve that issue for appellate review.,'"

Yeager v. Tucy, 998 So. 2d 460, 463 (Ala. 2008) (quoting

Cocleyv v. Knapp, 007 So. 2d 14¢, 148 (Ala. 1992)). Because

Mocore failed to raise before the trial court the trial court's
failure to provide him proper notice before dismissing his
habeas corpus petition, I conclude that Moore failed Lo

preserve that argument for appeal. See Wu v. Wu, 37 So. 3d

792, 796-97 (Ala. Civ. App. 2009) (issue was not preserved for
appellate review because husband failed to ralse befcre the
tLrial court his argument that trial court's fallure Lo conduct
a hearing within 14 days of the filing of the wife's petitlion
for protection from abuse violated his right to dus process).
T would, therefore, affirm the trial court's Jjudgment withcut

reaching the merits of Moore's argument. Because I agree that
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the trial court's judgment is due to be affirmed, I concur in

the result.



