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PITTMAN, Judge. 

T h i s a p p e a l concerns the pr o p e r j u r i s d i c t i o n , as between 

a c i r c u i t c o u r t and a p r o b a t e c o u r t , of a w i l l c o n t e s t t h a t i s 

i n i t i a t e d i n the p r o b a t e c o u r t , a l o n g w i t h a contemporaneous 

r e q u e s t t o t r a n s f e r the c o n t e s t t o the c i r c u i t c o u r t , a f t e r a 



2090610 

p e t i t i o n t o admit the w i l l t o p r o b a t e has been f i l e d i n the 

p r o b a t e c o u r t ( b u t b e f o r e the p r o b a t e c o u r t has a c t e d upon the 

m e r i t s of the p e t i t i o n ) . We c o n c l u d e t h a t , under such 

c i r c u m s t a n c e s , a c i r c u i t c o u r t , not a p r o b a t e c o u r t , has 

e x c l u s i v e j u r i s d i c t i o n t o c o n s i d e r such a c o n t e s t ; t h e r e f o r e , 

we r e v e r s e the judgment of the Randolph C i r c u i t C o u r t ("the 

c i r c u i t c o u r t " ) remanding a w i l l c o n t e s t f i l e d by D a v i d A. 

Hodges and D o n a l d E. Hodges ("the c o n t e s t a n t s " ) i n the 

Randolph Probate C o u r t ("the p r o b a t e c o u r t " ) b e f o r e the 

p r o b a t e c o u r t had a c t e d upon the p e t i t i o n of Donna Hodges 

("the p r o p o n e n t " ) s e e k i n g , among o t h e r t h i n g s , a d m i s s i o n t o 

p r o b a t e of a p u r p o r t e d w i l l e x e c u t e d by D a r i e T. Hodges ("the 

d e c e d e n t " ) , the mother of the c o n t e s t a n t s , the proponent, and 

two o t h e r c h i l d r e n ( J o s e p h E. Hodges and C l a y b o r n C. Hodges). 

The decedent d i e d i n March 2008. In A p r i l 2008, the 

proponent f i l e d i n the p r o b a t e c o u r t a p e t i t i o n s e e k i n g 

a d m i s s i o n of a p u r p o r t e d w i l l of the decedent t o p r o b a t e and 

a p e t i t i o n f o r the i s s u a n c e t o her of l e t t e r s t e s t a m e n t a r y ; of 

the decedent's f i v e c h i l d r e n , o n l y the c o n t e s t a n t s d i d not 

admit t h a t the document o f f e r e d was the decedent's w i l l . The 

p r o b a t e c o u r t s c h e d u l e d a h e a r i n g f o r May 19, 2008, c o n c e r n i n g 
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whether t o admit the w i l l t o p r o b a t e , and n o t i c e was p r o v i d e d 

t o the c o n t e s t a n t s t h a t t h e y c o u l d appear on t h a t date b e f o r e 

the p r o b a t e c o u r t t o c o n t e s t the w i l l . 

On May 16, 2008, t h r e e days b e f o r e the s c h e d u l e d h e a r i n g 

i n the p r o b a t e c o u r t , the c o n t e s t a n t s f i l e d a document i n the 

p r o b a t e c o u r t l a b e l e d as a " c o m p l a i n t f o r c o n t e s t of l a s t w i l l 

and t e s t a m e n t " and a " p e t i t i o n t o remove t h i s case from the 

p r o b a t e c o u r t t o the c i r c u i t c o u r t " ("the 

c o m p l a i n t / p e t i t i o n " ) . The c o n t e s t a n t s a v e r r e d i n the 

c o m p l a i n t / p e t i t i o n , i n p e r t i n e n t p a r t , t h a t t h e y were h e i r s of 

the d e c e d e n t ; t h a t the decedent, a t the time she e x e c u t e d the 

document o f f e r e d by the proponent as the decedent's w i l l 

( i . e . , i n August 2007), had been " i n a g r i e f s t r i c k e n s t a t e " 

because of her husband's death i n J u l y 2007; t h a t the decedent 

had l a c k e d t e s t a m e n t a r y c a p a c i t y ; t h a t the proponent had 

u n d u l y i n f l u e n c e d the d e c e d e n t ; and t h a t the document had not 

been p r o p e r l y e x e c u t e d or a t t e s t e d . The c o m p l a i n t / p e t i t i o n 

r e q u e s t e d t h a t the p r o b a t e c o u r t "assume j u r i s d i c t i o n " of the 

c o n t e s t , t h a t the p r o b a t e c o u r t " g r a n t the removal" t o the 

c i r c u i t c o u r t , and t h a t the w i l l o f f e r e d by the proponent 
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u l t i m a t e l y be deemed i n v a l i d ; the c o m p l a i n t / p e t i t i o n a l s o 

demanded a j u r y t r i a l . 

The p r o b a t e c o u r t t o o k no immediate a c t i o n on the 

c o m p l a i n t / p e t i t i o n , but i t a p p a r e n t l y proceeded t o hear the 

m e r i t s of the proponent's p e t i t i o n t o admit the w i l l t o 

p r o b a t e on May 19, 2008; on t h a t d a t e , the p r o b a t e c o u r t 

e n t e r e d an o r d e r p u r p o r t i n g t o admit the w i l l t o p r o b a t e . 

However, t h r e e days l a t e r , on May 22, 2008, the p r o b a t e c o u r t 

o r d e r e d t h a t the case be t r a n s f e r r e d t o the c i r c u i t c o u r t upon 

the motion of the c o n t e s t a n t s . W h i l e the case was pending i n 

the c i r c u i t c o u r t , the c o n t e s t a n t s amended t h e i r 

c o m p l a i n t / p e t i t i o n t o add a d d i t i o n a l grounds — f r a u d and 

m i s r e p r e s e n t a t i o n — as bases f o r t h e i r w i l l c o n t e s t . The 

proponent sought d i s m i s s a l of the amendment; she a l s o a v e r r e d , 

i n her answer i n the c i r c u i t c o u r t t o the c o n t e s t a n t s ' 

p e t i t i o n / c o m p l a i n t , t h a t the c o n t e s t a n t s "ha[d] no s t a n d i n g t o 

c o n t e s t the ... [ w ] i l l ... u n t i l the same has been a d m i t t e d t o 

p r o b a t e . " S ubsequently, the proponent moved f o r the cause t o 

be remanded t o the p r o b a t e c o u r t , c o n t e n d i n g t h a t the p r o b a t e 

c o u r t had taken no s u b s t a n t i v e a c t i o n on the p e t i t i o n t o 

p r o b a t e the w i l l a t the time the c o m p l a i n t / p e t i t i o n was f i l e d 
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and t h a t the c i r c u i t c o u r t c o u l d not p r o p e r l y have assumed 

j u r i s d i c t i o n over the a d m i n i s t r a t i o n of the e s t a t e of the 

decedent because the a d m i n i s t r a t i o n had not y e t begun as of 

May 16, 2008. The c o n t e s t a n t s f i l e d a response opposing the 

motion t o remand, c o n t e n d i n g t h a t t h e y had p r o p e r l y c o n t e s t e d 

the w i l l p u r s u a n t t o A l a . Code 1975, §§ 43-8-190 and 43-8-199; 

they a v e r r e d t h a t the c o m p l a i n t / p e t i t i o n was p r o p e r l y f i l e d i n 

and t r a n s f e r r e d from the p r o b a t e c o u r t and t h a t , p u r s u a n t t o 

A l a . Code 1975, § 43-8-198, the cause was not due t o be 

remanded. On F e b r u a r y 3, 2010, the c i r c u i t c o u r t e n t e r e d a 

judgment remanding the cause t o the p r o b a t e c o u r t , a judgment 

we deem f i n a l because i t c ontemplated no f u r t h e r p r o c e e d i n g s 

i n the c i r c u i t c o u r t . See Ex p a r t e T e r r y , 985 So. 2d 400, 402 

( A l a . 2007) ( c i r c u i t - c o u r t o r d e r remanding a d m i n i s t r a t i o n of 

e s t a t e t o p r o b a t e c o u r t amounts t o a f i n a l judgment). 

F o l l o w i n g the d e n i a l of t h e i r postjudgment motion a t t a c k i n g 

the p r o p r i e t y of the remand, the c o n t e s t a n t s appealed; the 

a p p e a l was t r a n s f e r r e d t o t h i s c o u r t p u r s u a n t t o A l a . Code 

1975, § 12-2-7(6). 

The c o n t e s t a n t s p o s i t t h a t the p r o b a t e c o u r t had no 

j u r i s d i c t i o n t o t a k e f u r t h e r a c t i o n as t o whether the 
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p u r p o r t e d w i l l o f f e r e d by the proponent was due t o be a d m i t t e d 

t o p r o b a t e a f t e r the f i l i n g of the c o m p l a i n t / p e t i t i o n . The 

c o n t e s t a n t s a l s o a s s e r t t h a t the c i r c u i t c o u r t had no 

a u t h o r i t y t o remand the w i l l c o n t e s t a f t e r a c q u i r i n g 

j u r i s d i c t i o n over i t . The proponent argues t h a t the c i r c u i t 

c o u r t ' s judgment of remand s h o u l d be a f f i r m e d because, she 

says, the c o n t e s t a n t s e l e c t e d t o p r o c e e d w i t h t h e i r w i l l 

c o n t e s t i n the p r o b a t e c o u r t , the p r o b a t e c o u r t c o r r e c t l y 

a d m i t t e d the w i l l t o p r o b a t e i n i t s May 19, 2008, o r d e r , the 

c o n t e s t a n t s f a i l e d t o t i m e l y a p p e a l from t h a t o r d e r , the 

c o n t e s t a n t s f u r t h e r f a i l e d t o f i l e a c o n t e s t of the w i l l i n 

the c i r c u i t c o u r t w i t h i n s i x months of the e n t r y of the May 

19, 2008, o r d e r , and the a d m i s s i o n of the w i l l t o p r o b a t e i s 

now f i n a l under the d o c t r i n e of r e s j u d i c a t a . 

The c o r r e c t n e s s of the proponent's p o s i t i o n i s w h o l l y 

dependent upon the n a t u r e of the c o n t e s t a n t s ' f i l i n g and i t s 

l e g a l e f f e c t upon the c o n t i n u i n g j u r i s d i c t i o n of the p r o b a t e 

c o u r t . B e f o r e c o n s i d e r i n g those c r u c i a l i s s u e s , however, we 

note i n p a s s i n g the l o o s e n e s s of the t e r m i n o l o g y used by 

p r a c t i t i o n e r s and t r i b u n a l s w i t h r e s p e c t t o the v a r i o u s means 

by which i s s u e s a r i s i n g w i t h r e s p e c t t o decedents' e s t a t e s — 
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a s u b j e c t p l a c e d by law w i t h i n the o r i g i n a l j u r i s d i c t i o n of 

the p r o b a t e c o u r t s of t h i s s t a t e — may p r o p e r l y be p l a c e d 

i n s t e a d w i t h i n the o r i g i n a l j u r i s d i c t i o n of the c i r c u i t c o u r t s 

of t h i s s t a t e . 

The Alabama Code p r o v i d e s f o r two s e p a r a t e and d i s t i n c t 

mechanisms i n t h i s r e g a r d t h a t are p e r t i n e n t i n t h i s case: 

A l a . Code 1975, § 12-11-41, a l l o w s a c i r c u i t c o u r t t o o r d e r 

removal of a pending a d m i n i s t r a t i o n of any e s t a t e a t any time 

b e f o r e f i n a l s e t t l e m e n t , whereas A l a . Code 1975, § 43-8-198, 

mandates t h a t a p r o b a t e c o u r t must o r d e r the t r a n s f e r of a 

w i l l c o n t e s t brought i n t h a t p r o b a t e c o u r t upon the demand of 

any p a r t y t o the c o n t e s t a t the time of the f i l i n g of an 

i n i t i a l p l e a d i n g . See g e n e r a l l y DuBose v. Weaver, [Ms. 

1070579, F e b r u a r y 25, 2011] So. 3d , and nn. 2-4 

( A l a . 2001). A l t h o u g h c e r t a i n l i t i g a n t s have l o o s e l y r e f e r r e d 

t o t he p r o c e s s of t r a n s f e r r i n g a w i l l c o n t e s t t o the c i r c u i t 

c o u r t as c o n s t i t u t i n g a "removal" (e.g., Ex p a r t e McLendon, 

824 So. 2d 700, 701-02 ( A l a . 2001) ( i n which h e i r f i l e d 

p e t i t i o n i n c i r c u i t c o u r t s e e k i n g "removal" of w i l l c o n t e s t 

d e s p i t e her m a n i f e s t i n t e n t i o n t o seek a t r a n s f e r t h e r e o f ) , 

and a l t h o u g h c e r t a i n a p p e l l a t e o p i n i o n s have s i m i l a r l y f a i l e d 
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t o adhere s t r i c t l y t o the d i s t i n c t i o n between the two 

mechanisms (Newman v. Savas, 878 So. 2d 1147, 1149 ( A l a . 2003) 

( n o t i n g t h a t c o n t e s t a n t had not " f i l e [ d ] a p e t i t i o n f o r  

removal when she f i l e d her ... n o t i c e of the w i l l c o n t e s t " i n 

the p r o b a t e c o u r t (emphasis added)), the r u l e i n t h i s 

j u r i s d i c t i o n i s t h a t "motions and p l e a d i n g s are c o n s i d e r e d 

a c c o r d i n g t o t h e i r substance and not t h e i r l a b e l s . " McLeod v.  

White, 45 So. 3d 360, 364 ( A l a . C i v . App. 2010). 

The c o m p l a i n t / p e t i t i o n f i l e d by the c o n t e s t a n t s i n the 

p r o b a t e c o u r t i s by no means a model of c l a r i t y , e s p e c i a l l y 

g i v e n t h a t , a t v a r i o u s p o i n t s , i t s i m u l t a n e o u s l y beseeches the 

p r o b a t e c o u r t t o assume j u r i s d i c t i o n , p u r p o r t s t o g i v e n o t i c e 

t h a t the cause has been "remov[ed]" t o the c i r c u i t c o u r t , 

r e q u e s t s t h a t the p r o b a t e c o u r t " g r a n t the removal" of the 

cause, and asks f o r a d e t e r m i n a t i o n t h a t the w i l l s u b m i t t e d 

f o r p r o b a t e by the proponent be d e c l a r e d i n v a l i d . However, a 

f a i r r e a d i n g of the c o m p l a i n t / p e t i t i o n d i s c l o s e s t h a t the 

c o n t e s t a n t s s u b s t a n t i a l l y i n d i c a t e d t h e r e i n not o n l y t h e i r 

d e s i r e t o c o n t e s t the w i l l and the substance of a l l e g e d 

grounds t h e r e f o r (a c o n t e s t t h a t A l a . Code 1975, § 43-8-190, 

p e r m i t s t o be a s s e r t e d , i n the f i r s t i n s t a n c e , o n l y i n the 
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p r o b a t e c o u r t i f the w i l l has not yet been a d m i t t e d t o 

p r o b a t e ) , but a l s o t h e i r d e s i r e t o s i m u l t a n e o u s l y i n v o k e t h e i r 

r i g h t s under A l a . Code 1975, § 43-8-198, t o have the c i r c u i t 

c o u r t a d j u d i c a t e the c o n t e s t v i a the t r a n s f e r mechanism (which 

r e q u i r e s t h a t a t r a n s f e r , i f d e s i r e d , be "demanded ... a t the 

time of f i l i n g the i n i t i a l p l e a d i n g " ) . We d e r i v e s u p p o r t f o r 

t h i s c o n c l u s i o n from the p r o p o s i t i o n s of law t h a t (a) a 

p r o b a t e c o u r t cannot i t s e l f cause the "removal" of the 

a d m i n i s t r a t i o n of an e s t a t e as a whole t o a c i r c u i t c o u r t (see 

DuBose, So. 3d a t n.4); and (b) the a d m i n i s t r a t i o n of 

an e s t a t e must have been i n i t i a t e d by the p r o b a t e c o u r t ' s 

appointment of a p e r s o n a l r e p r e s e n t a t i v e of an e s t a t e b e f o r e 

the c i r c u i t c o u r t can "remove" the a d m i n i s t r a t i o n of the 

e s t a t e from the p r o b a t e c o u r t (see i d . , So. 3d a t 

( c i t i n g , among o t h e r c a s e s , Ex p a r t e K e l l y , 243 A l a . 184, 187, 

8 So. 2d 855, 857 (1942)). Thus, the c o m p l a i n t / p e t i t i o n i s 

c o r r e c t l y u n d e r s t o o d as h a v i n g sought t r a n s f e r of the c o n t e s t , 

not removal of a d m i n i s t r a t i o n . 

Because the c o m p l a i n t / p e t i t i o n p r o p e r l y demonstrated the 

c o n t e s t a n t s ' i n t e r e s t i n the case and p r o p e r l y sought a 

t r a n s f e r of the c o n t e s t , under Alabama law, the p r o b a t e c o u r t 
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i n t h i s case l o s t any a u t h o r i t y t o a d j u d i c a t e the c o n t e s t t h a t 

i t would o t h e r w i s e have had. Under the h o l d i n g i n Ex p a r t e  

McLendon, "once a w i l l c o n t e s t a n t s e e k i n g t o remove the 

c o n t e s t p u r s u a n t t o § 43-8-198 makes a prima f a c i e showing 

t h a t he or she i s a p e r s o n d e s c r i b e d i n § 43-8-190[, A l a . Code 

1975, which p e r t a i n s t o who may c o n t e s t a w i l l ] as one 

' i n t e r e s t e d t h e r e i n , ' the p r o b a t e c o u r t 'must e n t e r an o r d e r 

t r a n s f e r r i n g the c o n t e s t t o the c i r c u i t c o u r t . ' " 824 So. 2d 

a t 705 ( q u o t i n g § 43-8-198; emphasis added i n McLendon). J u s t 

as a c o u r t l a c k i n g s u b j e c t - m a t t e r j u r i s d i c t i o n has no 

a u t h o r i t y t o do a n y t h i n g o t h e r than e n t e r a judgment of 

d i s m i s s a l , see Cadle Co. v. Shabani, 4 So. 3d 460, 463 ( A l a . 

2008), a p r o b a t e c o u r t c o n f r o n t e d w i t h a p r o p e r and t i m e l y 

t r a n s f e r demand accompanying a w i l l c o n t e s t can do n o t h i n g but 

comply w i t h the mandate of the l e g i s l a t u r e and r e f e r the 

c o n t e s t t o the a p p r o p r i a t e c i r c u i t c o u r t . See Summerhill v.  

C r a f t , 425 So. 2d 1055, 1056 ( c o n s t r u i n g A l a . Code 1975, § 43¬

1-78, which was r e p e a l e d and was r e p l a c e d by § 43-8-198). 

T h e r e f o r e , we agree w i t h the c o n t e s t a n t s t h a t the f i l i n g of 

the c o m p l a i n t / p e t i t i o n t r i g g e r e d a mandatory duty on the p a r t 

of the p r o b a t e c o u r t t o t r a n s f e r the c o n t e s t t o the c i r c u i t 
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c o u r t f o r t h w i t h , and w i t h o u t f u r t h e r a c t i o n t o u c h i n g on the 

v a l i d i t y of the w i l l s u b m i t t e d by the proponent; t h u s , 

assuming t h a t the May 22, 2008, t r a n s f e r o r d e r does not amount 

t o a sua sponte v a c a t i o n of the p r o b a t e c o u r t ' s May 19, 2008, 

o r d e r p u r p o r t i n g t o admit the w i l l t o p r o b a t e , we conclude 

t h a t the May 19, 2008, o r d e r was v o i d ab i n i t i o (see  

Su m m e r h i l l , 425 So. 2d a t 1056), had no r e s j u d i c a t a e f f e c t , 1 

and c o u l d not have s u p p o r t e d an a p p e a l i n the manner t h a t the 

proponent suggests i n her a p p e l l a t e b r i e f t h a t the c o n t e s t a n t s 

s h o u l d have t a k e n . 

We s i m i l a r l y agree w i t h the c o n t e s t a n t s t h a t the c i r c u i t 

c o u r t e r r e d i n remanding the c o n t e s t t o the p r o b a t e c o u r t 

a f t e r t h a t c o u r t ' s May 22, 2008, o r d e r t r a n s f e r r i n g the 

c o n t e s t t o the c i r c u i t c o u r t . Upon a p r o b a t e c o u r t ' s t r a n s f e r 

of a w i l l c o n t e s t t o the c i r c u i t c o u r t , " [ t ] h e i s s u e s must be 

made up i n the c i r c u i t c o u r t as i f the t r i a l were t o be had i n 

1Our c o n c l u s i o n r e n d e r s unnecessary our c o n s i d e r a t i o n of 
the argument, r a i s e d i n the c o n t e s t a n t s ' r e p l y b r i e f , t h a t the 
proponent, by v i r t u e of her f i l i n g s i n the c i r c u i t c o u r t , i s 
estopped from a s s e r t i n g on appe a l the p r o p o s i t i o n t h a t the 
p r o b a t e c o u r t ' s May 19, 2008, o r d e r p u r p o r t i n g t o admit the 
w i l l t o p r o b a t e i s v a l i d on the ground t h a t she p r e v i o u s l y had 
a s s e r t e d i n the c i r c u i t c o u r t , i n her motion t o remand the 
c o n t e s t , t h a t the p r o b a t e c o u r t had taken no s u b s t a n t i v e 
a c t i o n on her p e t i t i o n f o r p r o b a t e of the w i l l . 

11 
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the p r o b a t e c o u r t , and the t r i a l had i n a l l o t h e r r e s p e c t s as 

t r i a l s i n o t h e r c i v i l cases i n the c i r c u i t c o u r t . " A l a . Code 

1975, § 43-8-198. That Code s e c t i o n f u r t h e r p r o v i d e s t h a t i t 

i s o n l y " [ a ] f t e r a f i n a l d e t e r m i n a t i o n of the c o n t e s t " t h a t 

the c i r c u i t c o u r t ' s judgment i s c e r t i f i e d and the "papers and 

documents t h e r e t o f o r e c e r t i f i e d " a r e t o be sent "back t o the 

p r o b a t e c o u r t from which they were f i r s t c e r t i f i e d . " I d . 

(emphasis added). A c i r c u i t c o u r t thus has no a u t h o r i t y t o 

remand a w i l l c o n t e s t t h a t has p r o p e r l y been t r a n s f e r r e d from 

a p r o b a t e c o u r t p u r s u a n t t o § 43-8-198 w i t h o u t h a v i n g 

a d j u d i c a t e d the m e r i t s of the c o n t e s t . See S t e e l e v.  

S u l l i v a n , 484 So. 2d 422, 425 ( A l a . 1986) ( c i r c u i t c o u r t had 

no a u t h o r i t y t o s t r i k e from i t s docket a w i l l c o n t e s t t h a t had 

been t i m e l y f i l e d i n the p r o b a t e c o u r t ; the p r o b a t e c o u r t ' s 

t r a n s f e r o r d e r was e n t e r e d b e f o r e the e n t r y of any judgment 

a d m i t t i n g the w i l l t o p r o b a t e ) ; c f . S t a t e v. S o u t h T r u s t Bank  

of B a l d w i n County, 634 So. 2d 561, 563-64 ( A l a . C i v . App. 

1994) ( c i r c u i t c o u r t c o u l d not p r o p e r l y remand t o p r o b a t e 

c o u r t the compensation a s p e c t of a condemnation judgment as t o 

which a p r o p e r appe a l f o r a t r i a l de novo had been t a k e n ) . 
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Based upon the f o r e g o i n g f a c t s and a u t h o r i t i e s , we 

conclude t h a t the c i r c u i t c o u r t a c q u i r e d e x c l u s i v e s u b j e c t -

m a t t e r j u r i s d i c t i o n t o a d j u d i c a t e t he m e r i t s of the 

c o n t e s t a n t s ' t i m e l y w i l l c o n t e s t , as t r a n s f e r r e d by the 

p r o b a t e c o u r t , and t h a t the c i r c u i t c o u r t e r r e d i n f a i l i n g t o 

e x e r c i s e t h a t j u r i s d i c t i o n . The c i r c u i t c o u r t ' s judgment 

remanding the case i s r e v e r s e d , and the cause i s remanded f o r 

f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Thompson, P.J., and Bryan, Thomas, and Moore, J J . , 

concur. 
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