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THOMAS, Judge. 

Sharon Jaynae B i s h o p ("the former w i f e " ) appeals from a 

judgment of the M o b i l e C i r c u i t C ourt t e r m i n a t i n g the p e r i o d i c -

a limony o b l i g a t i o n of E r v i n Edward B i s h o p ("the former 

husband") a f t e r i t determined t h a t the former w i f e had 
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c o h a b i t e d w i t h a member of the o p p o s i t e sex, p u r s u a n t t o § 30¬

2-55, A l a . Code 1975. 1 We r e v e r s e and remand. 

The former husband and the former w i f e were d i v o r c e d i n 

Feb r u a r y 2008 by a judgment of the t r i a l c o u r t . One of the 

p r o v i s i o n s o f the d i v o r c e judgment r e q u i r e d the former husband 

t o pay the former w i f e $500 per month i n p e r i o d i c a l i m o n y 

pending the s a l e of the m a r i t a l r e s i d e n c e and $1,500 per month 

i n p e r i o d i c alimony a f t e r the s a l e of the m a r i t a l r e s i d e n c e . 

A t a l l times r e l e v a n t t o these p r o c e e d i n g s the former w i f e was 

s t i l l o c c u p y i n g the m a r i t a l r e s i d e n c e . 

On June 3, 2009, the former husband moved the t r i a l c o u r t 

t o t e r m i n a t e h i s p e r i o d i c - a l i m o n y o b l i g a t i o n , a l l e g i n g t h a t 

the former w i f e was c o h a b i t i n g w i t h a member of the o p p o s i t e 

1 S e c t i o n 30-2-55, A l a . Code 1975, p r o v i d e s : 

"Any decree o f d i v o r c e p r o v i d i n g f o r p e r i o d i c 
payments o f alimony s h a l l be m o d i f i e d by the c o u r t 
t o p r o v i d e f o r the t e r m i n a t i o n of such alimony upon 
p e t i t i o n of a p a r t y t o the decree and p r o o f t h a t the 
spouse r e c e i v i n g such alimony has r e m a r r i e d or t h a t 
such spouse i s l i v i n g o p e n l y o r c o h a b i t i n g w i t h a 
member of the o p p o s i t e sex. T h i s p r o v i s i o n s h a l l be 
a p p l i c a b l e t o any pers o n g r a n t e d a decree o f d i v o r c e 
e i t h e r p r i o r t o A p r i l 28, 1978, or t h e r e a f t e r ; 
p r o v i d e d , however, t h a t no payments of alimony 
a l r e a d y r e c e i v e d s h a l l have t o be re i m b u r s e d . " 
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sex, w i t h i n the meaning of § 30-2-55. 2 The former w i f e 

answered the former husband's motion, denying t h a t she was 

c o h a b i t i n g w i t h a member of the o p p o s i t e sex. The t r i a l c o u r t 

h e l d a h e a r i n g on the former husband's motion on November 22, 

2009, a t which i t hea r d ore tenus e v i d e n c e . On November 30, 

2009, the t r i a l c o u r t e n t e r e d a judgment g r a n t i n g the former 

husband's motion t o t e r m i n a t e h i s p e r i o d i c - a l i m o n y o b l i g a t i o n . 

T h e r e a f t e r , the former w i f e f i l e d a postjudgment motion, 

p u r s u a n t t o Rule 5 9 ( e ) , A l a . R. C i v . P., which the t r i a l c o u r t 

d e n i e d a f t e r a h e a r i n g . The former w i f e s u b s e q u e n t l y a p pealed 

t o t h i s c o u r t . 

The former w i f e argues t h a t the t r i a l c o u r t e r r e d when i t 

t e r m i n a t e d the former husband's p e r i o d i c - a l i m o n y o b l i g a t i o n 

because, she says, the e v i d e n c e was i n s u f f i c i e n t f o r the t r i a l 

c o u r t t o determine t h a t she had c o h a b i t e d w i t h a member of the 

o p p o s i t e sex. 

" I t i s a q u e s t i o n of f a c t f o r the t r i a l c o u r t t o 
determine as t o whether a former spouse i s l i v i n g 
o p e n l y or c o h a b i t i n g w i t h a member of the o p p o s i t e 
sex i n o r d e r t o a u t h o r i z e a t e r m i n a t i o n of p e r i o d i c 

2The former husband a l s o moved the t r i a l c o u r t t o g r a n t 
him e x c l u s i v e p o s s e s s i o n of the m a r i t a l r e s i d e n c e . The t r i a l 
c o u r t d e n i e d the former husband's motion; t h a t d e n i a l i s not 
a t i s s u e i n t h i s a p p e a l . 
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alimony under § 30-2-55, Code of Alabama 1975. The 
burden o f p r o o f as t o t h a t m a t t e r i s upon the p a r t y 
s e e k i n g r e l i e f under t h a t code s e c t i o n . The t r i a l 
c o u r t ' s d e c i s i o n upon t h a t i s s u e w i l l not be r e v i s e d 
upon an ap p e a l u n l e s s , a f t e r c o n s i d e r i n g a l l of the 
ev i d e n c e and the r e a s o n a b l e i n f e r e n c e s t h e r e f r o m , 
the t r i a l c o u r t was p a l p a b l y wrong. R u t l a n d v.  
R u t l a n d , 494 So. 2d 662 ( A l a . C i v . App. 1986); 
Capper v. Capper, 451 So. 2d 359 ( A l a . C i v . App. 
1984); Penn v. Penn, 437 So. 2d 1053 ( A l a . C i v . App. 
1983); P e t e r s o n v. P e t e r s o n , 403 So. 2d 236 ( A l a . 
C i v . App.), c e r t . d e n i e d , 403 So. 2d 239 ( A l a . 
1981). 

"'Based upon the f o r e g o i n g a u t h o r i t i e s 
and common usage, i t i s apparent t h a t 
c o h a b i t a t i o n r e q u i r e s some permanency of 
r e l a t i o n s h i p c o u p l e d w i t h more than 
o c c a s i o n a l s e x u a l a c t i v i t y between the 
c o h a b i t a n t s . In p r e v i o u s cases b e f o r e t h i s 
c o u r t i n which alimony has been t e r m i n a t e d 
p u r s u a n t t o § 30-2-55, t h i s permanency o f 
r e l a t i o n s h i p has m a n i f e s t e d i t s e l f by the 
former spouse s h a r i n g a d w e l l i n g w i t h a 
member of the o p p o s i t e sex. B l a c k w e l l v.  
B l a c k w e l l , 383 So. 2d 196 ( A l a . C i v . App 
^ C\or\\ . x ^ ^ ^ , , x ^ ^ ^ , , O T O n ̂  o ̂  ^ -r c-r / - A i 1980); Ivey v. Ivey, 378 So. 2d 1151 ( A l a . 
C i v . App. 1979); P a r i s h v. P a r i s h , 374 So. 
2d 348 ( A l a . C i v . App. 1979); c e r t . d e n i e d , 
374 So. 2d 351 ( A l a . 1979); A t k i n s o n v. 
- A - i - n , - ; ^ ^ ^ ^ O T O ^ ^ r\ c / - A T - , 0 - ; ^ ^ - A , ^ , ^ 

374 So. 2d 
A t k i n s o n , 372 So. 2d 1106 ( A l a . C i v . App 
1979). Other f a c t o r s , p r e v i o u s l y 
c o n s i d e r e d by t h i s c o u r t , which i n d i c a t e a 
permanency of r e l a t i o n s h i p i n c l u d e c e a s i n g 
t o date o t h e r members o f the o p p o s i t e sex, 
A t k i n s o n v. A t k i n s o n , s u p r a ; payment of the 
former spouse's c r e d i t o r s by a member of 
the o p p o s i t e sex, P a r i s h v. P a r i s h , s u p r a ; 
and purchase of c l o t h e s f o r the former 
spouse by a member of the o p p o s i t e sex, 
P a r i s h v. P a r i s h , s u p r a . 
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K n i g h t v. K n i g h t , 500 So. 2d 1113, 1115 ( A l a . C i v . App. 

1 9 8 6 ) ( q u o t i n g H i c k s v. H i c k s , 405 So. 2d 31, 33 ( A l a . C i v . 

App. 1981)). 

Edward J a n n i s ("the paramour") t e s t i f i e d t h a t he was 

c u r r e n t l y i n v o l v e d i n a s e x u a l r e l a t i o n s h i p w i t h the former 

w i f e t h a t began about a year and a h a l f b e f o r e the t r i a l . 

A c c o r d i n g t o the paramour, the former w i f e would s t a y a t h i s 

house, on average, "a coup l e of l o n g weekends a month," b u t , 

he s t a t e d , t h e r e had been one time when he and the former w i f e 

had not seen each o t h e r f o r a month and another time when the y 

had not seen each o t h e r f o r two months. The paramour f u r t h e r 

t e s t i f i e d the he and the former w i f e had, a t t i m e s , v a c a t i o n e d 

t o g e t h e r f o r a week or l o n g e r , i n c l u d i n g a t r i p t o the F l o r i d a 

Keys t h a t was two or t h r e e weeks i n d u r a t i o n . A c c o r d i n g t o 

the paramour, h i s r e l a t i o n s h i p w i t h the former w i f e was not 

e x c l u s i v e ; he c o n t i n u e s t o date o t h e r women. The paramour 

a l s o t e s t i f i e d t h a t he and the former w i f e have no p l a n s t o 

get m a r r i e d . The paramour t e s t i f i e d t h a t he had not p a i d any 

of the former w i f e ' s b i l l s or expenses, t h a t the former w i f e 

d i d not r e c e i v e any m a i l a t h i s a d d r e s s , t h a t she d i d not have 

a key t o h i s house, and t h a t she d i d not l e a v e any c l o t h i n g o r 
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p e r s o n a l e f f e c t s a t h i s house. The paramour f u r t h e r t e s t i f i e d 

t h a t he and the former w i f e do not have any bank accounts 

t o g e t h e r o r own any p r o p e r t y t o g e t h e r . 

The former w i f e t e s t i f i e d t h a t her r e l a t i o n s h i p w i t h the 

paramour was s u b s t a n t i a l l y as t e s t i f i e d t o by him. A c c o r d i n g 

t o the former w i f e , she spent some weekends a t the paramour's 

house and the y went on a "couple o f t r i p s t o g e t h e r . " The 

former w i f e t e s t i f i e d t h a t the paramour had not p a i d any o f 

her b i l l s o r expenses, t h a t she d i d not r e c e i v e any m a i l a t 

the paramour's a d d r e s s , t h a t she d i d not l e a v e any p e r s o n a l 

e f f e c t s or c l o t h i n g a t the paramour's house, t h a t she d i d not 

have a key t o the paramour's house, t h a t she d i d not use the 

paramour's address f o r any purposes, and t h a t she and the 

paramour d i d not own any p r o p e r t y t o g e t h e r or have any j o i n t 

bank a c c o u n t s . The former w i f e t e s t i f i e d t h a t the o n l y g i f t 

the paramour had g i v e n her was a Ni n t e n d o W i i video-game 

system. The former w i f e s t a t e d t h a t the paramour o c c a s i o n a l l y 

p r o v i d e d her w i t h d i n n e r or b r e a k f a s t w h i l e she was a t h i s 

house. A l t h o u g h the former w i f e t e s t i f i e d t h a t she had 

g e n e r a l l y o n l y spent some weekends a t the paramour's house, 

the former husband e n t e r e d i n t o e v i d e n c e the former w i f e ' s 
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c r e d i t - c a r d s t a t e m e n t s , which showed some purchases i n D e s t i n , 

F l o r i d a , where the paramour r e s i d e s , on weekdays. In 

response, the former w i f e s t a t e d t h a t she d i d not keep t r a c k 

of the e x a c t days t h a t she was a t the paramour's house. 

The former husband t e s t i f i e d t h a t the former w i f e was 

o f t e n not a t the former m a r i t a l r e s i d e n c e over the 20-month 

p e r i o d b e f o r e the t r i a l . The former husband t e s t i f i e d t h a t he 

had d r i v e n by the former m a r i t a l r e s i d e n c e 4 or 5 days each 

week s i n c e the d i v o r c e and t h a t the former w i f e was absent 86% 

of the times i n 2008 t h a t he had d r i v e n by and 85% of the 

times t h a t he had d r i v e n by i n 2009. The former husband 

s t a t e d t h a t C o l i n B i s h o p , the p a r t i e s ' daughter, was a l s o not 

a t the former m a r i t a l home 50 t o 70 % of the times t h a t he 

went by the former m a r i t a l r e s i d e n c e . The former husband 

t e s t i f i e d t h a t he had c o n c l u d e d t h a t the former w i f e was out 

of town when she was not a t home because h i s c h i l d r e n " t e l l 

[him] a l o t of t h i n g s . " The former husband f u r t h e r t e s t i f i e d 

t h a t he had d r i v e n by the paramour's house f o u r times s i n c e 

the d i v o r c e and had photographed the former w i f e ' s a u tomobile 

i n the driveway on each o f those o c c a s i o n s . A c c o r d i n g t o the 

former husband, he had the former w i f e s e r v e d w i t h the motion 
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t o t e r m i n a t e a limony a t the paramour's house. 

J a r e d H i c k s , who has been i n v o l v e d i n a ro m a n t i c 

r e l a t i o n s h i p w i t h C o l i n s i n c e September 2008, t e s t i f i e d t h a t 

he was a t the former m a r i t a l r e s i d e n c e f o r some p a r t of the 

day f i v e days a week and t h a t he spent the n i g h t t h e r e two or 

t h r e e times a week. H i c k s t e s t i f i e d t h a t the former w i f e was 

o f t e n not t h e r e ; he s t a t e d t h a t the former w i f e would a r r i v e 

a t the former m a r i t a l r e s i d e n c e on Wednesday and then l e a v e 

a g a i n "sometimes on Thursday o r F r i d a y . " H i c k s t e s t i f i e d t h a t 

the former w i f e had t o l d him t h a t when she was not a t the 

former m a r i t a l r e s i d e n c e she was i n D e s t i n , F l o r i d a , a t the 

house b e l o n g i n g t o the paramour. A c c o r d i n g t o H i c k s , the 

mother would pack a bag c o n t a i n i n g c l o t h i n g when she would 

l e a v e , b u t , he s t a t e d , she never t o l d him t h a t she was l i v i n g 

i n D e s t i n . H i c k s s t a t e d t h a t d u r i n g a time when the former 

w i f e d i d not have an a u t o m o b i l e , the paramour would d r i v e h e r 

t o the former m a r i t a l r e s i d e n c e . H i c k s s t a t e d t h a t he t w i c e 

v i s i t e d the paramour's house: one time when he spent the 

n i g h t , a l o n g w i t h C o l i n and the former w i f e , and one time when 

he went t o p i c k up the former w i f e a f t e r she and the paramour 

had a disagreement. H i c k s a l s o t e s t i f i e d t h a t the former w i f e 
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was absent from the former m a r i t a l r e s i d e n c e f o r a p e r i o d t h a t 

he e s t i m a t e d was about a month; H i c k s s t a t e d t h a t she was on 

v a c a t i o n w i t h the paramour d u r i n g t h a t t i m e . H i c k s f u r t h e r 

t e s t i f i e d t h a t the paramour had g i v e n the former w i f e a 

Nintendo W i i video-game system as a C h r i s t m a s p r e s e n t and 

t h a t , i n r e t u r n , the former w i f e had g i v e n the paramour a 

d i v i n g s u i t . 

C o l i n t e s t i f i e d t h a t the former w i f e would s t a y a t the 

paramour's house e v e r y o t h e r weekend or a few weekends a 

month; C o l i n s t a t e d t h a t the former w i f e was home most 

weekdays. C o l i n f u r t h e r t e s t i f i e d t h a t the former w i f e had 

once gone on a v a c a t i o n w i t h the paramour f o r two weeks. 

A c c o r d i n g t o C o l i n , the paramour had s t a y e d the n i g h t a t the 

former m a r i t a l r e s i d e n c e f o u r t i m e s . C o l i n e s t i m a t e d t h a t the 

former w i f e had been absent from the former m a r i t a l r e s i d e n c e 

about 60 or 70 % o f the tim e ; C o l i n e x p l a i n e d t h a t the former 

w i f e o f t e n had t o t r a v e l out of town f o r work. A c c o r d i n g t o 

C o l i n , the former w i f e has her bank accounts w i t h a bank near 

the former m a r i t a l r e s i d e n c e , r e c e i v e s her m a i l a t the former 

m a r i t a l r e s i d e n c e , and goes t o a d o c t o r near the former 

m a r i t a l r e s i d e n c e . C o l i n t e s t i f i e d t h a t the o n l y t h i n g she 
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knew t h a t the paramour had bought the former w i f e was a 

Nintendo W i i and an o c c a s i o n a l d i n n e r . C o l i n a l s o t e s t i f i e d 

t h a t H i c k s would spend the n i g h t a t the former m a r i t a l 

r e s i d e n c e , but t y p i c a l l y o n l y when the former w i f e was not a t 

home. A c c o r d i n g t o C o l i n , the former husband had o n l y v i s i t e d 

the former m a r i t a l r e s i d e n c e o c c a s i o n a l l y s i n c e the p a r t i e s ' 

d i v o r c e . 

In K n i g h t , t h i s c o u r t r e v e r s e d a t r i a l c o u r t ' s 

d e t e r m i n a t i o n t h a t the former w i f e i n t h a t case had c o h a b i t e d 

w i t h a man. T h i s c o u r t s t a t e d : 

"Both Mrs. K n i g h t and Mr. Col e m a i n t a i n s e p a r a t e 
r e s i d e n c e s . There i s no evi d e n c e t h a t e i t h e r of 
them kept any c l o t h i n g o r o t h e r p e r s o n a l e f f e c t s i n 
the o t h e r ' s home, or t h a t e i t h e r had a key t o the 
o t h e r ' s house. N e i t h e r c o n t r i b u t e d a n y t h i n g toward 
the o t h e r ' s d e b t s , expenses or s u p p o r t . There was 
no e v i d e n c e t h a t they ever used the address of the 
o t h e r f o r m a i l , o r any o t h e r purpose. They have 
never h e l d themselves out as husband and w i f e . The 
evi d e n c e i s s i l e n t as t o e i t h e r p a r t y d o i n g any 
ch o r e s , making any r e p a i r s , or p e r f o r m i n g any 
maintenance upon the o t h e r ' s house o r p r o p e r t y . 
While Mrs. K n i g h t and Mr. Col e are r e g u l a r s o c i a l 
companions and s e x u a l l o v e r s who i n t e n d t o marry, 
those f a c t s do not r e q u i r e a f i n d i n g t h a t she i s 
l i v i n g or c o h a b i t i n g w i t h him. R u t l a n d [v. Rutl a n d ] 
[494 So. 2d 662 ( A l a . C i v . App. 1984 ) ] ; P e t e r s o n [ ^ 
Peterson] [403 So. 2d 236 ( A l a . C i v . App. 1981 ) ] . 
As i n H i c k s [v. H i c k s ] [405 So. 2d 31 ( A l a . C i v . 
App. 1 9 8 1 ) ] , the f a c t o r s i n d i c a t i n g c o h a b i t a t i o n are 
not p r e s e n t i n t h i s c a s e ." 
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K n i g h t , 500 So. 2d a t 1116. 

In Swindle v. S w i n d l e , [Ms. 2090139, Aug. 13, 2010] 

So. 3d , ( A l a . C i v . App. 2010), t h i s c o u r t a f f i r m e d a 

t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t the former w i f e i n t h a t case 

was c o h a b i t i n g w i t h a man because we c o n c l u d e d t h a t t h e r e was 

e v i d e n c e showing t h a t the t r i a l c o u r t had c r e d i b l e e v i d e n c e 

" i n d i c a t i n g t h a t the former w i f e [ i n t h a t case] was engaged i n 

a s e x u a l r e l a t i o n s h i p w i t h the paramour and t h a t t h e i r 

r e l a t i o n s h i p was of a permanent n a t u r e . " As i n d i c i a o f 

permanency i n t h a t case, we n oted t h a t the t r i a l c o u r t had 

e v i d e n c e from which i t c o u l d i n f e r t h a t the r e l a t i o n s h i p was 

e x c l u s i v e and t h a t the man had g i v e n the former w i f e a key t o 

h i s house. 

In t h i s case, the t r i a l c o u r t had e v i d e n c e b e f o r e i t from 

which i t c o u l d f i n d t h a t the former w i f e and the paramour 

spent a s i g n i f i c a n t amount of time t o g e t h e r a t the paramour's 

house and t h a t they had v a c a t i o n e d t o g e t h e r . However, u n l i k e 

i n S w i n d l e , i m p o r t a n t e v i d e n c e of permanency i n the 

r e l a t i o n s h i p i s m i s s i n g i n t h i s case. The paramour t e s t i f i e d 

t h a t the r e l a t i o n s h i p was not e x c l u s i v e ; he t e s t i f i e d t h a t he 

c o n t i n u e d t o see o t h e r women. The former w i f e and the 
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paramour b o t h t e s t i f i e d t h a t n e i t h e r of them had a key t o the 

o t h e r ' s house. There was no c o n t r a d i c t o r y e v i d e n c e i n the 

r e c o r d on those two p o i n t s . A d d i t i o n a l l y , t h e r e was no 

e v i d e n c e i n d i c a t i n g t h a t the former w i f e or the paramour kept 

any c l o t h i n g or p e r s o n a l e f f e c t s a t the o t h e r ' s house, t h a t 

e i t h e r m a t e r i a l l y c o n t r i b u t e d t o the o t h e r ' s d e b t s , expenses, 

or s u p p o r t , or t h a t e i t h e r r e c e i v e d m a i l a t the o t h e r ' s house. 

In summary, none of the f a c t o r s t h a t would show permanency i n 

the r e l a t i o n s h i p are p r e s e n t i n t h i s case. As such, t h i s case 

i s c l o s e r t o K n i g h t than t o S w i n d l e . Consequently, the l a c k 

o f e v i d e n c e showing the e x i s t e n c e o f permanency i n the 

r e l a t i o n s h i p f o r e c l o s e s the p o s s i b i l i t y t h a t the t r i a l c o u r t 

c o u l d have p r o p e r l y d e termined t h a t the former w i f e and the 

paramour were c o h a b i t i n g . See K n i g h t , 500 So. 2d a t 1116. 

T h e r e f o r e , we r e v e r s e the t r i a l c o u r t ' s judgment t e r m i n a t i n g 

the former husband's p e r i o d i c - a l i m o n y o b l i g a t i o n . 

REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n , J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

Bryan, J . , d i s s e n t s , w i t h w r i t i n g . 
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BRYAN, Judge, d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t from the o p i n i o n of the m a j o r i t y . 

In P a r i s h v. P a r i s h , 374 So. 2d 348, 349-50 ( A l a . C i v . 

App. 1979), the f i r s t case i n t e r p r e t i n g § 30-2-55, A l a . Code 

1975, a f t e r i t was e n a c t e d i n 1978, t h i s c o u r t s t a t e d : 

"In g i v i n g t h i s s t a t u t e a r a t i o n a l , s e n s i b l e 
c o n s t r u c t i o n , D i x i e Coaches v. Ramsden, 238 A l a . 
285, 190 So. 92 (1939), we f i n d the l e g i s l a t u r e 
i n t e n d e d t o s t r i k e a b a l a n c e between the o c c a s i o n a l 
b r i e f s o j o u r n and the common-law m a r r i a g e . Thus, 
w h i l e not e v e r y o c c u r r e n c e of p o s t m a r i t a l u n c h a s t i t y 
by a former spouse w i l l bar the r i g h t t o alimony, 
O ' D e l l v. O ' D e l l , 57 A l a . App. 185, 326 So. 2d 747 
(1976); R u b i s o f f v. R u b i s o f f , 242 M i s s . 225, 133 So. 
2d 534 (1961), a p e t i t i o n e r need not prove the 
former spouse i s h a b i t u a l l y l i v i n g w i t h another and 
t h a t the couple c o n s i d e r themselves m a r r i e d . See, 
e.g., N.Y. Dom. R e l . Law § 248 (McKinney 1977); 
N o r t h r u p v. N o r t h r u p , 43 N.Y.2d 566, 402 N.Y.S.2d 
997, 373 N.E.2d 1221 (1978). The q u e s t i o n of whether 
the p e t i t i o n e r under t h i s s t a t u t e has met the burden 
of p r o o f i s u l t i m a t e l y a q u e s t i o n o f f a c t . " 

More than 30 years have passed s i n c e P a r i s h was d e c i d e d , 

and, as h i s t o r y r e v e a l s , § 30-2-55 has proven t o be 

f r u s t r a t i n g l y d i f f i c u l t t o e n f o r c e and i n t e r p r e t u n i f o r m l y 

a c r o s s the s t a t e . T h i s i s so m a i n l y because the d e t e r m i n a t i o n 

of whether a former spouse i s c o h a b i t a t i n g w i t h i n the meaning 

of § 30-3-55 i s , as we s t a t e d i n P a r i s h , s u p r a , a q u e s t i o n of 

f a c t . 
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A p p e l l a t e - c o u r t judges r e l y h e a v i l y on a t r i a l c o u r t ' s 

f i n d i n g s o f f a c t because, as has been s t a t e d numerous times 

b e f o r e , t h i s c o u r t has o n l y a c o l d t r a n s c r i p t t o r e l y on, 

w h i l e the t r i a l - c o u r t judge "'had the o p p o r t u n i t y t o observe 

the w i t n e s s e s as they t e s t i f i e d , t o judge t h e i r c r e d i b i l i t y 

and demeanor, and t o observe what t h i s c o u r t cannot p e r c e i v e 

from a w r i t t e n r e c o r d . ' " Ex p a r t e Fann, 810 So. 2d 631, 638 

( A l a . 2001) ( q u o t i n g Dobbins v. Dobbins, 602 So. 2d 900, 901 

( A l a . C i v . App. 1992)). A l t h o u g h a t r i a l c o u r t ' s d i s c r e t i o n i n 

these m a t t e r s i s not u n f e t t e r e d , t h i s c o u r t s h o u l d r e v e r s e a 

judgment of the t r i a l c o u r t i n cases such as t h i s o n l y when 

the t r i a l c o u r t i s p l a i n l y and p a l p a b l y wrong. Massey v.  

Massey, 678 So. 2d 1146, 1147 ( A l a . C i v . App. 1996) ("We w i l l 

u p h o l d the d e t e r m i n a t i o n [of the e x i s t e n c e or the n o n e x i s t e n c e 

of c o h a b i t a t i o n ] u n l e s s , based upon a l l of the e v i d e n c e and 

r e a s o n a b l e i n f e r e n c e s , the d e t e r m i n a t i o n i s p l a i n l y and 

p a l p a b l y wrong."). I s i m p l y cannot conclude t h a t the t r i a l 

c o u r t i n t h i s case exceeded i t s d i s c r e t i o n by d e t e r m i n i n g t h a t 

the former w i f e was c o h a b i t a t i n g w i t h a member of the o p p o s i t e 

sex. 

I am f i r m l y c o n v i n c e d t h a t t h i s c o u r t has v e e r e d too f a r 
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o f f course i n i n t e r p r e t i n g § 30-2-55. The r e c o r d i n t h i s case 

s u p p o r t s a f i n d i n g of c o h a b i t a t i o n p u r s u a n t t o § 30-2-55, as 

i t was i n i t i a l l y i n t e r p r e t e d by t h i s c o u r t ; t h e r e f o r e , I must 

r e s p e c t f u l l y d i s s e n t from the c o n c l u s i o n reached by the 

m a j o r i t y . 
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