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THOMAS, Judge. 

B i l l S a l t e r A d v e r t i s i n g , I n c . ("BSA"), e r e c t s and 

m a i n t a i n s a d v e r t i s i n g s i g n s i n s e v e r a l l o c a t i o n s i n Alabama, 

i n c l u d i n g the C i t y of Atmore ("the c i t y " ) . In 2004, when 

H u r r i c a n e Ivan s t r u c k the c i t y , s e v e r a l o f BSA's s i g n s were 
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damaged. In the months f o l l o w i n g the h u r r i c a n e , W i l l i a m O. 

S a l t e r , the p r i n c i p a l owner of BSA, and o t h e r r e p r e s e n t a t i v e s 

of BSA c o n t a c t e d c i t y o f f i c i a l s , i n c l u d i n g A l l e n N i x , the 

c i t y ' s b u i l d i n g o f f i c i a l , and Howard S h e l l , the c i t y ' s mayor, 

r e g a r d i n g r e b u i l d i n g the damaged s i g n s . A c c o r d i n g t o S a l t e r , 

the c i t y , t h rough N i x and Mayor S h e l l , r e f u s e d t o a l l o w BSA t o 

r e b u i l d the s i g n s . N i x and Mayor S h e l l r e l i e d on the c i t y ' s 

s i g n o r d i n a n c e , which t h e y i n t e r p r e t e d as p r e v e n t i n g o f f -

premise s i g n s t h a t were more than 50% d e s t r o y e d from b e i n g 

r e b u i l t . 

BSA and S a l t e r (sometimes r e f e r r e d t o c o l l e c t i v e l y as 

"the BSA p l a i n t i f f s " ) sued the c i t y and N i x (sometimes 

r e f e r r e d t o c o l l e c t i v e l y as "the c i t y defendants") on January 

19, 2005. In the i n i t i a l c o m p l a i n t , the BSA p l a i n t i f f s sought 

a judgment d e c l a r i n g t h a t the c i t y ' s s i g n o r d i n a n c e d i d not 

p r e c l u d e BSA from r e b u i l d i n g i t s s i g n s , an i n j u n c t i o n 

r e s t r a i n i n g the c i t y from p r e v e n t i n g BSA from r e b u i l d i n g i t s 

s i g n s , and damages. The c o m p l a i n t a l s o sought a temporary 

r e s t r a i n i n g o r d e r , which the t r i a l c o u r t d e n i e d on March 14, 

2005. The BSA p l a i n t i f f s l a t e r amended the c o m p l a i n t t o 
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a s s e r t t h a t the c i t y defendants had i n t e n t i o n a l l y i n t e r f e r e d 

w i t h the BSA p l a i n t i f f s ' b u s i n e s s r e l a t i o n s h i p s . 

The c i t y defendants moved t o d i s m i s s the a c t i o n i n August 

2005 on the ground t h a t BSA had f a i l e d t o exhaust i t s 

a d m i n i s t r a t i v e remedies because i t had not appealed the d e n i a l 

of the p e r m i t s t o r e b u i l d the s i g n s t o the c i t y ' s Board of 

Adjustment ("the b o a r d " ) . BSA d i d then p e r f e c t i t s a p p e a l t o 

the b oard, which, on October 13, 2005, d e t e r m i n e d t h a t , 

p u r s u a n t t o i t s i n t e r p r e t a t i o n of the s i g n o r d i n a n c e , BSA 

c o u l d r e b u i l d i t s o f f - p r e m i s e s i g n s p r o v i d e d t h a t they were 

b u i l t i n c o n f o r m i t y w i t h the s i z e l i m i t a t i o n s c o n t a i n e d i n the 

o r d i n a n c e . 

On November 17, 2006, the c i t y defendants moved f o r a 

summary judgment. In the motion, the c i t y defendants argued 

t h a t c o l l a t e r a l e s t o p p e l a p p l i e d t o r e s o l v e the BSA 

p l a i n t i f f s ' c l a i m s because the bo a r d had a l l o w e d the s i g n s t o 

be r e b u i l t , and, r e g a r d i n g the i n t e n t i o n a l - i n t e r f e r e n c e - w i t h -

b u s i n e s s - r e l a t i o n s c l a i m , the c i t y argued t h a t i t was immune 

from t h a t c l a i m , see S c o t t v. C i t y of Mountain Brook, 602 So. 

2d 893, 895 ( A l a . 1992) ( h o l d i n g t h a t a m u n i c i p a l i t y was 

immune from an i n t e n t i o n a l - i n t e r f e r e n c e - w i t h - b u s i n e s s -
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r e l a t i o n s c l a i m ) , and t h a t the BSA p l a i n t i f f s c o u l d not prove 

any a c t i o n s on the p a r t of the c i t y defendants t h a t would 

amount t o a w r o n g f u l , m a l i c i o u s , u n l a w f u l , and u n j u s t i f i e d 

i n t e r f e r e n c e w i t h any of the BSA p l a i n t i f f s ' b u s i n e s s 

r e l a t i o n s h i p s . The BSA p l a i n t i f f s opposed the motion f o r a 

summary judgment; i n s u p p o r t of t h e i r o p p o s i t i o n , t h e y 

p r e s e n t e d , among o t h e r t h i n g s , a f f i d a v i t s from K e i t h 

C a s t l e b e r r y and Adolph S u t t o n , two p r o p e r t y owners who l e a s e d 

t o BSA c e r t a i n p r o p e r t y upon which i t b u i l t some of i t s s i g n s . 

In h i s a f f i d a v i t , C a s t l e b e r r y t e s t i f i e d t h a t N i x had come t o 

see C a s t l e b e r r y and t h a t N i x had " t o l d me he was coming t o me 

as a person a s k i n g me not t o r e b u i l d my s i g n . " S u t t o n 

t e s t i f i e d t h a t he had p e r s o n a l l y met w i t h Mayor S h e l l , and 

t h a t Mayor S h e l l had who had t o l d S u t t o n t h a t he "was not 

g o i n g t o a l l o w the [BSA] s i g n s t o be r e s t o r e d . " 

The BSA p l a i n t i f f s had f i l e d a f e d e r a l a c t i o n p e r t a i n i n g 

t o the s i g n o r d i n a n c e . Based on the agreement of the p a r t i e s , 

on March 22, 2007, the t r i a l c o u r t s t a y e d t h i s a c t i o n pending 

r e s o l u t i o n of the f e d e r a l a c t i o n . Once the t r i a l c o u r t was 

n o t i f i e d of the r e s o l u t i o n of the f e d e r a l a c t i o n , the t r i a l 

c o u r t e n t e r e d an o r d e r on F e b r u a r y 19, 2009, s e t t i n g a s t a t u s 
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co n f e r e n c e f o r March 24, 2009. The t e x t of the o r d e r s e t t i n g 

the s t a t u s c o n f e r e n c e reads as f o l l o w s : 

"The a b o v e - s t y l e d m a t t e r i s hereby r e i n s t a t e d as 
an a c t i v e case on t h i s C o u r t ' s d o c k e t , and t h i s 
C o urt hereby s e t s a s t a t u s c o n f e r e n c e i n t h i s cause 
t o be h e l d on the 24th day of March, 2009, a t 11:00 
a.m., a t which time a t t o r n e y s f o r a l l p a r t i e s must 
a t t e n d and be ready t o e x p l a i n t h e i r u n d e r s t a n d i n g 
of s t a t u s of the case, and, i f i t i s t o be t r i e d , a 
proposed time s c h e d u l e f o r such." 

B e f o r e the s t a t u s c o n f e r e n c e , the BSA p l a i n t i f f s f i l e d a 

s u p p l e m e n t a l b r i e f i n s u p p o r t of t h e i r o p p o s i t i o n t o the c i t y 

d e f e n d a n t s ' motion f o r a summary judgment. A p p r o x i m a t e l y one 

month l a t e r , on March 20, 2009, the c i t y d efendants f i l e d a 

s u p p l e m e n t a l b r i e f i n s u p p o r t of t h e i r motion f o r a summary 

judgment. In t h e i r s u p p l e m e n t a l b r i e f , the c i t y d efendants 

argued t h a t the BSA p l a i n t i f f s had no cause of a c t i o n f o r 

damages a g a i n s t the c i t y d e f e n d a n t s ; the c i t y defendants 

s p e c i f i c a l l y d i s t i n g u i s h e d Town of G u l f Shores v. Lamar  

A d v e r t i s i n g of M o b i l e , I n c . , 518 So. 2d 1259, 1261 ( A l a . 

1987), i n which the supreme c o u r t d e t e r m i n e d t h a t the town's 

attempt t o e n f o r c e i t s z o n i n g r e g u l a t i o n s o u t s i d e i t s 

t e r r i t o r i a l l i m i t s c o u l d expose i t t o l i a b i l i t y f o r damages. 

The c i t y defendants f u r t h e r argued i n t h e i r s u p p l e m e n t a l b r i e f 

t h a t the c i t y c o u l d not be l i a b l e f o r an i n t e n t i o n a l t o r t l i k e 
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i n t e n t i o n a l i n t e r f e r e n c e w i t h a b u s i n e s s r e l a t i o n s h i p and t h a t 

N i x c o u l d not be l i a b l e f o r i n t e n t i o n a l i n t e r f e r e n c e w i t h a 

b u s i n e s s r e l a t i o n s h i p because C a s t l e b e r r y had c o n t i n u e d t o do 

b u s i n e s s w i t h the BSA p l a i n t i f f s . F i n a l l y , the c i t y 

d e fendants argued t h a t the d o c t r i n e of s u b s t a n t i v e immunity, 

as o u t l i n e d i n R i c h v. C i t y of M o b i l e , 410 So. 2d 385 ( A l a . 

1982), and H i l l i a r d v. C i t y of H u n s t v i l l e , 585 So. 2d 889 

( A l a . 1991), b a r r e d the BSA p l a i n t i f f s ' damages c l a i m . 

In October 2009, the t r i a l c o u r t e n t e r e d an o r d e r n o t i n g 

t h a t i t had h e a r d arguments on the summary-judgment motion, 

presumably a t the s t a t u s c o n f e r e n c e i n March 2009, but 

i n d i c a t i n g t h a t , because s i g n i f i c a n t time had p a s sed and 

because a new a t t o r n e y had made an appearance i n the case, i t 

d e s i r e d t o hear f u r t h e r argument on the summary-judgment 

motion. A f t e r two c o n t i n u a n c e s , the t r i a l c o u r t f i n a l l y h e l d 

the h e a r i n g on the summary-judgment motion on January 19, 

2010. The t r i a l c o u r t p e r m i t t e d the p a r t i e s t o f i l e 

s u p p l e m e n t a l b r i e f s ; the p a r t i e s d i d so. The BSA p l a i n t i f f s 

s p e c i f i c a l l y argued i n t h e i r p o s t - h e a r i n g b r i e f t h a t the 

arguments p r e s e n t e d by the c i t y defendants i n t h e i r March 2009 

su p p l e m e n t a l b r i e f were u n t i m e l y a s s e r t e d under Rule 5 6 ( c ) ( 2 ) , 
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A l a . R. C i v . P., and, t h e r e f o r e , c o u l d not be c o n s i d e r e d by 

the t r i a l c o u r t . 

The t r i a l c o u r t e n t e r e d a summary judgment i n f a v o r of 

the c i t y d efendants on F e b r u a r y 10, 2010. The BSA p l a i n t i f f s 

t i m e l y a p p e a l e d t o the Alabama Supreme C o u r t , which 

t r a n s f e r r e d the a p p e a l t o t h i s c o u r t , p u r s u a n t t o A l a . Code 

1975, § 12-2-7(6). We a f f i r m the summary judgment i n f a v o r of 

the c i t y d e f e n d a n t s . 

We r e v i e w a summary judgment de novo; we a p p l y the same 

s t a n d a r d as was a p p l i e d i n the t r i a l c o u r t . A motion f o r a 

summary judgment i s t o be g r a n t e d when no genuine i s s u e of 

m a t e r i a l f a c t e x i s t s and the moving p a r t y i s e n t i t l e d t o a 

judgment as a m a t t e r of law. Rule 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. 

A p a r t y moving f o r a summary judgment must make a prima f a c i e 

showing " t h a t t h e r e i s no genuine i s s u e as t o any m a t e r i a l 

f a c t and t h a t [ i t ] i s e n t i t l e d t o a judgment as a matter of 

law." Rule 5 6 ( c ) ( 3 ) ; see Lee v. C i t y of Gadsden, 592 So. 2d 

1036, 1038 ( A l a . 1992). I f the movant meets t h i s burden, "the 

burden then s h i f t s t o the nonmovant t o r e b u t the movant's 

prima f a c i e showing by ' s u b s t a n t i a l e v i d e n c e . ' " Lee, 592 So. 

2d a t 1038 ( f o o t n o t e o m i t t e d ) . " [ S ] u b s t a n t i a l e v i d e n c e i s 
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ev i d e n c e of such weight and q u a l i t y t h a t f a i r - m i n d e d persons 

i n the e x e r c i s e of i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 

e x i s t e n c e of the f a c t sought t o be p r o v e d . " West v. Founders  

L i f e Assurance Co. of F l o r i d a , 547 So. 2d 870, 871 ( A l a . 

1989); see A l a . Code 1975, § 12-21-12(d). Furthermore, when 

r e v i e w i n g a summary judgment, the a p p e l l a t e c o u r t must view 

a l l the e v i d e n c e i n a l i g h t most f a v o r a b l e t o the nonmovant 

and must e n t e r t a i n a l l r e a s o n a b l e i n f e r e n c e s from the e v i d e n c e 

t h a t a j u r y would be e n t i t l e d t o draw. See N a t i o n w i d e Prop.  

& Cas. Co. v. DPF A r c h i t e c t s , P.C., 792 So. 2d 369, 372 ( A l a . 

2000); and Fuqua v. I n g e r s o l l - R a n d Co., 591 So. 2d 486, 487 

( A l a . 1991). 

We w i l l f i r s t address the BSA p l a i n t i f f s ' c o n t e n t i o n t h a t 

the arguments a s s e r t e d by the c i t y defendants i n t h e i r March 

2009 s u p p l e m e n t a l b r i e f i n s u p p o r t of the e a r l i e r f i l e d 

summary-judgment motion were u n t i m e l y a s s e r t e d under Rule 

5 6 ( c ) ( 2 ) . The BSA p l a i n t i f f s argue t h a t , under Rule 5 6 ( c ) ( 2 ) 

and the cases c o n s t r u i n g i t , a summary-judgment movant cannot 

a s s e r t a new argument i n s u p p o r t of i t s summary-judgment 

motion l e s s than 10 days b e f o r e the h e a r i n g on t h a t motion. 

Because the BSA p l a i n t i f f s contend t h a t the March 24, 2009, 
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s t a t u s c o n f e r e n c e was a l s o a summary-judgment h e a r i n g , the BSA 

p l a i n t i f f s argue t h a t the c i t y d e f e n d a n t s ' a s s e r t i o n of new 

arguments i n the March 2009 su p p l e m e n t a l b r i e f i n s u p p o r t of 

t h e i r summary-judgment motion runs a f o u l of the 10-day n o t i c e 

r e q u i r e m e n t . The c i t y d e f e n d a n t s , however, argue t h a t the 

t r i a l c o u r t h e l d o n l y a s t a t u s c o n f e r e n c e on March 24, 2009, 

and t h a t the t r i a l c o u r t d i d not s e t a h e a r i n g on the summary-

judgment motion u n t i l October 2009. Thus, the c i t y d efendants 

argue t h a t the t r i a l c o u r t d i d not v i o l a t e Rule 5 6 ( c ) ( 2 ) by 

e n t e r t a i n i n g the arguments p r e s e n t e d i n the March 2009 

su p p l e m e n t a l b r i e f i n s u p p o r t of the summary-judgment motion. 

Rule 5 6 ( c ) ( 2 ) p r o v i d e s t h a t " [ t ] h e motion f o r summary 

judgment, w i t h a l l s u p p o r t i n g m a t e r i a l s , i n c l u d i n g any b r i e f s , 

s h a l l be s e r v e d a t l e a s t t e n (10) days b e f o r e the time f i x e d 

f o r the h e a r i n g , except t h a t a c o u r t may conduct a h e a r i n g on 

l e s s than t e n (10) days' n o t i c e w i t h the consent of the 

p a r t i e s concerned." That r u l e f u r t h e r p r o v i d e s t h a t , 

" [ s ] u b j e c t t o subparagraph (f) of t h i s r u l e , any statement or 

a f f i d a v i t i n o p p o s i t i o n s h a l l be s e r v e d a t l e a s t two (2) days 

p r i o r t o the h e a r i n g . " Rule 5 6 ( c ) ( 2 ) . In Van K n i g h t v.  

Smoker, 778 So. 2d 801, 805 ( A l a . 2000), our supreme c o u r t 
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e x p l a i n e d t h a t "[o]ne purpose of the p r o c e d u r a l r i g h t s t o 

n o t i c e and h e a r i n g under Rule 56(c) i s t o a l l o w the nonmoving 

p a r t y the o p p o r t u n i t y t o d i s c o v e r and t o p r e s e n t e v i d e n c e 

opposing the motion f o r summary judgment." Both our supreme 

c o u r t and t h i s c o u r t have r o u t i n e l y r e v e r s e d summary judgments 

e n t e r e d i n c i r c u m s t a n c e s r e v e a l i n g a l a c k of the r e q u i s i t e 10-

day n o t i c e t o the r e s p o n d i n g p a r t y . See, e.g., Moore v. GAB  

Robins N. Am., I n c . , 840 So. 2d 882, 884 ( A l a . 2002); Bank of  

Brewton, I n c . v. I n t e r n a t i o n a l F i d . I n s . Co., 827 So. 2d 747, 

755 ( A l a . 2002); Shaw v. S t a t e ex r e l . Hayes, 953 So. 2d 1247, 

1250-51 ( A l a . C i v . App. 2006); and Dean v. D i r e c t o r , Dep't of  

Indus. R e l a t i o n s , 812 So. 2d 1263, 1265 ( A l a . C i v . App. 2001). 

However, noncompliance w i t h the n o t i c e r e q u i r e m e n t i s not 

a l one s u f f i c i e n t f o r a r e v e r s a l ; the p a r t y s e e k i n g a r e v e r s a l 

of the summary judgment must show t h a t i t was p r e j u d i c e d by 

the t r i a l c o u r t ' s a c t i o n . Peebles v. M o o r e s v i l l e Town C o u n c i l , 

985 So. 2d 388, 392 ( A l a . 2007). To demonstrate t h a t 

p r e j u d i c e , "the p a r t y need o n l y come f o r t h w i t h any showing 

t h a t the d e n i a l of the f u l l 10-day n o t i c e p e r i o d worked t o h i s 

p r e j u d i c e . " H i l l i a r d v. S o u t h T r u s t Bank of Alabama, N.A., 581 

So. 2d 826, 828 ( A l a . 1991). 
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A l t h o u g h Rule 5 6 ( c ) ( 2 ) c l e a r l y r e q u i r e s t h a t s u p p o r t i n g 

m a t e r i a l s be s e r v e d on a p a r t y " a t l e a s t t e n (10) days b e f o r e 

the time f i x e d f o r the h e a r i n g " on the summary-judgment 

motion, we agree w i t h the c i t y defendants t h a t t h e i r March 

2009 s u p p l e m e n t a l b r i e f i n s u p p o r t of the l o n g - p e n d i n g 

summary-judgment motion was not f i l e d too l a t e t o be 

c o n s i d e r e d i n t h i s p a r t i c u l a r case. The o r d e r s e t t i n g the 

s t a t u s c o n f e r e n c e f o r March 24, 2009, d i d not i n d i c a t e t h a t 

the motion f o r a summary judgment would be e n t e r t a i n e d by the 

t r i a l c o u r t a t t h a t t i m e . A l t h o u g h i t appears t h a t the 

summary-judgment motion was argued a t t h a t h e a r i n g , the t r i a l 

c o u r t d i d not r u l e on the motion a f t e r c o n s i d e r i n g the 

arguments made at t h a t h e a r i n g . I n s t e a d , on October 5, 2009, 

the t r i a l c o u r t s e t another h e a r i n g a t which t o e n t e r t a i n 

arguments on the summary-judgment motion; the t r i a l c o u r t s e t 

the h e a r i n g f o r November 17, 2009, more than 10 days a f t e r the 

c i t y defendants f i l e d t h e i r March 2009 su p p l e m e n t a l b r i e f and 

more than 10 days a f t e r the date of the o r d e r s e t t i n g the 

h e a r i n g . A f t e r two c o n t i n u a n c e s , the summary-judgment h e a r i n g 

f i n a l l y took p l a c e i n January 2010. The BSA p l a i n t i f f s had 

s u f f i c i e n t time i n which t o marshal any r e b u t t a l t o the 
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arguments p r e s e n t e d i n the c i t y d e f e n d a n t s ' s u p p l e m e n t a l 

b r i e f . Cf. G i l e s v. Brookwood H e a l t h S e r v s . , I n c . , 5 So. 3d 

533, 556 ( A l a . 2008) ( a f f i r m i n g a summary judgment i n f a v o r of 

a defendant t h a t had not f i l e d a motion f o r a summary judgment 

because t h a t d efendant's l i a b i l i t y would have been p r e m i s e d 

s o l e l y on respondeat s u p e r i o r and the p l a i n t i f f had responded 

t o the summary-judgment motion f i l e d by the employees of the 

defendant and s t a t i n g t h a t the p l a i n t i f f "had s u f f i c i e n t 

n o t i c e and o p p o r t u n i t y t o f u l l y p r e s e n t a l l l e g a l arguments 

and a l l r e l e v a n t e v i d e n c e i n o p p o s i t i o n t o the summary 

judgment the t r i a l c o u r t u l t i m a t e l y e n t e r e d " ) . 

Even i f we agreed t h a t the c i t y d e f e n d a n t s ' s u p p l e m e n t a l 

b r i e f was u n t i m e l y because i t was f i l e d l e s s than 10 days 

b e f o r e the date of the s t a t u s c o n f e r e n c e i n March 2009, we 

would s t i l l be i n c l i n e d t o conclude t h a t the t r i a l c o u r t d i d 

not e r r i n c o n s i d e r i n g the arguments p r e s e n t e d i n t h a t b r i e f . 

Because the t r i a l c o u r t h e l d a l a t e r h e a r i n g on the summary-

judgment motion, the BSA p l a i n t i f f s cannot demonstrate t h a t 

they were p r e j u d i c e d by the v i o l a t i o n of the n o t i c e 

r e quirement of Rule 5 6 ( c ) ( 2 ) . See P e e b l e s , 985 So. 2d a t 392. 

The summary-judgment h e a r i n g and the u l t i m a t e r e s o l u t i o n of 
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the motion f o r a summary judgment came 10 months a f t e r the 

c i t y defendants f i l e d t h e i r s u p p l e m e n t a l b r i e f . T h i s 10-month 

p e r i o d p e r m i t t e d the BSA p l a i n t i f f s ample time t o p r e s e n t 

opposing arguments, and, i f n e c e s s a r y , e v i d e n c e i n o p p o s i t i o n , 

b e f o r e the t r i a l c o u r t c o n s i d e r e d the arguments advanced by 

the c i t y defendants i n the March 2009 su p p l e m e n t a l b r i e f . The 

BSA p l a i n t i f f s ' f a i l u r e t o a v a i l themselves of the o p p o r t u n i t y 

t o respond t o the arguments advanced i n the March 2009 

su p p l e m e n t a l b r i e f i s not s u f f i c i e n t t o demonstrate p r e j u d i c e . 

Thus, we conclude t h a t the t r i a l c o u r t d i d not e r r by 

c o n s i d e r i n g the arguments advanced by the c i t y defendants i n 

the March 2009 su p p l e m e n t a l b r i e f i n s u p p o r t of t h e i r motion 

f o r a summary judgment. 

We t u r n next t o the m e r i t s - b a s e d arguments the BSA 

p l a i n t i f f s advance a g a i n s t the summary judgment i n f a v o r of 

the c i t y d e f e n d a n t s . The BSA p l a i n t i f f s f i r s t argue t h a t t h e y 

were e n t i t l e d t o pursue a c l a i m f o r damages a g a i n s t the c i t y 

d efendants based on the c i t y d e f e n d a n t s ' i n t e r p r e t a t i o n of the 

s i g n o r d i n a n c e i n such a manner as t o p r e c l u d e BSA from 

r e b u i l d i n g i t s s i g n s based on the h o l d i n g s of Town of G u l f  

Shores, 518 So. 2d a t 1261, and B a l d w i n County P l a n n i n g & 
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Zoning Commission v. Montrose Ecor Rouge, L.L.C., [Ms. 

2080276, A p r i l 9, 2010] So. 3d , ( A l a . C i v . App. 

2010). Secondly, the BSA p l a i n t i f f s argue t h a t the summary 

judgment i n f a v o r of N i x on the BSA p l a i n t i f f s ' i n t e n t i o n a l -

i n t e r f e r e n c e - w i t h - b u s i n e s s - r e l a t i o n s c l a i m was i m p r o p e r l y 

e n t e r e d because, th e y say, t h e y p r e s e n t e d s u b s t a n t i a l e v i d e n c e 

c r e a t i n g a genuine i s s u e of m a t e r i a l f a c t c o n c e r n i n g a l l e g e d 

statements made by N i x amounting t o i n t e r f e r e n c e and because, 

they say, t h e y p r e s e n t e d s u b s t a n t i a l e v i d e n c e of damages 

r e c o v e r a b l e f o r i n t e n t i o n a l i n t e r f e r e n c e w i t h b u s i n e s s 

r e l a t i o n s . 

We must f i r s t c o n s i d e r whether the t r i a l c o u r t ' s summary 

judgment i n f a v o r of the c i t y d efendants on the BSA 

p l a i n t i f f s ' c l a i m f o r damages based on the c i t y d e f e n d a n t s ' 

i n t e r p r e t a t i o n and enforcement of the s i g n o r d i n a n c e so as t o 

p r e c l u d e BSA from r e b u i l d i n g i t s s i g n s was p r o p e r l y e n t e r e d . 

As the BSA p l a i n t i f f s e x p l a i n i n t h e i r b r i e f on a p p e a l , 

j u d i c i a l m u n i c i p a l immunity from t o r t l i a b i l i t y was a b o l i s h e d 

i n 1975 by Jackson v. C i t y of F l o r e n c e , 320 So. 2d 68 ( A l a . 

1975). S i n c e t h a t t i m e , m u n i c i p a l i t i e s have been s u b j e c t t o 

l i a b i l i t y f o r the n e g l i g e n t a c t s o f t h e i r employees. See 
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A l a . Code 1975, § 11-47-190 ("No c i t y or town s h a l l be l i a b l e 

f o r damages f o r i n j u r y done t o or wrong s u f f e r e d by any person 

or c o r p o r a t i o n , u n l e s s such i n j u r y or wrong was done or 

s u f f e r e d t hrough the n e g l e c t , c a r e l e s s n e s s , or u n s k i l l f u l n e s s 

of some agent, o f f i c e r , or employee of the m u n i c i p a l i t y 

engaged i n work t h e r e f o r and w h i l e a c t i n g i n the l i n e of h i s 

or her duty " ) . However, the d o c t r i n e of s u b s t a n t i v e 

immunity s h i e l d s m u n i c i p a l i t i e s from l i a b i l i t y f o r the 

n e g l i g e n t a c t s of t h e i r employees " i n those narrow areas of 

governmental a c t i v i t i e s e s s e n t i a l t o the w e l l - b e i n g of the 

governed, where the i m p o s i t i o n of l i a b i l i t y can be r e a s o n a b l y 

c a l c u l a t e d t o m a t e r i a l l y t h w a r t [a m u n i c i p a l i t y ' s ] l e g i t i m a t e 

e f f o r t s t o p r o v i d e such s e r v i c e s . " R i c h , 410 So. 2d a t 387. 

The R i c h c o u r t f u r t h e r e x p l a i n e d : 

"We emphasize, however, t h a t o n l y the narrowest 
of c o n s t r u c t i o n s of our i n s t a n t h o l d i n g w i l l a v o i d 
v i o l e n c e t o § 11-47-190 and i t s Jackson 
i n t e r p r e t a t i o n ; and t h a t the s u b s t a n t i v e immunity 
r u l e of t h i s case must be g i v e n o p e r a t i v e e f f e c t 
o n l y i n the c o n t e x t of those p u b l i c s e r v i c e 
a c t i v i t i e s of governmental e n t i t i e s ... so l a d e n 
w i t h the p u b l i c i n t e r e s t as t o outweigh the 
i n c i d e n t a l duty t o i n d i v i d u a l c i t i z e n s . " 

I d . a t 387-88. As f u r t h e r e x p l a i n e d by our supreme c o u r t i n 

H i l l i a r d v. C i t y of H u n t s v i l l e , 585 So. 2d a t 891, the l a c k of 
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a n y t h i n g o t h e r than an i n c i d e n t a l duty t o a p a r t i c u l a r 

i n d i v i d u a l p r e v e n t s the m u n i c i p a l i t y from b e i n g l i a b l e f o r 

damages, because a b r e a c h of a duty owed t o the g e n e r a l p u b l i c 

w i l l not form the b a s i s f o r a n e g l i g e n c e c l a i m by an 

i n d i v i d u a l c i t i z e n . 

A p p l y i n g the d o c t r i n e of s u b s t a n t i v e immunity, t h i s c o u r t 

determined t h a t a county commission and a p l a n n i n g commission 

were e n t i t l e d t o s u b s t a n t i v e immunity f o r a c t i o n s taken i n 

c o n n e c t i o n w i t h the e x e r c i s e of t h e i r z o n i n g power, i n c l u d i n g 

the a d o p t i o n of a r e s o l u t i o n t o rezone c e r t a i n p r o p e r t y and 

the enforcement of t h a t r e s o l u t i o n . Payne v. Shelby County  

Comm'n, 12 So. 3d 71, 80 ( A l a . C i v . App. 2008). The c e n t r a l 

i s s u e i n Payne was whether, a f e r a d o p t i n g a r e z o n i n g 

r e s o l u t i o n p e r t a i n i n g t o c e r t a i n p r o p e r t y n e i g h b o r i n g the 

p r o p e r t y owned by the p l a i n t i f f s , the Paynes, the commissions 

c o u l d be l i a b l e f o r f a i l i n g t o e n f o r c e the r e s t r i c t i o n s 

c o n t a i n e d i n the r e z o n i n g r e s o l u t i o n a g a i n s t the p r o p e r t y 

owner. Payne, 12 So. 3d a t 80. In r e a c h i n g our c o n c l u s i o n 

t h a t the commissions' a c t i o n s and d e c i s i o n s were p r o t e c t e d by 

s u b s t a n t i v e immunity, we determined t h a t " z o n i n g powers are a 

p u b l i c - s e r v i c e a c t i v i t y and may not be e x e r c i s e d f o r the 
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b e n e f i t of i n d i v i d u a l landowners t o the e x c l u s i o n of the 

i n t e r e s t s and w e l l - b e i n g of a l l c i t i z e n s of a county or 

m u n i c i p a l i t y , " and, " [ t ] h u s , the e x e r c i s e of the z o n i n g powers 

g r a n t e d t o a governmental body i s a p u b l i c - s e r v i c e a c t i v i t y t o 

be e x e r c i s e d f o r the b e n e f i t of the governmental e n t i t y and 

f o r the w e l l - b e i n g of the governed." I d . a t 78. A l t h o u g h we 

agreed t h a t the r e z o n i n g r e s o l u t i o n p r o v i d e d an i n c i d e n t a l 

b e n e f i t t o the Paynes, we d e termined t h a t the commissions had 

e x e r c i s e d t h e i r power t o rezone f o r the b e n e f i t of the county 

and i t s c i t i z e n s ; t h u s , we d e c i d e d , the r e z o n i n g r e s o l u t i o n 

c r e a t e d no duty owed by the commissions s p e c i f i c a l l y t o the 

Paynes. I d . a t 79. We c o n c l u d e d , t h e r e f o r e , t h a t the Paynes, 

because t h e y c o u l d e s t a b l i s h no duty owed t o them by the 

commissions, c o u l d not p r e v a i l on t h e i r t o r t c l a i m s a g a i n s t 

the commissions and t h a t the summary judgment i n f a v o r of the 

commissions was p r o p e r l y e n t e r e d . I d . a t 82. 

We see l i t t l e d i s t i n c t i o n between the commissions who 

e x e r c i s e d t h e i r power t o zone i n the county i n Payne and the 

c i t y i n t h i s case. The c i t y i n d i s p u t a b l y has the power t o 

zone w i t h i n i t s c o r p o r a t e l i m i t s . See A l a . Code 1975, § 11¬

52-70 ( g r a n t i n g t o m u n i c i p a l i t i e s the power t o e x e r c i s e z o n i n g 
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power). In the p r e s e n t case, the c i t y chose t o enact a s i g n 

o r d i n a n c e , and the c i t y and N i x , a c t i n g i n h i s o f f i c i a l 

c a p a c i t y , d e c i d e d t h a t , under t h e i r i n t e r p r e t a t i o n of the 

o r d i n a n c e , BSA c o u l d not r e b u i l d i t s hurricane-damaged s i g n s . 

The s i g n o r d i n a n c e was not e n a c t e d t o p r o v i d e a b e n e f i t t o the 

BSA p l a i n t i f f s . I n s t e a d , the o r d i n a n c e was e n a c t e d t o b e n e f i t 

the m u n i c i p a l i t y as a whole. Thus, based on our h o l d i n g i n 

Payne, we conclude t h a t the BSA p l a i n t i f f s f a i l e d t o e s t a b l i s h 

a duty owed t o them by the c i t y or N i x , i n h i s o f f i c i a l 

c a p a c i t y . T h e r e f o r e , based on the d o c t r i n e of s u b s t a n t i v e 

immunity, the summary judgment i n f a v o r of the c i t y and N i x i n 

h i s o f f i c i a l c a p a c i t y on the BSA p l a i n t i f f s ' c l a i m f o r damages 

a r i s i n g out of the c i t y d e f e n d a n t s ' i n t e r p r e t a t i o n and 

enforcement of the c i t y ' s s i g n o r d i n a n c e i s a f f i r m e d . 

We r e a c h the same c o n c l u s i o n r e g a r d i n g the summary 

judgment i n f a v o r of N i x i n d i v i d u a l l y on the BSA p l a i n t i f f s ' 

c l a i m a g a i n s t him f o r damages r e s u l t i n g from h i s 

i n t e r p r e t a t i o n and enforcement of the s i g n o r d i n a n c e . We 

f i r s t note t h a t the BSA p l a i n t i f f s have not argued i n t h e i r 

b r i e f t o t h i s c o u r t t h a t N i x might be l i a b l e i n d i v i d u a l l y f o r 

n e g l i g e n c e based on h i s i n t e r p r e t a t i o n and enforcement of the 
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s i g n o r d i n a n c e even i f he was not l i a b l e i n h i s o f f i c i a l 

c a p a c i t y . In R i c h our supreme c o u r t d e c l i n e d t o determine 

whether "a c i t y employee would be l i a b l e i n d i v i d u a l l y f o r 

s i m p l e n e g l i g e n c e i n the performance of h i s d u t i e s . " R i c h , 

410 So. 2d a t 388. However, d e s p i t e the R i c h c o u r t ' s f a i l u r e 

t o c o n s i d e r whether an i n d i v i d u a l employee c o u l d be h e l d 

l i a b l e f o r n e g l i g e n c e i n c o n j u n c t i o n w i t h those d u t i e s t h a t 

would g i v e r i s e t o s u b s t a n t i v e immunity t o the m u n i c i p a l i t y , 

our supreme c o u r t l a t e r i n d i c a t e d t h a t , i n f a c t , employees 

p a r t i c i p a t i n g i n a m u n i c i p a l f u n c t i o n t h a t g i v e s r i s e t o 

s u b s t a n t i v e immunity would share i n t h a t immunity. T u t w i l e r  

Drug Co. v. C i t y of Birmingham, 418 So. 2d 102, 105 ( A l a . 

1982). 

" I t i s r e a d i l y apparent, then, t h a t l i a b i l i t y i s 
imposed upon a m u n i c i p a l i t y p u r s u a n t t o s t a t u t e , or  
upon i t s employees p u r s u a n t t o common law, i n those 
cases where t h e r e has been some t o r t i o u s conduct 
r e s u l t i n g i n i n j u r y or where the agent of the 
m u n i c i p a l i t y was not i n v o l v e d i n one of those 
a c t i v i t i e s n a r r o w l y c o n s t r u e d as b e i n g w i t h i n the 
range of those s e r v i c e s ' e s s e n t i a l t o the w e l l - b e i n g 
of the governed.'" 

T u t w i l e r Drug Co., 418 So. 2d a t 105 (emphasis added) . We 

agree t h a t s u b s t a n t i v e immunity s h o u l d e x t e n d t o the m u n i c i p a l 

employee i n v o l v e d i n r e n d e r i n g "those s e r v i c e s ' e s s e n t i a l t o 
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the w e l l - b e i n g of the governed.'" I d . We cannot c o n c e i v e of 

what duty N i x , i n d i v i d u a l l y , would owe the BSA p l a i n t i f f s i f 

the c i t y and N i x , i n h i s o f f i c i a l c a p a c i t y , owed the BSA 

p l a i n t i f f s no duty a r i s i n g from the enactment, i n t e r p r e t a t i o n , 

and enforcement of the s i g n o r d i n a n c e , and the BSA p l a i n t i f f s 

have not p r o v i d e d us w i t h any such duty. A t l e a s t one f e d e r a l 

c o u r t has reached a s i m i l a r c o n c l u s i o n r e g a r d i n g the e x t e n s i o n 

of s u b s t a n t i v e immunity t o defendants o t h e r than the c i t y 

i t s e l f . See O'Neal Homes, Inc . v. C i t y of Orange Beach, 

( C i v i l A c t i o n No. 06-0881-CG-B, May 14, 2008) (S.D. A l a . 2008) 

(not r e p o r t e d i n F.Supp.2d) ("The cases d i s c u s s i n g the 

d o c t r i n e of ' s u b s t a n t i v e immunity' a p p l y the d o c t r i n e t o 

m u n i c i p a l i t i e s . A l t h o u g h n e i t h e r p a r t y s e t s f o r t h any argument 

as t o the defendants o t h e r than the C i t y of Orange Beach 

i t s e l f , the c o u r t f i n d s t h a t the d o c t r i n e a p p l i e s t o a l l of 

the defendants i n t h i s case. There i s n o t h i n g b e f o r e the c o u r t 

t o show t h a t the c i t y c o u n c i l , the mayor, or the Department of 

Community Development owed or breached a duty t o the 

p l a i n t i f f s t o d r a f t l e g i s l a t i o n w i t h c a r e . See R i c h [v. C i t y  

of M o b i l e ] , 410 So. 2d 385 [ ( A l a . 1982)] ( p u b l i c o f f i c i a l s owe 

t h e i r duty t o the p u b l i c ) . I f t h e r e i s no duty, t h e r e i s no 
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n e g l i g e n c e . " ) . Thus, the summary judgment i n f a v o r of N i x , 

i n d i v i d u a l l y , on the BSA p l a i n t i f f s ' c l a i m s f o r damages 

a r i s i n g from the i n t e r p r e t a t i o n of and enforcement of the s i g n 

o r d i n a n c e i s a f f i r m e d . 

The BSA p l a i n t i f f s a l s o a p p e a l from the summary judgment 

i n f a v o r of N i x on the BSA p l a i n t i f f s ' c l a i m of i n t e n t i o n a l 

i n t e r f e r e n c e w i t h a b u s i n e s s r e l a t i o n s h i p . 1 The BSA 

p l a i n t i f f s argue t h a t a genuine i s s u e of m a t e r i a l f a c t e x i s t s 

r e g a r d i n g the statement N i x i s a l l e g e d t o have made t o 

C a s t l e b e r r y , which was t o the e f f e c t t h a t N i x was p e r s o n a l l y 

r e q u e s t i n g t h a t C a s t l e b e r r y not p e r m i t the BSA p l a i n t i f f s t o 

r e b u i l d s i g n s on C a s t l e b e r r y ' s p r o p e r t y . We agree t h a t the 

c o n f l i c t between C a s t l e b e r r y ' s a f f i d a v i t and N i x ' s a f f i d a v i t , 

i n which he d e n i e d h a v i n g made any statement t o t h a t e f f e c t , 

c r e a t e s a f a c t u a l q u e s t i o n r e g a r d i n g whether the a l l e g e d 

1The BSA p l a i n t i f f s do not argue t h a t the summary judgment 
i n f a v o r of the c i t y on t h e i r i n t e n t i o n a l - i n t e r f e r e n c e - w i t h 
b u s i n e s s - r e l a t i o n s h i p c l a i m s h o u l d be r e v e r s e d , and p r o p e r l y 
so, because Alabama law i s c l e a r -- the c i t y cannot be h e l d 
l i a b l e f o r the i n t e n t i o n a l t o r t s of i t s employees. A l t m a y e r  
v. C i t y of Daphne, 613 So. 2d 366, 369 ( A l a . 1993) ( s t a t i n g 
t h a t § 11-47-90 " a b s o l v e s a m u n i c i p a l i t y from l i a b i l i t y f o r 
the i n t e n t i o n a l t o r t s of i t s a g e n t s " ) ; see a l s o S c o t t , 602 So. 
2d a t 895 ( h o l d i n g t h a t a m u n i c i p a l i t y was immune from an 
i n t e n t i o n a l - i n t e r f e r e n c e - w i t h - b u s i n e s s - r e l a t i o n s c l a i m ) . 
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statement was made. However, N i x a l s o argued t o the t r i a l 

c o u r t t h a t the BSA p l a i n t i f f s c o u l d not e s t a b l i s h any damages 

f l o w i n g from any a l l e g e d i n t e r f e r e n c e w i t h t h e i r b u s i n e s s 

r e l a t i o n s h i p w i t h C a s t l e b e r r y . Thus, we w i l l c o n s i d e r whether 

the BSA p l a i n t i f f s p r e s e n t e d s u b s t a n t i a l e v i d e n c e of those 

damages t h a t might be r e c o v e r a b l e i n an i n t e n t i o n a l -

i n t e r f e r e n c e - w i t h - b u s i n e s s - r e l a t i o n s a c t i o n . 

" I n Alabama, one who w r o n g f u l l y i n t e r f e r e s w i t h 
the b u s i n e s s r e l a t i o n s h i p of another i s s u b j e c t t o 
l i a b i l i t y f o r '(1) the p e c u n i a r y l o s s of the 
b e n e f i t s of the ... r e l a t i o n ; (2) c o n s e q u e n t i a l 
l o s s e s f o r which the i n t e r f e r e n c e i s a l e g a l cause; 
... (3) e m o t i o n a l d i s t r e s s or a c t u a l harm t o 
r e p u t a t i o n i f e i t h e r i s r e a s o n a b l y t o be e x p e c t e d t o 
r e s u l t from the i n t e r f e r e n c e , ' KW P l a s t i c s v. U n i t e d  
S t a t e s Can Co., 131 F. Supp. 2d 1265, 1268 (M.D. 
A l a . 2001); and (4) p u n i t i v e damages. Restatement  
(Second) of T o r t s § 774A cmt. a (1979). [A 
p l a i n t i f f ] need not ' e s t a b l i s h t h a t "but f o r " the 
i n t e r f e r e n c e [ i t ] would have been awarded [a] 
c o n t r a c t . ' Utah Foam[ Prods., I n c . v. P o l y t e c ,  
I n c . ] , 584 So. 2d [1345,] 1353 [ ( A l a . 1 9 9 1 ) ] . 'The 
damage r e s u l t i n g from i n t e r f e r e n c e can o ccur 
r e g a r d l e s s of the f a c t t h a t the [ p l a i n t i f f ] would 
not have been awarded the c o n t r a c t , and i t can a l s o 
t a k e o t h e r forms.' I d . " 

White Sands Group, L.L.C. v. PRS I I , LLC, 32 So. 3d 5, 17 

( A l a . 2009). 

The BSA p l a i n t i f f s argue t h a t they e s t a b l i s h e d t h a t t h e y 

s u f f e r e d s i g n i f i c a n t f i n a n c i a l l o s s e s of over $75,000 when BSA 
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was unable t o s e a s o n a b l y r e p a i r i t s s i g n s because of the c i t y 

d e f e n d a n t s ' i n s i s t e n c e t h a t the s i g n o r d i n a n c e b a r r e d the 

r e p a i r or r e b u i l d i n g of those s i g n s . However, those damages 

r e s u l t e d not from N i x ' s a l l e g e d i n t e n t i o n a l i n t e r f e r e n c e w i t h 

the BSA p l a i n t i f f s ' b u s i n e s s r e l a t i o n s h i p w i t h C a s t l e b e r r y but 

i n s t e a d from the c i t y d e f e n d a n t s ' i n t e r p r e t a t i o n of the s i g n 

o r d i n a n c e t o p r e c l u d e the r e p a i r or r e b u i l d i n g of the s i g n s . 

We do not agree t h a t the BSA p l a i n t i f f s have demonstrated t h a t 

the over $75,000 i n l o s s e s r e s u l t e d i n any way from N i x ' s 

a l l e g e d i n t e n t i o n a l i n t e r f e r e n c e w i t h the b u s i n e s s 

r e l a t i o n s h i p between the BSA p l a i n t i f f s and C a s t l e b e r r y . 

The o n l y o t h e r p r o o f of damages r e l i e d on by the BSA 

p l a i n t i f f s i s based on the statements i n S a l t e r ' s 

i n t e r r o g a t o r y responses r e g a r d i n g damages t h a t S a l t e r i n t e n d e d 

t o p e r s o n a l l y c l a i m . S a l t e r ' s i n t e r r o g a t o r y responses 

i n d i c a t e t h a t S a l t e r sought damages f o r e m o t i o n a l d i s t r e s s and 

f o r damage t o h i s r e p u t a t i o n : 

" A f t e r H u r r i c a n e Ivan the C i t y of Atmore has 
t r e a t e d Mr. S a l t e r as r u n n i n g a l e s s than 
r e s p e c t a b l e b u s i n e s s . The C i t y of Atmore has 
d i s c r i m i n a t e d a g a i n s t Mr. S a l t e r as they [ s i c ] have 
s i n g l e d out h i s b u s i n e s s , they [ s i c ] have 
m i s i n t e r p r e t e d t h e i r [ s i c ] s i g n o r d i n a n c e and thus 
has [ s i c ] caused Mr. S a l t e r ' s name t o appear i n the 
newspaper w i t h n e g a t i v e comments. 
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" A f t e r B i l l S a l t e r brought s u i t a g a i n s t the C i t y 
of Atmore[,] Mr. S a l t e r has found t h a t h i s f r i e n d s 
and a s s o c i a t e s of the p a s t 40 years have been 
u n w i l l i n g t o d i s c u s s the s i g n i s s u e due t o p r e s s u r e 
from r e p r e s e n t a t i v e s of the C i t y of Atmore. Mr. 
S a l t e r d e e p l y v a l u e s h i s p e r s o n a l and b u s i n e s s 
r e l a t i o n s h i p s i n Atmore and f e e l s a g r e a t d e a l of 
s t r i f e over h i s p e r s o n a l t r e a t m e n t . " 

A l t h o u g h e m o t i o n a l - d i s t r e s s and h a r m - t o - r e p u t a t i o n 

damages may p r o p e r l y form the b a s i s of a damages award i n an 

i n t e n t i o n a l - i n t e r f e r e n c e - w i t h - b u s i n e s s - r e l a t i o n s a c t i o n , see  

White Sands Group, 32 So. 3d a t 17, we are not c o n v i n c e d t h a t 

S a l t e r ' s i n t e r r o g a t o r y response s u p p o r t s h i s c l a i m t h a t N i x ' s 

a l l e g e d statement t o C a s t l e b e r r y r e s u l t e d i n the harm t o h i s 

r e p u t a t i o n or the e m o t i o n a l d i s t r e s s t h a t S a l t e r c l a i m s t o 

have s u f f e r e d . I n s t e a d , the substance of S a l t e r ' s 

i n t e r r o g a t o r y response appears t o be t h a t the c i t y d e f e n d a n t s ' 

i n t e r p r e t a t i o n of the s i g n o r d i n a n c e and the concomitant 

r e f u s a l t o p e r m i t BSA t o r e b u i l d or r e p a i r i t s s i g n s caused 

n e g a t i v e comments t o become connected w i t h S a l t e r and r e s u l t e d 

i n S a l t e r ' s f r i e n d s and a s s o c i a t e s d e c l i n i n g t o " d i s c u s s the 

s i g n i s s u e . " S a l t e r has f a i l e d t o p r e s e n t s u b s t a n t i a l 

e v i d e n c e d e m o n s t r a t i n g t h a t he s u f f e r e d any damage r e s u l t i n g 

from N i x ' s a l l e g e d i n t e n t i o n a l i n t e r f e r e n c e w i t h the BSA 

p l a i n t i f f s ' b u s i n e s s r e l a t i o n s h i p w i t h C a s t l e b e r r y . 
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The BSA p l a i n t i f f s have f a i l e d t o p r e s e n t s u b s t a n t i a l 

e v i d e n c e of damages f l o w i n g from N i x ' s a l l e g e d i n t e n t i o n a l 

i n t e r f e r e n c e w i t h t h e i r b u s i n e s s r e l a t i o n s h i p s . The l a c k of 

such e v i d e n c e i s f a t a l t o t h e i r i n t e n t i o n a l - i n t e r f e r e n c e -

w i t h - b u s i n e s s - r e l a t i o n s c l a i m . Thus, the t r i a l c o u r t p r o p e r l y 

e n t e r e d a summary judgment i n f a v o r of N i x on t h a t c l a i m . 

In c o n c l u s i o n , the t r i a l c o u r t d i d not e r r when i t 

c o n s i d e r e d the arguments a s s e r t e d by the c i t y d efendants i n 

t h e i r March 2009 s u p p l e m e n t a l b r i e f i n su p p o r t of t h e i r 

summary-judgment motion. Based on the a p p l i c a t i o n of 

s u b s t a n t i v e immunity t o the e x e r c i s e and enforcement of z o n i n g 

power i n Payne, the summary judgment i n f a v o r of the c i t y and 

N i x i n h i s o f f i c i a l c a p a c i t y on the BSA p l a i n t i f f s ' c l a i m f o r 

damages r e s u l t i n g from the i n t e r p r e t a t i o n and enforcement of 

the c i t y ' s s i g n o r d i n a n c e i s a f f i r m e d . See Payne, 12 So. 3d 

a t 78. L i k e w i s e , the summary judgment i n f a v o r of N i x i n h i s 

i n d i v i d u a l c a p a c i t y on t h a t same c l a i m i s a f f i r m e d . See  

T u t w i l e r Drug Co., 418 So. 2d a t 105. F i n a l l y , the BSA 

p l a i n t i f f s ' f a i l u r e t o p r e s e n t s u b s t a n t i a l e v i d e n c e of damages 

r e s u l t i n g from N i x ' s a l l e g e d i n t e n t i o n a l i n t e r f e r e n c e w i t h the 

BSA p l a i n t i f f s ' b u s i n e s s r e l a t i o n s h i p w i t h C a s t l e b e r r y 
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r e q u i r e s an a f f i r m a n c e of the summary judgment i n f a v o r of N i x 

on the BSA p l a i n t i f f s ' i n t e n t i o n a l - i n t e r f e r e n c e - w i t h - b u s i n e s s -

r e l a t i o n s c l a i m . A c c o r d i n g l y , the summary judgment i n f a v o r 

of the c i t y d efendants i s a f f i r m e d i n i t s e n t i r e t y . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n and Moore, J J . , concur. 

Bryan, J . , d i s s e n t s , w i t h o u t w r i t i n g . 

26 


