
REL: 10/22/2010 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 
OCTOBER TERM, 2010-2011 

2090673 

Curtis Fessler 

v. 

David M i l l e r 

Appeal from Lee C i r c u i t Court 
(CV-09-900438) 

MOORE, Judge. 

C u r t i s F e s s l e r appeals from a judgment of the Lee C i r c u i t 

C o urt ("the t r i a l c o u r t " ) awarding D a v i d M i l l e r compensatory 

damages f o l l o w i n g a bench t r i a l . F e s s l e r contends t h a t the 
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t r i a l c o u r t e r r e d i n d e n y ing h i s demand f o r a t r i a l by j u r y . 

We a f f i r m . 

On October 1, 2009, M i l l e r f i l e d a c o m p l a i n t a g a i n s t 

F e s s l e r s e e k i n g $25,132.78 i n damages f o r b r e a c h of c o n t r a c t , 

money had and r e c e i v e d , money p a i d by m i s t a k e , and money l e n t . 

F e s s l e r , through h i s a t t o r n e y of r e c o r d , moved to d i s m i s s the 

c o m p l a i n t on November 12, 2009. On December 4, 2009, the 

t r i a l c o u r t d e n i e d the motion t o d i s m i s s and s c h e d u l e d the 

case f o r t r i a l on March 9, 2010. The t r i a l c o u r t s u b s e q u e n t l y 

a l l o w e d F e s s l e r ' s a t t o r n e y t o withdraw from the case on 

December 21, 2009, but reminded the p a r t i e s of the s c h e d u l e d 

t r i a l d a t e . On March 8, 2010, the day b e f o r e t r i a l , F e s s l e r , 

a c t i n g pro se, f i l e d h i s answer to the c o m p l a i n t . I n t h a t 

answer, which d i d not c o n t a i n a c e r t i f i c a t e of s e r v i c e on 

M i l l e r , F e s s l e r demanded a t r i a l by j u r y on a l l c l a i m s . 

On March 9, 2010, a t the o u t s e t of the t r i a l , F e s s l e r 

i n d i c a t e d t h a t he was under the i m p r e s s i o n t h a t he had u n t i l 

the time of the t r i a l t o demand a j u r y . The t r i a l c o u r t , 

m i s t a k e n l y b e l i e v i n g F e s s l e r had f i l e d an answer through h i s 

o r i g i n a l a t t o r n e y of r e c o r d , i n f o r m e d F e s s l e r t h a t the time 

f o r f i l i n g the j u r y demand had l o n g p a s sed and t h a t he c o u l d 
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not f i l e a j u r y demand the day b e f o r e t r i a l because i t would 

r e s u l t i n the c a n c e l l a t i o n of the bench t r i a l . The case then 

proceeded t o a t r i a l w i t h o u t a j u r y . F o l l o w i n g the t r i a l , on 

March 15, 2010, the t r i a l c o u r t e n t e r e d judgment f o r M i l l e r i n 

the amount of $25,132.78. F e s s l e r then t i m e l y a p pealed t o 

t h i s c o u r t . 

A r t i c l e I , § 11, A l a . Const. of 1901, p r o v i d e s t h a t the 

" r i g h t of t r i a l by j u r y s h a l l remain i n v i o l a t e . " 1 R u l e 38, 

A l a . R. C i v . P., e s t a b l i s h e s the proce d u r e f o r i n v o k i n g t h a t 

r i g h t . Ex p a r t e S e l l e r s , 31 So. 3d 665, 667 ( A l a . 2009). 

Rule 3 8 ( b ) , A l a . R. C i v . P., p r o v i d e s , i n p e r t i n e n t p a r t : 

"Any p a r t y may demand a t r i a l by j u r y of any i s s u e 
t r i a b l e of r i g h t by a j u r y by s e r v i n g upon the o t h e r 
p a r t i e s a demand t h e r e f o r i n w r i t i n g a t any time 
a f t e r the commencement of the a c t i o n and not l a t e r 
than t h i r t y (30) days a f t e r the s e r v i c e of the l a s t 
p l e a d i n g d i r e c t e d t o such i s s u e . ... " 

1That c o n s t i t u t i o n a l p r o v i s i o n does not c r e a t e a r i g h t t o 
a t r i a l by j u r y , b u t , r a t h e r , i t p r e s e r v e s the common-law 
r i g h t t o a t r i a l by j u r y as i t e x i s t e d b e f o r e the a d o p t i o n of 
the Alabama C o n s t i t u t i o n . Thus, t h a t p r o v i s i o n does not g i v e 
a l i t i g a n t a r i g h t t o a t r i a l by j u r y on c l a i m s and i s s u e s 
t h a t t h e r e t o f o r e had not been t r i a b l e by j u r y , such as 
e q u i t a b l e c l a i m s . See F i n a n c e , Inv. & R e d i s c o u n t Co. v.  
W e l l s , 409 So. 2d 1341, 1343 ( A l a . 1981). Based on our 
d i s p o s i t i o n of t h i s case, we do not d e c i d e whether F e s s l e r had 
a r i g h t t o a t r i a l by j u r y on any or a l l of the c l a i m s 
a s s e r t e d i n the c o m p l a i n t . 
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F e s s l e r argues t h a t he c o m p l i e d w i t h Rule 38(b) because he 

f i l e d h i s j u r y - t r i a l demand i n the answer he f i l e d on March 8, 

2010, which was the l a s t p l e a d i n g d i r e c t e d t o the i s s u e s f o r 

which he sought a j u r y t r i a l . See P o f f v. Hayes, 763 So. 2d 

234, 243 ( A l a . 2000); and D o r c a l , I n c . v. Xerox Corp., 398 So. 

2d 665, 669 ( A l a . 1981). 

However, p u r s u a n t t o Rule 3 8 ( b ) , a p a r t y may make a j u r y 

demand o n l y by " s e r v i n g upon the o t h e r p a r t i e s a demand 

t h e r e f o r i n w r i t i n g . " Rule 3 8 ( d ) , A l a . R. C i v . P., p r o v i d e s : 

"The f a i l u r e of a p a r t y t o s e r v e a demand as r e q u i r e d by t h i s 

r u l e and t o f i l e i t as r e q u i r e d by [ A l a . R. C i v . P.] 5(d) 

c o n s t i t u t e s a w a i v e r by the p a r t y of t r i a l by j u r y . " Rule 

5 ( d ) , A l a . R. C i v . P., p r o v i d e s , i n p e r t i n e n t p a r t : 

" A l l papers a f t e r the c o m p l a i n t r e q u i r e d t o be 
s e r v e d upon a p a r t y , t o g e t h e r w i t h a c e r t i f i c a t e of 
s e r v i c e , s h a l l be f i l e d w i t h the c o u r t e i t h e r b e f o r e 
s e r v i c e or w i t h i n a r e a s o n a b l e time t h e r e a f t e r 

"A c e r t i f i c a t e of s e r v i c e s h a l l l i s t the names 
and a d d r e s s e s , i n c l u d i n g the e - m a i l addresses of 
r e g i s t e r e d e l e c t r o n i c - f i l i n g - s y s t e m u s e r s , i f known, 
of a l l a t t o r n e y s or pro se p a r t i e s upon whom the 
paper has been s e r v e d . " 

I t i s u n d i s p u t e d t h a t F e s s l e r d i d not i n c l u d e a c e r t i f i c a t e of 

s e r v i c e i n h i s answer and t h a t M i l l e r and h i s a t t o r n e y d i d not 
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r e c e i v e any n o t i c e of the j u r y demand u n t i l j u s t b e f o r e the 

t r i a l commenced. Based on the p l a i n language of Rule 38(d) 

and Rule 5 ( d ) , F e s s l e r waived any r i g h t he had t o a t r i a l by 

j u r y because he d i d not p r o p e r l y s e r v e the j u r y - t r i a l demand 

upon M i l l e r or p r o p e r l y f i l e a c e r t i f i c a t e of s e r v i c e of the 

j u r y - t r i a l demand w i t h the c o u r t . 2 

" [ T ] h i s Court w i l l a f f i r m the t r i a l c o u r t on any v a l i d 

l e g a l ground p r e s e n t e d by the r e c o r d , r e g a r d l e s s of whether 

t h a t ground was c o n s i d e r e d , or even i f i t was r e j e c t e d , by the 

t r i a l c o u r t . " L i b e r t y N a t ' l L i f e I n s . Co. v. U n i v e r s i t y of  

Alabama H e a l t h S e r v s . Found., P.C., 881 So. 2d 1013, 1020 

(A l a . 2003). A l t h o u g h not e x p r e s s l y c o n s i d e r e d by the t r i a l 

c o u r t , the l a c k of p r o p e r f i l i n g and s e r v i c e amounted t o a 

2 F e d e r a l and s t a t e c o u r t s c o n s t r u i n g t h e i r r e s p e c t i v e 
v e r s i o n s of Rule 38 have a l s o reached s i m i l a r c o n c l u s i o n s . 
See W a l l v. N a t i o n a l R.R. Passenger Corp., 718 F.2d 906 (9th 
C i r . 1983) ( c h e c k i n g jury-demand box on c i v i l cover s h e e t , 
which was not s e r v e d on opposing p a r t y , was not p r o p e r j u r y 
demand); McNabb v. Kansas C i t y L i f e I n s . Co., 139 F.2d 591, 
595 (8th C i r . 1943) ( " F a i l u r e t o se r v e such a demand i s a 
l e g a l w a i v e r , whether i t i s i n a d v e r t e n t or i n t e n t i o n a l . " ) ; 
S a c k e t t v. S a n t i l l i , 101 Wash. App. 128, 5 P.3d 11 (2000), 
a f f ' d , 146 Wash. 2d 498, 47 P.3d 948 (2002) ( h o l d i n g w a i v e r 
r u l e t o be c o n s t i t u t i o n a l ) ; and In re G.P., 679 P.2d 976 (Wyo. 
1984). 
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v a l i d l e g a l ground f o r denying F e s s l e r ' s j u r y - t r i a l demand. 

Hence, we a f f i r m the judgment of the t r i a l c o u r t . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 
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