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Steve Sexton and Frances Sexton 

v. 

Bass Comfort Control, Inc., and Waterfurnace International, 
Inc. 

Appeal from Autauga C i r c u i t Court 
(CV-08-269) 

THOMAS, Judge. 

Steve Sexton and Frances Sexton a p p e a l from a summary 

judgment e n t e r e d by the Autauga C i r c u i t C ourt i n f a v o r of Bass 

Comfort C o n t r o l , I n c . ("Bass C o m f o r t " ) , and Waterfurnace 
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I n t e r n a t i o n a l , I n c . ( " W a t e r f u r n a c e " ) . We a f f i r m i n p a r t ; 

r e v e r s e i n p a r t ; and remand. 

F a c t s and P r o c e d u r a l H i s t o r y 

In F e b r u a r y 2002, the Sextons began b u i l d i n g a house. In 

Feb r u a r y or March 2002, Steve d i s c u s s e d the purchase and 

i n s t a l l a t i o n of two Waterfurnace geothermal h e a t i n g , 

v e n t i l a t i o n , and a i r - c o n d i t i o n i n g u n i t s ("the HVAC u n i t s " ) i n 

the S e x t o n s ' house w i t h R i c k Rahaim of Waterfurnace and George 

Bass of Bass Comfort. Steve a l l e g e d t h a t Rahaim and Bass 

r e p r e s e n t e d t o him t h a t the HVAC u n i t s had a 10-year w a r r a n t y 

c o v e r i n g p a r t s and l a b o r f o r r e p a i r or replacement of the HVAC 

u n i t s . Steve a l l e g e d t h a t Bass a g a i n r e p r e s e n t e d t o him t h a t 

the HVAC u n i t s had a 10-year p a r t s and l a b o r w a r r a n t y c o v e r i n g 

r e p a i r or replacement i n May 2002, when Bass and Steve met a t 

the S e x t o n s ' house t o f u r t h e r d i s c u s s the HVAC u n i t s . Bass 

s u b m i t t e d a p r o p o s a l t o the Sextons f o r the purchase and 

i n s t a l l a t i o n of the HVAC u n i t s ; the p r o p o s a l s t a t e d t h a t the 

w a r r a n t y on the HVAC u n i t s was f o r "10 years l a b o r and p a r t s . " 

The Sextons a c c e p t e d the p r o p o s a l , and Bass Comfort i n s t a l l e d 

the HVAC u n i t s i n the S e x t o n s ' house. 
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The Sextons had f r e q u e n t problems w i t h the HVAC u n i t s 

d u r i n g the next s i x y e a r s . Each time the Sextons e x p e r i e n c e d 

a problem w i t h the HVAC u n i t s , Bass Comfort would r e p a i r the 

HVAC u n i t s a t no c o s t t o the Sextons. 

In 2008, Steve c o n t a c t e d Waterfurnace c o n c e r n i n g the 

numerous problems the Sextons had e x p e r i e n c e d w i t h the HVAC 

u n i t s . In August 2008, Waterfurnace agreed t o send two 

replacement HVAC u n i t s t o the Sextons a t no c o s t t o the 

S e x t o n s ; however, Bass Comfort i n f o r m e d the Sextons t h a t i t 

would not i n s t a l l the replacement HVAC u n i t s u n l e s s the 

Sextons p a i d Bass Comfort $1,500. The Sextons r e f u s e d t o pay 

Bass Comfort t o i n s t a l l the replacement HVAC u n i t s . 

On December 17, 2008, the Sextons f i l e d a c o m p l a i n t i n 

the t r i a l c o u r t a g a i n s t Bass Comfort and Wa t e r f u r n a c e , 

a l l e g i n g t h a t Bass Comfort had m i s r e p r e s e n t e d the c o n t e n t and 

coverage of the w a r r a n t y on the HVAC u n i t s . In t h e i r 

c o m p l a i n t , the Sextons a s s e r t e d c l a i m s of f r a u d u l e n t 

m i s r e p r e s e n t a t i o n , f r a u d u l e n t s u p p r e s s i o n , n e g l i g e n t and 

wanton m i s r e p r e s e n t a t i o n , and c o n s p i r a c y ; the Sextons sought 

b o t h compensatory and p u n i t i v e damages. Bass Comfort and 

Waterfurnace answered the S e x t o n s ' c o m p l a i n t , denying a l l the 
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a l l e g a t i o n s i n the S e x t o n s ' c o m p l a i n t . The Sextons t w i c e 

amended t h e i r c o m p l a i n t , adding a b r e a c h - o f - c o n t r a c t c l a i m and 

c l a i m s a l l e g i n g t h a t Bass Comfort and Waterfurnace had 

f r a u d u l e n t l y m i s r e p r e s e n t e d and had f r a u d u l e n t l y s u p p r e s s e d 

the f a c t t h a t the HVAC u n i t s were i m p r o p e r l y i n s t a l l e d ("the 

i n s t a l l a t i o n c l a i m s " ) . Bass Comfort and Waterfurnace d e n i e d 

the a l l e g a t i o n s i n the S e x t o n s ' amended c o m p l a i n t . 

On January 6, 2010, Bass Comfort moved the t r i a l c o u r t 

f o r a summary judgment on a l l the Sextons' c l a i m s . In i t s 

motion f o r a summary judgment, Bass Comfort argued t h a t the 

Sextons' f r a u d u l e n t - m i s r e p r e s e n t a t i o n c l a i m and t h e i r 

f r a u d u l e n t - s u p p r e s s i o n c l a i m were b a r r e d by the S t a t u t e of 

Frauds. Bass Comfort a l s o argued t h a t the Sextons' n e g l i g e n t 

and/or wanton m i s r e p r e s e n t a t i o n c l a i m s were b a r r e d by the 

s t a t u t e of l i m i t a t i o n s . A d d i t i o n a l l y , Bass Comfort argued 

t h a t t h e r e was no c o n t r a c t between Bass Comfort and the 

Sextons t o s u p p o r t a b r e a c h - o f - c o n t r a c t c l a i m and t h a t t h e r e 

was no e v i d e n c e t o s u p p o r t the Sextons' i n s t a l l a t i o n c l a i m s . 

F i n a l l y , Bass Comfort argued t h a t the Sextons' c o n s p i r a c y 

c l a i m s h o u l d be d i s m i s s e d because, Bass Comfort a l l e g e d , i t 

and Waterfurnace were i n a p r i n c i p a l - a g e n t r e l a t i o n s h i p and, 
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Bass Comfort argued, an agent and a p r i n c i p a l cannot c o n s p i r e 

w i t h each o t h e r . On J a n u a r y 5, 2010, Waterfurnace moved f o r 

a summary judgment on a l l the Sextons' c l a i m s , a r g u i n g t h a t 

the Sextons had not met t h e i r burden of p r o o f as t o any of 

t h e i r c l a i m s a g a i n s t W a t e r f u r n a c e . 

The Sextons responded t o Bass Comfort's and 

Water f u r n a c e ' s motions f o r a summary judgment on Febr u a r y 21, 

2010. In t h e i r motion i n o p p o s i t i o n t o the summary-judgment 

motions, the Sextons argued t h a t t h e y had shown t h a t t h e i r 

c l a i m s a s s e r t i n g f r a u d u l e n t m i s r e p r e s e n t a t i o n and f r a u d u l e n t 

s u p p r e s s i o n are v i a b l e . The Sextons a l s o argued t h a t the 

s t a t u t e of l i m i t a t i o n s d i d not b e g i n t o run on t h e i r n e g l i g e n t 

and/or wanton m i s r e p r e s e n t a t i o n c l a i m s u n t i l August 2008, when 

they a l l e g e t h a t they f i r s t l e a r n e d t h a t the w a r r a n t y on the 

HVAC u n i t s d i d not cover l a b o r c o s t s f o r the replacement of 

the HVAC u n i t s . F i n a l l y , the Sextons agreed t h a t t h e i r 

c o n s p i r a c y c l a i m s h o u l d be d i s m i s s e d , based on Bass Comfort's 

a d m i s s i o n t h a t i t and Waterfurnace were i n a p r i n c i p a l - a g e n t 

r e l a t i o n s h i p . The Sextons d i d not make any argument i n 

o p p o s i t i o n t o Bass Comfort's and Wate r f u r n a c e ' s motions f o r a 
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summary judgment on the Sexton's b r e a c h - o f - c o n t r a c t or 

i n s t a l l a t i o n c l a i m s . 

A f t e r h o l d i n g a h e a r i n g on F e b r u a r y 24, 2010, the t r i a l 

c o u r t , on March 5, 2010, e n t e r e d a summary judgment i n f a v o r 

of Bass Comfort and Waterfurnace on a l l the Sextons' c l a i m s . 

The t r i a l c o u r t s t a t e d t h a t i t had c o n s i d e r e d the s u b m i s s i o n s 

of the p a r t i e s and the arguments of c o u n s e l ; however, the 

t r i a l c o u r t a l s o s t a t e d t h a t the Sextons had " f a i l e d t o f i l e 

a response t o the Defendants' Motions f o r Summary Judgment i n 

accordance w i t h R u l e 5 6 ( c ) , [ A l a . R. C i v . P . ] . " The t r i a l 

c o u r t d i d not make any s p e c i f i c f i n d i n g s of f a c t or 

c o n c l u s i o n s of law c o n c e r n i n g the m e r i t s of the motions f o r a 

summary judgment. The Sextons then f i l e d a postjudgment 

motion, which the t r i a l c o u r t d e n i e d . The Sextons 

s u b s e q u e n t l y appealed t o the Alabama Supreme C o u r t , and t h a t 

c o u r t t r a n s f e r r e d the a p p e a l t o t h i s c o u r t , p u r s u a n t t o § 12-

2-7(6), A l a . Code 1975. 

I s s u e s 

The Sextons r a i s e t h r e e i s s u e s i n t h e i r a p p e a l : ( 1 ) 

whether the Sextons f i l e d t h e i r response i n o p p o s i t i o n t o Bass 

Comfort's and W a t e r f u r n a c e ' s summary-judgment motions i n 
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compliance w i t h R u l e 5 6 ( c ) ; ( 2 ) whether the Sextons' 

f r a u d u l e n t - m i s r e p r e s e n t a t i o n and f r a u d u l e n t - s u p p r e s s i o n c l a i m s 

were b a r r e d by the S t a t u t e of Frauds and whether the Sextons 

p r e s e n t e d s u b s t a n t i a l e v i d e n c e i n s u p p o r t of those c l a i m s ; and 

(3) whether the s t a t u t e of l i m i t a t i o n s had run on the Sextons' 

n e g l i g e n t and/or wanton m i s r e p r e s e n t a t i o n c l a i m s . 

S t a n d a r d of Review 

"Our r e v i e w of a summary judgment i s de novo. 
'A motion f o r summary judgment i s g r a n t e d o n l y when 
the e v i d e n c e demonstrates t h a t " t h e r e i s no genuine 
i s s u e as t o any m a t e r i a l f a c t and t h a t the moving 
p a r t y i s e n t i t l e d t o a judgment as a matter of l a w . " 
Rule 5 6 ( c ) , A l a . R. C i v . P.' R e i c h e r t v. C i t y of  
M o b i l e , 776 So. 2d 761, 764 ( A l a . 2000). We a p p l y 
'the same s t a n d a r d as t h a t of the t r i a l c o u r t i n 
d e t e r m i n i n g whether the e v i d e n c e b e f o r e the c o u r t 
made out a genuine i s s u e of m a t e r i a l f a c t . ' Bussey  
v. John Deere Co., 531 So. 2d 860, 862 ( A l a . 1988); 
System Dynamics I n t ' l , I n c . v. B o y k i n , 683 So. 2d 
419, 420 ( A l a . 1996). In o r d e r t o d e f e a t a p r o p e r l y 
s u p p o r t e d motion f o r a summary judgment, the 
nonmoving p a r t y must p r e s e n t s u b s t a n t i a l e v i d e n c e 
t h a t c r e a t e s a genuine i s s u e of m a t e r i a l f a c t . 
' S u b s t a n t i a l e v i d e n c e ' i s 'evidence of such weight 
and q u a l i t y t h a t f a i r - m i n d e d persons i n the e x e r c i s e 
of i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be p roved.' West v.  
Founders L i f e Assurance Co. of F l o r i d a , 547 So. 2d 
870, 871 ( A l a . 1989)." 

B o r d e r s v. C i t y of H u n t s v i l l e , 875 So. 2d 1168, 1176-77 ( A l a . 

2003). Furthermore, when r e v i e w i n g a summary judgment, the 

a p p e l l a t e c o u r t must view a l l the e v i d e n c e i n a l i g h t most 
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f a v o r a b l e t o the nonmovant and must e n t e r t a i n a l l r e a s o n a b l e 

i n f e r e n c e s from the e v i d e n c e t h a t a j u r y would be e n t i t l e d t o 

draw. See N a t i o n w i d e Prop. & Cas. I n s . Co. v. DPF A r c h i t e c t s ,  

P.C., 792 So. 2d 369, 372 ( A l a . 2000); and Fuqua v.  

I n g e r s o l l - R a n d Co., 591 So. 2d 486, 487 ( A l a . 1991) . 

A n a l y s i s 

The Sextons f i r s t argue t h a t the t r i a l c o u r t e r r e d when 

i t d e t e r m i n e d t h a t t h e i r response t o Bass Comfort's and 

W a t e r f u r n a c e ' s summary-judgment motions was u n t i m e l y . Rule 

5 6 ( c ) ( 2 ) p r o v i d e s t h a t "any statement or a f f i d a v i t i n 

o p p o s i t i o n [to a motion f o r a summary judgment] s h a l l be 

s e r v e d a t l e a s t two (2) days p r i o r t o the h e a r i n g [on the 

summary-judgment m o t i o n ] . " The Sextons f i l e d t h e i r response 

i n the t r i a l c o u r t and s e r v e d t h e i r response on Bass Comfort 

and Waterfurnace on F e b r u a r y 21, 2010, which was t h r e e days 

b e f o r e the F e b r u a r y 24, 2010, h e a r i n g . T h e r e f o r e , t o the 

e x t e n t t h a t the t r i a l c o u r t may have e x c l u d e d the Sextons' 

response t o Bass Comfort's and Waterfurnace's motions f o r a 

summary judgment, i t e r r e d . 1 

1 I t i s u n c l e a r from the t r i a l c o u r t ' s judgment whether i t 
e x c l u d e d the Sextons' response t o the motions f o r a summary 
judgment. In i t s judgment, the t r i a l c o u r t s t a t e d t h a t i t 
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The Sextons next argue t h a t the t r i a l c o u r t e r r e d when i t 

e n t e r e d a summary judgment i n f a v o r of Bass Comfort and 

W aterfurnace on the Sextons' f r a u d u l e n t - m i s r e p r e s e n t a t i o n 

c l a i m and t h e i r f r a u d u l e n t - s u p p r e s s i o n c l a i m because, the 

Sextons argue, those c l a i m s were not b a r r e d by the S t a t u t e of 

Frauds and because, they say, t h e y p r e s e n t e d s u b s t a n t i a l 

e v i d e n c e i n s u p p o r t of those c l a i m s . In i t s motion f o r a 

summary judgment, Bass Comfort argued t h a t the Sextons' c l a i m s 

of f r a u d u l e n t m i s r e p r e s e n t a t i o n and f r a u d u l e n t s u p p r e s s i o n 

were p r o m i s s o r y - f r a u d c l a i m s . Bass Comfort f u r t h e r argued 

t h a t the o r a l promise t h a t the Sextons a l l e g e t h a t Bass 

Comfort made t o them — t h a t the w a r r a n t y on the HVAC u n i t s 

c o v e r e d p a r t s and l a b o r f o r r e p a i r or replacement f o r 10 y e a rs 

-- c o n s t i t u t e d an o r a l agreement t o do something t h a t c o u l d 

not be a c c o m p l i s h e d i n 1 y e a r . T h e r e f o r e , Bass Comfort 

a l l e g e d , any such agreement was v o i d under the S t a t u t e o f 

F r a u d s . 2 Bass Comfort f u r t h e r argued t h a t "an o r a l promise 

c o n s i d e r e d "the s u b m i s s i o n s of the p a r t i e s " ; however, i t a l s o 
s t a t e d t h a t the Sextons had " f a i l e d t o f i l e a response t o the 
Defendants' Motions f o r Summary Judgment i n accordance w i t h 
Rule 5 6 ( c ) . " 

2 S e c t i o n 8-9-2, A l a . Code 1975, p r o v i d e s , i n p e r t i n e n t 
p a r t : 
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t h a t i s v o i d by o p e r a t i o n of the S t a t u t e of Frauds w i l l not 

supp o r t an a c t i o n a g a i n s t the p r o m i s o r f o r p r o m i s s o r y f r a u d . " 

Bruce v. C o l e , 854 So. 2d 47, 58 ( A l a . 2003). 

A t the summary-judgment h e a r i n g , i n t h e i r postjudgment 

motion, and i n t h e i r b r i e f on a p p e a l , the Sextons argue t h a t 

t h e i r f r a u d u l e n t - m i s r e p r e s e n t a t i o n c l a i m and t h e i r f r a u d u l e n t -

s u p p r e s s i o n c l a i m were not c l a i m s of p r o m i s s o r y f r a u d and 

t h a t , c o n s e q u e n t l y , the c l a i m s were not b a r r e d by the S t a t u t e 

of Frauds. "A p r o m i s s o r y f r a u d c l a i m i s 'one based upon a 

promise t o a c t or not t o a c t i n the f u t u r e . ' " A l l s t a t e I n s .  

Co. v. H i l l e y , 595 So. 2d 873, 876 ( A l a . 1 9 9 2 ) ( q u o t i n g Padgett  

v. Hughes, 535 So. 2d 140, 142 ( A l a . 1988)). 

In H i l l e y , the Alabama Supreme Co u r t c o n s i d e r e d the 

q u e s t i o n whether an i n s u r a n c e agent's m i s r e p r e s e n t a t i o n of the 

co n t e n t of an i n s u r a n c e p o l i c y c o n s t i t u t e d p r o m i s s o r y f r a u d . 

" I n the f o l l o w i n g c a s e s , e v e r y agreement i s v o i d 
u n l e s s such agreement or some note or memorandum 
t h e r e o f e x p r e s s i n g the c o n s i d e r a t i o n i s i n w r i t i n g 
and s u b s c r i b e d by the p a r t y t o be charged t h e r e w i t h 
or some o t h e r person by him t h e r e u n t o l a w f u l l y 
a u t h o r i z e d i n w r i t i n g : 

"(1) E v e r y agreement which, by i t s 
terms, i s not t o be performed w i t h i n one 
year from the making t h e r e o f . " 
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H i l l e y , 595 So. 2d a t 875-76. The i n s u r a n c e agent i n H i l l e y 

r e p r e s e n t e d t o the H i l l e y s t h a t , i f t h e i r house was d e s t r o y e d 

by f i r e , A l l s t a t e would e i t h e r r e b u i l d the house, r e p l a c e the 

house, or pay the H i l l e y s $35,000. I d . a t 875. Sometime a f t e r 

the H i l l e y s p u r c h a s e d the p o l i c y , t h e i r house was d e s t r o y e d by 

f i r e ; A l l s t a t e r e f u s e d t o a c t i n accordance w i t h the 

r e p r e s e n t a t i o n s made by i t s agent. I d . The H i l l e y s sued 

A l l s t a t e , a s s e r t i n g , among o t h e r s , a c l a i m of f r a u d u l e n t 

m i s r e p r e s e n t a t i o n . I d . Our supreme c o u r t h e l d t h a t the 

H i l l e y s ' f r a u d u l e n t - m i s r e p r e s e n t a t i o n c l a i m was not a 

p r o m i s s o r y - f r a u d c l a i m : 

"The H i l l e y s ' f r a u d c l a i m a r i s e s from the A l l s t a t e 
agent's r e p r e s e n t a t i o n t h a t , i n the event t h e i r 
house was d e s t r o y e d by f i r e , A l l s t a t e would e i t h e r 
r e b u i l d the house, r e p l a c e t he house, or pay the 
H i l l e y s the $38,000 t h a t A l l s t a t e a s s e s s e d as the 
market v a l u e of t h e i r house. T h i s statement i s a  
r e p r e s e n t a t i o n of the i n s u r a n c e coverage t h a t the  
H i l l e y s were p u r c h a s i n g . The statement was not a  
promise t o a c t i n the f u t u r e . I t was, r a t h e r ,  
r e p r e s e n t e d t o the H i l l e y s as a p r e s e n t f a c t of  
A l l s t a t e ' s o b l i g a t i o n s under the i n s u r a n c e p o l i c y . " 

H i l l e y , 595 So. 2d a t 876 (emphasis added; f o o t n o t e o m i t t e d ) . 

In t h i s case, l i k e i n H i l l e y , the promise a l l e g e d l y made 

by Bass Comfort was a r e p r e s e n t a t i o n of the p r e s e n t c o n t e n t of 

the w a r r a n t y on the HVAC u n i t s . The a l l e g e d promise was, 

11 
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t h e r e f o r e , a r e p r e s e n t a t i o n of what the Sextons were 

p u r c h a s i n g , not a promise t o p e r f o r m a f u t u r e a c t . I d . 

Because the a l l e g e d promise u n d e r l y i n g the Sextons' 

f r a u d u l e n t - m i s r e p r e s e n t a t i o n and f r a u d u l e n t - s u p p r e s s i o n c l a i m s 

was not based on a promise t o a c t i n the f u t u r e , the Sextons' 

f r a u d c l a i m s were not based on p r o m i s s o r y f r a u d . T h e r e f o r e , 

the S t a t u t e of Frauds d i d not a c t t o bar those c l a i m s . 

The Sextons a l s o argue t h a t they p r e s e n t e d s u b s t a n t i a l 

e v i d e n c e i n su p p o r t of t h e i r f r a u d u l e n t - m i s r e p r e s e n t a t i o n and 

f r a u d u l e n t - s u p p r e s s i o n c l a i m s . The elements of a f r a u d u l e n t -

m i s r e p r e s e n t a t i o n c l a i m a r e : "(1) a f a l s e r e p r e s e n t a t i o n (2) 

of a m a t e r i a l e x i s t i n g f a c t (3) r e a s o n a b l y r e l i e d upon by the 

p l a i n t i f f (4) who s u f f e r e d damage as a p r o x i m a t e consequence 

of the m i s r e p r e s e n t a t i o n . " Padgett v. Hughes, 535 So. 2d a t 

142. "The elements of a c l a i m of f r a u d u l e n t s u p p r e s s i o n a r e : 

'"(1) a duty on the p a r t of the defendant t o d i s c l o s e f a c t s ; 

(2) concealment or n o n d i s c l o s u r e of m a t e r i a l f a c t s by the 

defendant; (3) inducement of the p l a i n t i f f t o a c t ; (4) a c t i o n 

by the p l a i n t i f f t o h i s or her i n j u r y . " ' " DGB, LLC v. Hinds, 

[Ms. 1081767, June 30, 2010] So. 3d , ( A l a . 2010) 

( q u o t i n g F r e i g h t l i n e r , L.L.C. v. Whatley C o n t r a c t C a r r i e r s , 

12 
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L.L.C., 932 So. 2d 883, 891 ( A l a . 2005), q u o t i n g i n t u r n 

Lambert v. M a i l H a n d l e r s B e n e f i t P l a n , 682 So. 2d 61, 63 ( A l a . 

1996) ). 

The Sextons argue t h a t Bass Comfort m i s r e p r e s e n t e d the 

f a c t t h a t the HVAC u n i t s were c o v e r e d by a 10-year w a r r a n t y 

c o v e r i n g l a b o r and p a r t s f o r r e p a i r and replacement and t h a t 

i t s u p p r e s s e d the t r u e f a c t s c o n c e r n i n g the coverage of the 

Waterfurnace w a r r a n t y . The Sextons f u r t h e r s t a t e t h a t the 

m i s r e p r e s e n t a t i o n of the w a r r a n t y coverage and the s u p p r e s s i o n 

of the t r u e w a r r a n t y coverage i n d u c e d them, t o t h e i r 

d e t r i m e n t , t o purchase the HVAC u n i t s . Bass Comfort argues on 

app e a l t h a t the Sextons c o u l d not have r e a s o n a b l y r e l i e d on 

the r e p r e s e n t a t i o n s of Bass Comfort because, i t argues, the 

w r i t t e n W aterfurnace w a r r a n t y does not c o n t a i n any mention of 

coverage f o r r e p l a c e m e n t - l a b o r c o s t s and the Sextons c o u l d 

have d i s c o v e r e d the a l l e g e d m i s r e p r e s e n t a t i o n i f t h e y had re a d 

the Waterfurnace w a r r a n t y . See Cook's P e s t C o n t r o l , I n c . v.  

Rebar, 28 So. 3d 716, 727 ( A l a . 2 0 0 9 ) ( q u o t i n g Massey Auto,  

I n c . v. N o r r i s , 895 So. 2d 215, 220 ( A l a . 2000), q u o t i n g i n 

t u r n Foremost I n s . Co. v. Parham, 693 So. 2d 409, 421 ( A l a . 

1997) ) ( " ' [ R ] e l i a n c e can be d e c l a r e d u n r e a s o n a b l e , as a matter 
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of law, "where the u n d i s p u t e d e v i d e n c e i n d i c a t e s t h a t the 

p a r t y or p a r t i e s c l a i m i n g f r a u d i n a p a r t i c u l a r t r a n s a c t i o n 

were f u l l y c a pable of r e a d i n g and u n d e r s t a n d i n g t h e i r 

documents, but n o n e t h e l e s s made a d e l i b e r a t e d e c i s i o n t o 

i g n o r e w r i t t e n c o n t r a c t terms" t h a t c l e a r l y c o n t r a d i c t e d the 

a l l e g e d m i s r e p r e s e n t a t i o n s . ' " ) . 

However, the r e c o r d b e f o r e the t r i a l c o u r t a t the time 

the summary judgment was e n t e r e d does not c o n t a i n any ev i d e n c e 

showing when the Sextons r e c e i v e d a copy of the Waterfurnace 

w a r r a n t y . T h e r e f o r e , we cannot determine whether the Sextons 

c o u l d have re v i e w e d the w a r r a n t y and d i s c o v e r e d the a l l e g e d l y 

m i s r e p r e s e n t e d and suppr e s s e d i n f o r m a t i o n b e f o r e t h e y 

p u r c h a s e d the HVAC u n i t s . A c c o r d i n g l y , we cannot a f f i r m the 

t r i a l c o u r t ' s summary judgment on t h a t b a s i s . 

Because the Sextons' f r a u d u l e n t - m i s r e p r e s e n t a t i o n and 

f r a u d u l e n t - s u p p r e s s i o n c l a i m s are not based on p r o m i s s o r y 

f r a u d and because t h e r e i s no e v i d e n c e i n d i c a t i n g t h a t the 

Sextons were not e n t i t l e d t o r e a s o n a b l y r e l y on Bass Comfort's 

a l l e g e d m i s r e p r e s e n t a t i o n s , the t r i a l c o u r t e r r e d i n s o f a r as 

i t e n t e r e d a summary judgment i n f a v o r of Bass Comfort and 

14 
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Waterfurnace on the Sextons' f r a u d u l e n t - m i s r e p r e s e n t a t i o n and 

f r a u d u l e n t - s u p p r e s s i o n c l a i m s . 

The Sextons next argue t h a t the t r i a l c o u r t e r r e d when i t 

e n t e r e d a summary judgment on t h e i r c l a i m s of n e g l i g e n t and/or 

wanton m i s r e p r e s e n t a t i o n because, th e y say, the s t a t u t e of 

l i m i t a t i o n s had not run on those c l a i m s . 

"The elements of a m i s r e p r e s e n t a t i o n c l a i m are 
(a) a f a l s e r e p r e s e n t a t i o n of an e x i s t i n g m a t e r i a l 
f a c t ; (b) a r e p r e s e n t a t i o n (1) t h a t the speaker knew 
was f a l s e when made, (2) t h a t was made r e c k l e s s l y 
and w i t h o u t r e g a r d t o i t s t r u t h or f a l s i t y , or (3) 
t h a t was made by t e l l i n g the l i s t e n e r t h a t the 
speaker had knowledge t h a t the r e p r e s e n t a t i o n was 
t r u e w h i l e h a v i n g no such knowledge; (c) r e l i a n c e by 
the l i s t e n e r on the r e p r e s e n t a t i o n , c o u p l e d w i t h 
d e c e p t i o n by i t ; (d) the r e a s o n a b l e n e s s of t h a t 
r e l i a n c e under the c i r c u m s t a n c e s ; and (e) damage t o 
the l i s t e n e r p r o x i m a t e l y r e s u l t i n g from h i s or her 
r e a s o n a b l e r e l i a n c e . Cato v. Lowder R e a l t y Co., 630 
So. 2d 378, 381-82 ( A l a . 1993); Foremost I n s . Co. v.  
Parham, 693 So. 2d 409 ( A l a . 1997) ( r e a d o p t i n g the 
'reasonable r e l i a n c e ' s t a n d a r d ) . Reasonable 
r e l i a n c e i s shown ' [ i ] f the c i r c u m s t a n c e s are such 
t h a t a r e a s o n a b l y prudent person who e x e r c i s e d 
o r d i n a r y c a r e would [not] have d i s c o v e r e d the t r u e 
f a c t s . ' T o r r e s v. S t a t e Farm F i r e & Cas. Co., 438 
So. 2d 757, 759 ( A l a . 1983)." 

C i t y of P r a t t v i l l e v. P o s t , 831 So. 2d 622, 628 ( A l a . C i v . 

App. 2002). 

In i t s motion f o r a summary judgment, Bass Comfort argued 

t h a t the Sextons' n e g l i g e n t and/or wanton m i s r e p r e s e n t a t i o n 
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c l a i m s were b a r r e d by the s t a t u t e of l i m i t a t i o n s . Bass 

Comfort argued t h a t the i n j u r y t o the Sextons a c c r u e d , and the 

s t a t u t e of l i m i t a t i o n s began t o run, when Bass Comfort made 

the a l l e g e d m i s r e p r e s e n t a t i o n s t o the Sextons. 

In A l f a L i f e I nsurance Co. v. Jackson, 906 So. 2d 143 

( A l a . 2005), the Alabama Supreme Court c o n s i d e r e d the q u e s t i o n 

whether c l a i m s of f r a u d u l e n t m i s r e p r e s e n t a t i o n and n e g l i g e n c e 

i n c o n n e c t i o n w i t h the purchase of an i n s u r a n c e p o l i c y had 

become r i p e . The i n s u r a n c e agent i n Jackson r e p r e s e n t e d t o 

the Jacksons t h a t the i n s u r a n c e p o l i c i e s t h a t they were 

p u r c h a s i n g would be " p a i d up" i n 15 years -- meaning t h a t , 

a l t h o u g h the i n s u r a n c e coverage would c o n t i n u e , the Jacksons 

would no l o n g e r have t o pay any premiums on the p o l i c i e s . 

J a c k s o n , 906 So. 2d a t 147. C o n t r a r y t o the agent's 

r e p r e s e n t a t i o n , the a c t u a l i n s u r a n c e p o l i c i e s d i d not p r o v i d e 

t h a t the p o l i c i e s would be p a i d up i n 15 y e a r s . I d . Our 

supreme c o u r t h e l d t h a t because the o r a l m i s r e p r e s e n t a t i o n 

made by the agent was of a f a c t t h a t was c o n t r a d i c t e d by 

i n s u r a n c e p o l i c i e s t hemselves, the c l a i m s r i p e n e d a t the time 

of the purchase and r e c e i p t of the p o l i c i e s . I d . a t 151. Our 

supreme c o u r t reasoned: 
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"[T]he t r u t h or f a l s i t y of [the agent's] 
r e p r e s e n t a t i o n depends o n l y on whether the p o l i c i e s 
themselves p r o v i d e t h a t t h e y w i l l be p a i d up by the 
p l a i n t i f f s ' payment of the premiums f o r 15 y e a r s . 
Because the p o l i c i e s do not so p r o v i d e , the 
p o l i c i e s , i m m e d i a t e l y upon i s s u a n c e , b e l i e d [the 
agent's] r e p r e s e n t a t i o n . L i k e the p l a i n t i f f s i n 
B o s w e l l [v. L i b e r t y N a t i o n a l L i f e I nsurance Co., 64 3 
So. 2d 580 ( A l a . 1 9 9 4 ) ] , and Donoghue [v. American  
N a t i o n a l Insurance Co., 838 So. 2d 1032 ( A l a . 
20 0 2 ) ] , the p l a i n t i f f s i n the p r e s e n t case 'were 
persuaded, through the f r a u d u l e n t a c t s of the 
def e n d a n t s , t o pay f o r something t h e y d i d not 
r e c e i v e , ' i . e . , p o l i c i e s t h a t w i l l be p a i d up i n 15 
y e a r s . B o s w e l l , 643 So.2d a t 582. Thus, t h e i r 
c l a i m s were r i p e as soon as the y p a i d t h e i r f i r s t 
premiums. I d . " 

I d . 

In t h i s case, the a l l e g e d m i s r e p r e s e n t a t i o n made by Bass 

Comfort a p p a r e n t l y c o n f l i c t s w i t h the terms of the 

Waterfurnace w r i t t e n w a r r a n t y . 3 T h e r e f o r e , the Sextons would 

have been made aware of the a l l e g e d m i s r e p r e s e n t a t i o n a t the 

time t h a t t h e y r e c e i v e d the Waterfurnace w r i t t e n w a r r a n t y . 

However, t h e r e i s no evi d e n c e i n the r e c o r d showing when the 

Sextons r e c e i v e d a copy of the Waterfurnace w r i t t e n w a r r a n t y . 

Because we cannot determine when the Sextons s h o u l d have 

3The r e c o r d on appeal does not c o n t a i n a copy of the 
Waterfurnace w r i t t e n w a r r a n t y . However, a l l p a r t i e s s t a t e 
t h a t the w r i t t e n w a r r a n t y does not c o n t a i n the word 
replacement. 
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become aware t h a t the a l l e g e d statement r e g a r d i n g the w a r r a n t y 

made by Bass Comfort c o n f l i c t e d w i t h the w r i t t e n w a r r a n t y , we 

cannot determine when the Sextons' c l a i m r i p e n e d and, th u s , 

when the s t a t u t e of l i m i t a t i o n s began t o run. A c c o r d i n g l y , 

absent t h a t e v i d e n c e , the t r i a l c o u r t c o u l d not have 

det e r m i n e d t h a t the Sextons' n e g l i g e n t and/or wanton 

m i s r e p r e s e n t a t i o n c l a i m s were b a r r e d by the s t a t u t e of 

l i m i t a t i o n s , and we must r e v e r s e the summary judgment i n s o f a r 

as i t r e l a t e s t o those c l a i m s . 4 

The t r i a l c o u r t a l s o e n t e r e d a summary judgment i n f a v o r 

of Bass Comfort and Waterfurnace on the Sextons' b r e a c h - o f -

c o n t r a c t , i n s t a l l a t i o n , and c o n s p i r a c y c l a i m s . The Sextons 

have not p r e s e n t e d any argument on appeal c o n c e r n i n g those 

c l a i m s . "'An argument not made on ap p e a l i s abandoned or 

waived.'" Muhammad v. Ford, 986 So. 2d 1158, 1165 ( A l a . 

2 0 0 7 ) ( q u o t i n g A v i s Rent A Car Sys., I n c . v. Heilman, 876 So. 

2d 1111, 1124 n.8 ( A l a . 2003)). T h e r e f o r e , the i s s u e of the 

c o r r e c t n e s s of the t r i a l c o u r t ' s summary judgment as t o those 

4We note t h a t the r e c e i p t of the w r i t t e n w a r r a n t y would 
s t a r t the r u n n i n g of the s t a t u t e of l i m i t a t i o n s on the 
Sextons' f r a u d u l e n t - m i s r e p r e s e n t a t i o n and f r a u d u l e n t -
s u p p r e s s i o n c l a i m s as w e l l . See A l f a L i f e I n s . Co., 906 So. 2d 
a t 151. 

18 



2090687 

c l a i m s i s not b e f o r e us, and the summary judgment as t o those 

c l a i m s i s n e c e s s a r i l y a f f i r m e d . 

Bass Comfort a l s o argues t h a t the Sextons l a c k e d s t a n d i n g 

t o b r i n g the i n s t a n t case. Bass Comfort d i d not r a i s e the 

i s s u e of s t a n d i n g i n i t s motion f o r a summary judgment; 

however, i s s u e s of s t a n d i n g cannot be waived and, t h e r e f o r e , 

may be r a i s e d a t any time i n a p r o c e e d i n g . See S t a t e v.  

P r o p e r t y a t 2018 Rainbow D r i v e , 740 So. 2d 1025, 1028 ( A l a . 

1999). 

Bass Comfort f i r s t argues t h a t Frances does not have 

s t a n d i n g because any a l l e g e d m i s r e p r e s e n t a t i o n s were made o n l y 

t o Steve. The Sextons were m a r r i e d t o each o t h e r a t the time 

t h e y p u r c h a s e d the HVAC u n i t s f o r what was then the m a r i t a l 

home. Steve was a c t i n g on b e h a l f of Frances when he was 

d e a l i n g w i t h Bass Comfort. The Sextons d e c i d e d t o purchase 

the HVAC u n i t s based on the r e p r e s e n t a t i o n s Bass Comfort made 

t o Steve, and i t i s c l e a r t h a t Frances c o n t r i b u t e d money f o r 

the purchase of the HVAC u n i t s . Because Frances p a i d f o r the 

HVAC u n i t s , she can show t h a t she s u f f e r e d a d i r e c t i n j u r y ; 

t h e r e f o r e , she had s t a n d i n g t o b r i n g the i n s t a n t case. See  

Doss v. S e r r a C h e v r o l e t , 781 So. 2d 973, 977 ( A l a . C i v . App. 
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2 0 0 0 ) ( h o l d i n g t h a t a mother who c o n t r i b u t e d money f o r the down 

payment on the purchase of her a d u l t daughter's automobile had 

been i n j u r e d by the defendant's a l l e g e d m i s r e p r e s e n t a t i o n t o 

the daughter and, t h u s , had s t a n d i n g t o b r i n g a f r a u d u l e n t -

m i s r e p r e s e n t a t i o n c l a i m ) . 

Bass Comfort a l s o argues t h a t Steve d i d not have s t a n d i n g 

because, Bass Comfort argues, Steve d i d not c o n t r i b u t e any 

money f o r the purchase of the HVAC u n i t s . T h e r e f o r e , Bass 

Comfort argues, Steve d i d not s u f f e r any l e g a l i n j u r y . 

A l t h o u g h the ev i d e n c e i n the r e c o r d does s u p p o r t Bass 

Comfort's c o n t e n t i o n t h a t Steve d i d not d i r e c t l y pay f o r the 

HVAC u n i t s , we cannot say, from the evi d e n c e i n the r e c o r d , 

t h a t Steve d i d not s u f f e r any l e g a l i n j u r y as a r e s u l t of the 

purchase of the HVAC u n i t s f o r the m a r i t a l home and the 

r e s u l t i n g i s s u e s w i t h the o p e r a t i o n of those u n i t s . Thus, we 

h o l d t h a t Steve a l s o had s t a n d i n g t o b r i n g the i n s t a n t a c t i o n . 

C o n c l u s i o n 

For the a f o r e m e n t i o n e d r e a s o n s , we a f f i r m the summary 

judgment as t o the Sextons' b r e a c h - o f - c o n t r a c t , i n s t a l l a t i o n , 

and c o n s p i r a c y c l a i m s , and we r e v e r s e the summary judgment as 

t o the Sextons' f r a u d u l e n t - m i s r e p r e s e n t a t i o n , f r a u d u l e n t -
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s u p p r e s s i o n , and n e g l i g e n t and/or wanton m i s r e p r e s e n t a t i o n 

c l a i m s . The cause i s remanded t o the t r i a l c o u r t f o r f u r t h e r 

p r o c e e d i n g s . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P.J., and P i t t m a n and Moore, J J . , concur. 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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