
REL: 11/5/10 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 

OCTOBER TERM, 2010-2011 

2090758 

Larry Eugene Leeth and Edna Lee Washington Leeth 

v. 
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(CV-09-368) 

BRYAN, Judge. 

L a r r y Eugene L e e t h and Edna Lee Washington L e e t h a p p e a l 

from a summary judgment e n t e r e d i n f a v o r of J & J P r o p e r t i e s 

("J & J " ) . We a f f i r m . 

In 2005, the Leeths e n t e r e d i n t o a six-month l e a s e 
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agreement w i t h J & J t o r e n t an apartment ("the apartment") 

owned by J & J . Upon the e x p i r a t i o n of the six-month l e a s e 

p e r i o d , the Leeths began r e n t i n g the apartment on a month-to-

month b a s i s . On August 26, 2009, J & J gave the Leeths 30 

d a y s ' w r i t t e n n o t i c e of the t e r m i n a t i o n of t h e i r month-to-

month tenancy. A f t e r the L e e t h s f a i l e d t o v a c a t e the 

apartment w i t h i n 30 days, J & J f i l e d an u n l a w f u l - d e t a i n e r 

a c t i o n i n the Limestone D i s t r i c t C o u r t . The L e e t h s , a c t i n g 

pro se, f i l e d a c o u n t e r c l a i m a l l e g i n g a r e t a l i a t o r y e v i c t i o n . 

A f t e r a t r i a l , the d i s t r i c t c o u r t e n t e r e d a judgment i n f a v o r 

of J & J on i t s u n l a w f u l - d e t a i n e r c l a i m and on the L e e t h s ' 

r e t a l i a t o r y - e v i c t i o n c o u n t e r c l a i m . 

The Leeths appealed the d i s t r i c t c o u r t ' s judgment t o the 

Limestone C i r c u i t C o u r t . The c i r c u i t c o u r t s e v e r e d the 

u n l a w f u l - d e t a i n e r c l a i m from the L e e t h s ' r e t a l i a t o r y - e v i c t i o n 

c o u n t e r c l a i m ; i n substance, t h a t c o u n t e r c l a i m appeared t o be 

brought under § 35-9A-501, A l a . Code 1975, which p r o h i b i t s 

c e r t a i n r e t a l i a t o r y conduct by l a n d l o r d s . F o l l o w i n g a bench 

t r i a l on the u n l a w f u l - d e t a i n e r c l a i m , the c i r c u i t c o u r t 

e n t e r e d a judgment on t h a t c l a i m i n f a v o r of J & J . The 

L eeths f i l e d amended c o u n t e r c l a i m s a l l e g i n g " r e t a l i a t o r y 
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e v i c t i o n / g r o s s n e g l i g e n c e , " "noncompliance by [ J & J ] , " 

" r e t a l i a t i o n / d i s c r i m i n a t i o n , " "bad f a i t h noncompliance and 

r e t a l i a t i o n , " and "defamation of c h a r a c t e r . " J & J f i l e d a 

motion f o r a summary judgment, which the c i r c u i t c o u r t g r a n t e d 

f o l l o w i n g a h e a r i n g . A f t e r the d e n i a l of t h e i r postjudgment 

motion, the Leeths appealed the summary judgment t o the 

supreme c o u r t . The supreme c o u r t then t r a n s f e r r e d the ap p e a l 

t o t h i s c o u r t , p u r s u a n t t o § 12 - 2 - 7 ( 6 ) , A l a . Code 1975. 

"In r e v i e w i n g the d i s p o s i t i o n of a motion f o r 
summary judgment, 'we u t i l i z e the same s t a n d a r d as 
the t r i a l c o u r t i n d e t e r m i n i n g whether the evi d e n c e 
b e f o r e [ i t ] made out a genuine i s s u e of m a t e r i a l 
f a c t , ' Bussey v. John Deere Co., 531 So. 2d 860, 862 
( A l a . 1988), and whether the movant was ' e n t i t l e d t o 
a judgment as a m a t t e r o f law. ' Wright v. Wri g h t , 
654 So. 2d 542 ( A l a . 1995); Rule 5 6 ( c ) , A l a . R. C i v . 
P. When the movant makes a prima f a c i e showing t h a t 
t h e r e i s no genuine i s s u e of m a t e r i a l f a c t , the 
burden s h i f t s t o the nonmovant t o p r e s e n t 
s u b s t a n t i a l e v i d e n c e c r e a t i n g such an i s s u e . Bass  
v. S o u t h T r u s t Bank of B a l d w i n County, 538 So. 2d 
794, 797-98 ( A l a . 1989). Evidence i s ' s u b s t a n t i a l ' 
i f i t i s of 'such weight and q u a l i t y t h a t f a i r -
minded persons i n the e x e r c i s e of i m p a r t i a l judgment 
can r e a s o n a b l y i n f e r the e x i s t e n c e of the f a c t 
sought t o be proved.' W r i g h t , 654 So. 2d a t 543 
(q u o t i n g West v. Founders L i f e -̂
F l o r i d a , 547 So. 2d 870, 871 ( 

Assurance Co. of 
F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1989)). Our 
re v i e w i s f u r t h e r s u b j e c t t o the caveat t h a t t h i s 
C o urt must r e v i e w the r e c o r d i n a l i g h t most 
f a v o r a b l e t o the nonmovant and must r e s o l v e a l l 
r e a s o n a b l e doubts a g a i n s t the movant. Wilma Corp.  
v. F l e m i n g Foods of Alabama, I n c . , 613 So. 2d 359 
( A l a . 1993); Hanners v. B a l f o u r G u t h r i e , I n c . , 564 
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So. 2d 412, 413 ( A l a . 1990)." 

Hobson v. American Cast I r o n Pipe Co., 690 So. 2d 341, 344 

( A l a . 1997). 

On a p p e a l , the Leeths f i r s t argue t h a t the c i r c u i t c o u r t 

e r r e d i n e n t e r i n g a summary judgment on c e r t a i n of t h e i r 

c o u n t e r c l a i m s because, the Leeths say, J & J f a i l e d t o address 

those c o u n t e r c l a i m s i n i t s summary-judgment motion. The Leeths 

s t a t e d s e v e r a l p u r p o r t e d c o u n t e r c l a i m s ; some of those 

c o u n t e r c l a i m s were not add r e s s e d i n J & J's summary-judgment 

motion. However, the Leeths d i d not o b j e c t i n t h e i r 

postjudgment motion t o the e n t r y of a summary judgment as t o 

the c o u n t e r c l a i m s t h a t were not add r e s s e d by J & J . 

In Employees of the Montgomery County S h e r i f f ' s  

Department v. M a r s h a l l , 893 So. 2d 326 ( A l a . 2004), the 

p l a i n t i f f s sued S h e r i f f D.T. M a r s h a l l i n bo t h h i s o f f i c i a l and 

h i s i n d i v i d u a l c a p a c i t i e s . S h e r i f f M a r s h a l l moved f o r a 

summary judgment i n h i s o f f i c i a l c a p a c i t y o n l y . However, the 

t r i a l c o u r t e n t e r e d a summary judgment i n f a v o r of S h e r i f f 

M a r s h a l l i n bo t h h i s o f f i c i a l c a p a c i t y and h i s i n d i v i d u a l 

c a p a c i t y . The p l a i n t i f f s then a p p e a l e d t o the supreme c o u r t . 

With r e s p e c t t o the summary judgment i n f a v o r of S h e r i f f 
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M a r s h a l l i n h i s i n d i v i d u a l c a p a c i t y , the supreme c o u r t s t a t e d : 

" S i n c e the s h e r i f f ' s motion d i d not c h a l l e n g e 
the p l a i n t i f f s ' c l a i m s a g a i n s t the s h e r i f f i n h i s 
i n d i v i d u a l c a p a c i t y , the motion d i d not meet the 
i n i t i a l burden of the s h e r i f f i n h i s i n d i v i d u a l 
c a p a c i t y , t h a t i s , '"the burden of p r o d u c t i o n , i . e . , 
the burden of making a prima f a c i e showing t h a t he 
i s e n t i t l e d t o summary judgment."' Ex p a r t e G e n e r a l  
Motors Corp., 769 So. 2d 903, 909 ( A l a . 1999) 
( q u o t i n g B e r ner v. C a l d w e l l , 543 So. 2d 686, 691 
( A l a . 1989) (Houston, J . , c o n c u r r i n g s p e c i a l l y ) ) . 
However, the r e c o r d b e f o r e us does not r e v e a l 
whether the p l a i n t i f f s o b j e c t e d t o the t r i a l c o u r t 
i n a t i m e l y postjudgment Rule 5 9 ( e ) , A l a . R. C i v . 
P., motion t h a t the t r i a l c o u r t e r r e d i n f a i l i n g t o 
l i m i t the summary judgment t o the c l a i m s a g a i n s t the 
s h e r i f f i n h i s o f f i c i a l c a p a c i t y , see Hatch v.  
Health-Mor, I n c . , 686 So. 2d 1132, 1132 ( A l a . 1996) 
( ' [ I ] t was e r r o r f o r the t r i a l c o u r t t o e n t e r a 
summary judgment as t o a l l of [the p l a i n t i f f ' s ] 
c l a i m s , because one c l a i m ... was not b e f o r e the 
t r i a l c o u r t on the summary judgment m o t i o n ' ) , and 
Henson v. M o b i l e I n f i r m a r y Ass'n, 646 So. 2d 559, 
562 ( A l a . 1994) ('[W]e observe a t the o u t s e t t h a t 
the t r i a l c o u r t c o u l d not p r o p e r l y e n t e r the summary 
judgment as t o a l l of [the p l a i n t i f f ' s ] c l a i m s . 
Counts one and two ... were not b e f o r e the t r i a l 
c o u r t on the [defendant's] motion') . Such a Rule  
59(e) motion would have been n e c e s s a r y t o p r e s e r v e  
such an o b j e c t i o n f o r an ap p e a l 'because t h i s i s s u e  
[did] not i n v o l v e a q u e s t i o n of law t h a t ha[d] been  
the s u b j e c t of a p r e v i o u s o b j e c t i o n and r u l i n g . ' 
McKenzie v. K i l l i a n , 887 So. 2d 861, 865 ( A l a . 
2 0 0 4 ) . " 

893 So. 2d a t 330-31 ( f i n a l emphasis added). A c c o r d i n g l y , i n 

t h i s case, because the Leeths d i d not o b j e c t t o the e n t r y of 

the summary judgment on the c o u n t e r c l a i m s unaddressed by J & 
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J i n i t s summary-judgment motion, they d i d not p r e s e r v e the 

i s s u e of the p r o p r i e t y of t h a t r u l i n g f o r our r e v i e w . 

In i t s summary-judgment motion, J & J d i d t h o r o u g h l y 

address the L e e t h s ' r e t a l i a t o r y - e v i c t i o n c o u n t e r c l a i m brought 

under § 35 - 9 A - 5 0 1 ( a ) ( 1 ) , A l a . Code 1975. That s e c t i o n 

p r o v i d e s , i n p e r t i n e n t p a r t : 

"(a) Except as p r o v i d e d i n t h i s s e c t i o n , a 
l a n d l o r d may not r e t a l i a t e ... by b r i n g i n g o r 
t h r e a t e n i n g t o b r i n g an a c t i o n f o r p o s s e s s i o n 
b e c a u s e : 

"(1) the t e n a n t has complained t o a 
governmental agency charged w i t h 
r e s p o n s i b i l i t y f o r enforcement of a 
b u i l d i n g or h o u s i n g code of a v i o l a t i o n 
a p p l i c a b l e t o the premises m a t e r i a l l y 
a f f e c t i n g h e a l t h and s a f e t y . " 

In t h e i r r e t a l i a t o r y - e v i c t i o n c o u n t e r c l a i m , the Leeths a l l e g e d 

t h a t the apartment had " t o x i c mold" and t h a t a f a u l t y 

v e n t i l a t i o n system had a l l o w e d " c i g a r e t t e and o t h e r secondhand 

smoke" from o t h e r apartments i n t o the apartment; t h e s e 

a l l e g a t i o n s appear t o be the p u r p o r t e d " v i o l a t i o n s " under § 

35-9A-501(a). In i t s summary-judgment motion, J & J a s s e r t e d , 

among o t h e r t h i n g s , t h a t the Leeths c o u l d not e s t a b l i s h t h a t 

they had complained of any v i o l a t i o n under § 35-9A-501(a)(1) 

t o "a governmental agency charged w i t h the r e s p o n s i b i l i t y f o r 
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enforcement of a b u i l d i n g or h o u s i n g code." J & J a l s o 

a s s e r t e d t h a t the Leeths c o u l d not e s t a b l i s h t h a t J & J had 

any knowledge of the a l l e g e d c o m p l a i n t s made by the Leeths t o 

the a p p r o p r i a t e governmental a g e n c i e s . 

The Leeths argue t h a t the r e c o r d on a p p e a l c o n t a i n s 

s u b s t a n t i a l e v i d e n c e d e m o n s t r a t i n g t h a t they had complained of 

the a l l e g e d mold and the a l l e g e d l y f a u l t y v e n t i l a t i o n system 

t o the a p p r o p r i a t e governmental a g e n c i e s , p u r s u a n t t o § 35-9A-

5 0 1 ( a ) ( 1 ) . In s u p p o r t of t h e i r argument, the Leeths c i t e 

e v i d e n c e i n the r e c o r d i n d i c a t i n g t h a t t h e y complained about 

the c o n d i t i o n of the apartment t o the B e t t e r B u s i n e s s Bureau, 

the O f f i c e of the A t t o r n e y G e n e r a l , the mayor's o f f i c e of the 

C i t y of Athens, and the " f i r e department." 1 

The B e t t e r B u s i n e s s Bureau i s not a "a governmental 

agency charged w i t h r e s p o n s i b i l i t y f o r enforcement of a 

b u i l d i n g or h o u s i n g code"; t h e r e f o r e , the L e e t h s ' c o m p l a i n t s 

t o the B e t t e r B u s i n e s s Bureau are i r r e l e v a n t i n t h i s case. 

1 I n t h e i r b r i e f t o t h i s c o u r t , the Leeths a l s o contend 
t h a t they complained t o the Alabama Department of 
E n v i r o n m e n t a l Management, "the Bureau of E n v i r o n m e n t a l 
S e r v i c e s , " and "the A i r Q u a l i t y C o n t r o l U n i t f o r the S t a t e and 
C i t y of Athens." However, the r e c o r d c o n t a i n s no e v i d e n c e of 
those a l l e g e d c o m p l a i n t s . 
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The r e c o r d c o n t a i n s some documentary e v i d e n c e i n d i c a t i n g t h a t 

the Leeths complained t o the O f f i c e of the A t t o r n e y G e n e r a l 

about the apartment a f t e r the e v i c t i o n p r o c e e d i n g s began. 

O b v i o u s l y , those c o m p l a i n t s f i l e d a f t e r the e v i c t i o n c o u l d not 

s e r v e as the b a s i s of a r e t a l i a t o r y e v i c t i o n . However, Mrs. 

L e e t h t e s t i f i e d by d e p o s i t i o n t h a t she had a l s o complained t o 

the O f f i c e of the A t t o r n e y G e n e r a l b e f o r e the e v i c t i o n 

p r o c e e d i n g s began. However, t h e r e i s no e v i d e n c e i n d i c a t i n g 

t h a t J & J had any knowledge of those a l l e g e d c o m p l a i n t s made 

to the O f f i c e of the A t t o r n e y G e n e r a l . C l e a r l y , J & J c o u l d 

not r e t a l i a t e i n response t o a c o m p l a i n t of which i t had no 

knowledge. Mrs. L e e t h f u r t h e r t e s t i f i e d by d e p o s i t i o n t h a t 

she had complained about the apartment t o the mayor's o f f i c e 

b e f o r e the e v i c t i o n p r o c e e d i n g s began. Mrs. L e e t h a l s o 

t e s t i f i e d t h a t she had i n f o r m e d J & J t h a t she had complained 

t o the mayor's o f f i c e . However, e v i d e n c e i n d i c a t i n g t h a t Mrs. 

L e e t h had s i m p l y complained t o the mayor's o f f i c e i s not 

s u f f i c i e n t e v i d e n c e t o demonstrate t h a t she "complained t o a 

governmental agency charged w i t h r e s p o n s i b i l i t y f o r 

enforcement of a b u i l d i n g or h o u s i n g code." 

Mrs. L e e t h a l s o t e s t i f i e d t h a t she had complained t o the 
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f i r e department about c o n d i t i o n s i n the apartment. However, 

the r e c o r d does not i n d i c a t e t h a t J & J had knowledge of Mrs. 

L e e t h s ' s a l l e g e d c o m p l a i n t t o the f i r e department. Mrs. L e e t h 

t e s t i f i e d t h a t she "was sure [ t h e f i r e d e p a rtment] d i d a 

r e p o r t because [employees of the f i r e d e p a rtment] t a l k e d t o [ J 

& J's o f f i c e manager]." 2 However, Mrs. Leeth's statement t h a t 

employees of the f i r e department spoke w i t h J & J's o f f i c e 

manager does not i n d i c a t e the substance of t h a t a l l e g e d 

c o n v e r s a t i o n ; the c o n t e n t of t h a t a l l e g e d c o n v e r s a t i o n i s 

unknown. " ' [ E ] v i d e n c e which a f f o r d s n o t h i n g more than mere 

s p e c u l a t i o n , c o n j e c t u r e , or guess i s w h o l l y i n s u f f i c i e n t t o 

w a r r a n t s u b m i s s i o n of the case t o the j u r y . ' " Turner v.  

A z a l e a Box Co., 508 So. 2d 253, 254 ( A l a . 1987) ( q u o t i n g 

R o b e r t s v. C a r r o l l , 377 So. 2d 944, 946 ( A l a . 1979)). 

T h e r e f o r e , the Leeths d i d not e s t a b l i s h t h a t J & J had 

knowledge of the a l l e g e d c o m p l a i n t t o the f i r e department. 

The e v i d e n c e i n the r e c o r d i n d i c a t e s t h a t the L e e t h s 

f a i l e d t o s a t i s f y the r e q u i r e m e n t s of § 35-9A-501(a)(1). 

T h e r e f o r e , the Leeths have f a i l e d t o e s t a b l i s h t h a t the 

c i r c u i t c o u r t e r r e d i n e n t e r i n g a summary judgment r e g a r d i n g 

2The r e c o r d does not c o n t a i n a copy of the a l l e g e d r e p o r t . 
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the r e t a l i a t o r y - e v i c t i o n c o u n t e r c l a i m brought under t h a t 

s e c t i o n . 

The Leeths a l s o contend t h a t a l l e g e d "damages t o the 

L e e t h s [ ' ] h e a l t h [ a r e ] f o r p r e s e n t and f u t u r e damages." I t i s 

u n c l e a r what argument f o r r e v e r s a l the Leeths are a t t e m p t i n g 

t o make. The Leeths c i t e a u t h o r i t y t h a t appears t o have no 

l e g a l r e l e v a n c e t o the s t a t e d i s s u e . An a p p e l l a t e c o u r t w i l l 

not " c r e a t e l e g a l arguments f o r a p a r t y based on u n d e l i n e a t e d 

g e n e r a l p r o p o s i t i o n s unsupported by a u t h o r i t y or argument." 

S p r a d l i n v. S p r a d l i n , 601 So. 2d 76, 79 ( A l a . 1992). 

A c c o r d i n g l y , we do not address t h i s i s s u e f u r t h e r . 

The Leeths a l s o argue t h a t the c i r c u i t c o u r t e r r e d 

because, t h e y say, the c i r c u i t c o u r t c o n t i n u e d the summary-

judgment h e a r i n g w i t h o u t n o t i f y i n g them. The r e c o r d i n d i c a t e s 

t h a t the summary-judgment h e a r i n g took p l a c e on A p r i l 29, 

2010, and t h a t the Leeths had n o t i c e of t h a t h e a r i n g . 

However, the L e e t h s , who were p r o c e e d i n g pro se, d i d not 

a t t e n d t h a t h e a r i n g . The Leeths now m i s t a k e n l y contend t h a t 

the c i r c u i t c o u r t d i d not h o l d a h e a r i n g on A p r i l 29, 2010, 

t h a t the c i r c u i t c o u r t r e s c h e d u l e d the summary-judgment 

h e a r i n g f o r a date a f t e r A p r i l 29, 2010, and t h a t t h e y were 
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not n o t i f i e d of the new h e a r i n g d a t e . However, the r e c o r d 

s i m p l y does not support those a l l e g a t i o n s . T h e r e f o r e , the 

L e e t h s ' argument f a i l s . 

Based on the f o r e g o i n g , the c i r c u i t c o u r t ' s summary 

judgment i s a f f i r m e d . 

AFFIRMED. 

Thompson, P . J . , and P i t t m a n , J . , concur. 

Thomas, J . , concurs i n p a r t and concurs i n the r e s u l t , 
w i t h w r i t i n g . 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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THOMAS, Judge, c o n c u r r i n g i n p a r t and c o n c u r r i n g i n the 
r e s u l t . 

I agree t h a t the summary judgment i n f a v o r of J & J 

P r o p e r t i e s ("J & J") s h o u l d be a f f i r m e d . I concur i n the main 

o p i n i o n i n s o f a r as i t concludes t h a t the Leeths waived any 

c h a l l e n g e t o the summary judgment on t h e i r c o u n t e r c l a i m s o t h e r 

than t h e i r r e t a l i a t o r y - e v i c t i o n c o u n t e r c l a i m . However, because 

my r e v i e w of the r e c o r d and of the a p p l i c a b l e s t a t u t o r y 

p r o v i s i o n s c o n v i n c e s me t h a t the Leeths f a i l e d t o p r e s e n t 

s u b s t a n t i a l e v i d e n c e t o overcome J & J's motion f o r a summary 

judgment on the L e e t h s ' r e t a l i a t o r y - e v i c t i o n c o u n t e r c l a i m , I 

concur i n the r e s u l t reached i n the main as t o the p r o p r i e t y 

of the summary judgment on the L e e t h s ' r e t a l i a t o r y - e v i c t i o n 

c o u n t e r c l a i m . 

The Leeths r e l i e d on A l a . Code 1975, § 35-9A-501(a)(1) 

and ( 2 ) , which p r o h i b i t r e t a l i a t o r y conduct by a l a n d l o r d when 

a t e n a n t has complained t o c e r t a i n e n t i t i e s about c e r t a i n 

d e f i c i e n c i e s or problems t h a t a f f e c t h e a l t h and s a f e t y . Those 

s u b s e c t i o n s r e a d as f o l l o w s : 

"(a) Except as p r o v i d e d i n t h i s s e c t i o n , a 
l a n d l o r d may not r e t a l i a t e by d i s c r i m i n a t o r i l y 
i n c r e a s i n g r e n t or d e c r e a s i n g s e r v i c e s or by 
b r i n g i n g or t h r e a t e n i n g t o b r i n g an a c t i o n f o r 
p o s s e s s i o n b e c a u s e : 
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" ( 1 ) the t e n a n t has c o m p l a i n e d t o a 
g o v e r n m e n t a l agency c h a r g e d w i t h 
r e s p o n s i b i l i t y f o r enforcement of a 
b u i l d i n g or h o u s i n g code of a v i o l a t i o n 
a p p l i c a b l e t o the premises m a t e r i a l l y 
a f f e c t i n g h e a l t h and s a f e t y ; [ o r ] 

" ( 2 ) the t e n a n t has complained t o the 
l a n d l o r d of a v i o l a t i o n under S e c t i o n 
35-9A-204." 

Under A l a . Code 1975, § 35-9A-204: 

" ( a ) A l a n d l o r d s h a l l : 

" ( 1 ) comply w i t h the r e q u i r e m e n t s of 
a p p l i c a b l e b u i l d i n g and h o u s i n g codes 
m a t e r i a l l y a f f e c t i n g h e a l t h and s a f e t y ; 

" ( 2 ) make a l l r e p a i r s and do whatever 
i s n e c e s s a r y t o put and keep the premises 
i n a h a b i t a b l e c o n d i t i o n ; 

"  

" ( 4 ) m a i n t a i n i n good and s a f e w o r k i n g 
o r d e r and c o n d i t i o n a l l e l e c t r i c a l , 
p l u m b i n g , s a n i t a r y , h e a t i n g , v e n t i l a t i n g , 
a i r - c o n d i t i o n i n g , and o t h e r f a c i l i t i e s and 
a p p l i a n c e s , i n c l u d i n g e l e v a t o r s , s u p p l i e d 
or r e q u i r e d t o be s u p p l i e d by the l a n d l o r d 

The problems t h a t the Leeths complained of t o J & J and 

the governmental a g e n c i e s d i s c u s s e d i n the main o p i n i o n were 

p r i m a r i l y the presence of a l l e g e d l y " t o x i c mold" and a l l e g e d 

problems w i t h e i t h e r the v e n t i l a t i o n system or the s t r u c t u r a l 

i n t e g r i t y of the apartment such t h a t the L e e t h s ' apartment was 
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o f t e n f a c e d w i t h an i n f l u x of c i g a r e t t e and o t h e r smoke from 

a d j o i n i n g apartments. J & J p r e s e n t e d e v i d e n c e i n support of 

i t s motion f o r a summary judgment i n d i c a t i n g t h a t the 

apartment d i d not s u f f e r from any v e n t i l a t i o n or s t r u c t u r a l 

d e f i c i e n c i e s ; the Leeths p r e s e n t e d no ev i d e n c e c r e a t i n g a 

genuine i s s u e of m a t e r i a l f a c t t h a t such d e f i c i e n c i e s e x i s t e d 

o t h e r than t e s t i m o n y from Mrs. L e e t h i n d i c a t i n g t h a t smoke had 

e n t e r e d the apartment. In a d d i t i o n , the Leeths f a i l e d t o 

p r e s e n t e v i d e n c e i n d i c a t i n g t h a t t h e i r h e a l t h and s a f e t y had 

been m a t e r i a l l y a f f e c t e d by the presence of smoke t h a t might 

have i n v a d e d t h e i r apartment. 

J & J a l s o p r e s e n t e d as e v i d e n c e i n su p p o r t of i t s 

summary-judgment motion an a f f i d a v i t from an i n s p e c t o r s t a t i n g 

t h a t no mold was p r e s e n t i n the apartment. The Leeths 

p r e s e n t e d e v i d e n c e i n the form of Mrs. Leeth's d e p o s i t i o n 

t e s t i m o n y i n d i c a t i n g t h a t mold was p r e s e n t on c e r t a i n w a l l s , 

but the Leeths p r e s e n t e d no ev i d e n c e i n d i c a t i n g t h a t the mold 

Mrs. L e e t h saw on the w a l l s was " t o x i c " o t h e r than h e a r s a y 

t e s t i m o n y t h a t a f i r e m a n had i n d i c a t e d t o Mrs. L e e t h t h a t the 

mold was " t o x i c , " and c o u l d be c a u s i n g the L e e t h s ' h e a l t h 

problems. Thus, I conclude t h a t the Leeths f a i l e d t o p r e s e n t 
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ev i d e n c e i n d i c a t i n g t h a t the p o s s i b l e presence of mold of 

which the Leeths complained m a t e r i a l l y a f f e c t e d t h e i r h e a l t h 

and s a f e t y . 

F o r these r e a s o n s , I concur i n the r e s u l t reached by the 

main o p i n i o n r e s p e c t i n g the L e e t h s ' r e t a l i a t o r y - e v i c t i o n 

c l a i m . 
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