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B l a k e l y K i t c h e n s , Morgan K i t c h e n s , and K i t c h e n s 

P r o p e r t i e s ( h e r e i n a f t e r c o l l e c t i v e l y "the K i t c h e n s e s " ) a p p e a l 

f r o m a judgment o f the B a l d w i n C i r c u i t C o u r t ("the t r i a l 

c o u r t " ) denying t h e i r r e q u e s t f o r the t r i a l c o u r t t o c o n s i d e r 

a d d i t i o n a l compensatory damages i n r e c a l c u l a t i n g the amount of 

p u n i t i v e damages awarded t o them by an a r b i t r a t o r . T u r q u o i s e 

P r o p e r t i e s G u l f , I n c . ("Turquoise P r o p e r t i e s " ) , c r o s s - a p p e a l s 

from the same judgment, i n which the t r i a l c o u r t m o d i f i e d the 

a r b i t r a t i o n o r d e r t o i n c r e a s e the r a t i o of p u n i t i v e damages t o 

compensatory damages. 

T h i s d i s p u t e arose when the K i t c h e n s e s r e f u s e d t o c l o s e 

on the s a l e of t h r e e u n i t s i n T u r q u o i s e P l a c e , a condominium 

complex t h a t T u r q u o i s e P r o p e r t i e s was d e v e l o p i n g i n Orange 

Beach. Because the p a r t i e s c h a l l e n g e o n l y the amount of 

damages awarded and not the a r b i t r a t o r ' s f i n d i n g s r e g a r d i n g 

l i a b i l i t y on the c l a i m s and c o u n t e r c l a i m s the p a r t i e s r a i s e d , 

a f u l l r e c i t a t i o n of the e v i d e n c e p r e s e n t e d i s unnecessary. 

The f a c t s r e l e v a n t t o t h i s a p p e a l are as f o l l o w s : 

On March 24, 2005, Morgan K i t c h e n s ("Morgan") and 

B l a k e l y K i t c h e n s ("Blake"), who are b r o t h e r s , each e n t e r e d 

i n t o a purchase agreement t o purchase two a d j o i n i n g u n i t s i n 
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T u r q u o i s e P l a c e . Each u n i t c o s t $1,200,900. Morgan and B l a k e 

each p o s t e d a l e t t e r of c r e d i t i n the amount of $240,180, or 

20% of the t o t a l purchase p r i c e , as a d e p o s i t on h i s 

r e s p e c t i v e u n i t . 

A l s o on March 24, 2005, K i t c h e n s P r o p e r t i e s , a 

p a r t n e r s h i p between Morgan and B l a k e , e n t e r e d i n t o a purchase 

agreement f o r a t h i r d u n i t i n T u r q u o i s e P l a c e . The p r i c e f o r 

t h a t u n i t was $1,215,900. K i t c h e n s P r o p e r t i e s p o s t e d a l e t t e r 

of c r e d i t i n the amount of $243,180, or 20% of the t o t a l 

purchase p r i c e , on the u n i t i t had agreed t o buy. 

As the Tu r q u o i s e P l a c e development neared c o m p l e t i o n , 

c e r t i f i c a t e s of occupancy were i s s u e d f o r the K i t c h e n s e s ' 

u n i t s . I n June 2008, T u r q u o i s e P r o p e r t i e s sent the K i t c h e n s e s 

l e t t e r s demanding t h a t t h e y c l o s e on the u n i t s they had agreed 

t o purchase. At t h a t t i m e , however, the p o o l f o r the 

development had not been completed, and s t o r a g e u n i t s and 

cabanas t h a t had been p a r t of the p r o p o s a l f o r the T u r q u o i s e 

P l a c e development had not been b u i l t because of a l a c k of 

i n t e r e s t i n the s t r u c t u r e s . The s t o r a g e u n i t s and cabanas 

were t o be purchased s e p a r a t e l y from the r e s i d e n t i a l u n i t s i n 

T u r q u o i s e P l a c e . The K i t c h e n s e s r e f u s e d t o c l o s e because, 
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they s a i d , the proposed s t o r a g e u n i t s and cabanas were unique 

t o G u l f Coast condominiums and were among the reasons the 

K i t c h e n s e s had d e c i d e d t o purchase u n i t s i n T u r q u o i s e P l a c e . 

T u r q u o i s e P r o p e r t i e s o f f e r e d t o b u i l d s t o r a g e u n i t s and 

cabanas f o r the K i t c h e n s e s i f they agreed t o c l o s e on t h e i r 

u n i t s . N o n e t h e l e s s , the K i t c h e n s e s r e f u s e d t o c l o s e because, 

they s a i d , t h e y were r e l i e v e d from t h e i r o b l i g a t i o n s t o 

purchase the u n i t s because T u r q u o i s e P r o p e r t i e s had f a i l e d t o 

d e l i v e r what had been promised i n i t s s a l e s b r o c h u r e . 

The purchase agreements p r o v i d e d t h a t , i n the case of a 

d e f a u l t by the p u r c h a s e r , T u r q u o i s e P r o p e r t i e s was e n t i t l e d t o 

r e t a i n 15% of the t o t a l purchase p r i c e of the u n i t . The 

K i t c h e n s e s had p a i d 20% of the t o t a l purchase p r i c e of each of 

the u n i t s . However, when the K i t c h e n s e s r e f u s e d t o c l o s e on 

any of the u n i t s , T u r q u o i s e P r o p e r t i e s d i d not r e f u n d the 

a d d i t i o n a l 5% of the purchase p r i c e the K i t c h e n s e s had p a i d . 

On March 24, 2008, the K i t c h e n s e s sued T u r q u o i s e 

P r o p e r t i e s and i t s p r i n c i p a l , L a r r y Wireman; C a r i b e R e a l t y , 

the s a l e s agent f o r Tu r q u o i s e P l a c e ; and Wireman's w i f e , Judy 

Ramey Wireman, who was a p r i n c i p a l w i t h C a r i b e R e a l t y , 

( c o l l e c t i v e l y "the T u r q u o i s e P r o p e r t i e s d e f e n d a n t s " ) , a l l e g i n g 
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b r e a c h of c o n t r a c t , f r a u d , and v i o l a t i o n s of the I n t e r s t a t e 

Land S a l e s and F u l l D i s c l o s u r e A c t ("the ILSFDA"), 15 U.S.C. 

§ 1701 e t seq., and the Alabama U n i f o r m Condominium A c t ("the 

AUCA"), § 35-8A-101 e t seq., A l a . Code 1975. The K i t c h e n s e s 

l a t e r f i l e d an amended c o m p l a i n t t h a t , among o t h e r t h i n g s , 

added U.S. Bank, N.A. as a defendant and a l l e g e d a c l a i m of 

c o n v e r s i o n a g a i n s t U.S. Bank and Tu r q u o i s e P r o p e r t i e s . As t o 

the c o n v e r s i o n c l a i m , the K i t c h e n s e s c l a i m e d t h a t , because the 

purchase agreements a l l o w e d T u r q u o i s e P r o p e r t i e s t o r e t a i n 15% 

of the t o t a l purchase p r i c e i n the case of a d e f a u l t by the 

p u r c h a s e r , and because t h e y had p a i d 20% of the purchase p r i c e 

of each u n i t as t h e i r d e p o s i t s , T u r q u o i s e P r o p e r t i e s was 

u n l a w f u l l y r e f u s i n g t o r e f u n d 25% of each d e p o s i t , or 5% of 

the t o t a l purchase p r i c e of each u n i t . The p a r t i e s and the 

a r b i t r a t o r r e f e r r e d t o the money a t i s s u e as the "5% e x c e s s . " 

A t the time the c o m p l a i n t was f i l e d , U.S. Bank was h o l d i n g the 

d e p o s i t s i n escrow. 

The T u r q u o i s e P r o p e r t i e s defendants f i l e d a c o u n t e r c l a i m 

a g a i n s t the K i t c h e n s e s a l l e g i n g m i s r e p r e s e n t a t i o n under the 

AUCA and the ILSFDA, d e c e i t , d e f a m a t i o n , i n t e r f e r e n c e w i t h a 

c o n t r a c t u a l r e l a t i o n s h i p , and c l a i m s under the Alabama 
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L i t i g a t i o n A c c o u n t a b i l i t y A c t , § 12-19-270 e t seq., A l a . Code 

1975. The T u r q u o i s e P r o p e r t i e s defendants moved t o compel 

a r b i t r a t i o n , as p r o v i d e d i n the purchase agreements. The 

t r i a l c o u r t g r a n t e d the motion, and the matter went t o 

a r b i t r a t i o n . 

The a r b i t r a t i o n h e a r i n g was h e l d on June 10, 11, and 12, 

2009. On June 15, 2009, the a r b i t r a t o r e n t e r e d an i n t e r i m 

o r d e r d i r e c t i n g U.S. Bank t o r e f u n d $60,045 each t o Morgan and 

B l a k e and $60,795 t o K i t c h e n s P r o p e r t i e s , which r e p r e s e n t e d 

25% of the p r i n c i p a l amounts of t h e i r d e p o s i t s , p l u s i n t e r e s t . 

The a r b i t r a t o r went on t o say t h a t payment of the r e f u n d s d i d 

not a f f e c t any pending c l a i m s , d e f e n s e s , or r i g h t s t o the 

r e m a i n i n g amounts on d e p o s i t . The money was p a i d t o the 

K i t c h e n s e s on June 22, 2009. 

On September 30, 2009, the a r b i t r a t o r i s s u e d i t s f i n a l 

o r d e r . The a r b i t r a t o r found i n f a v o r of the T u r q u o i s e 

P r o p e r t i e s defendants on a l l the K i t c h e n s e s ' c l a i m s except f o r 

the c o n v e r s i o n c l a i m a s s e r t e d a g a i n s t T u r q u o i s e P r o p e r t i e s . 1 

He found i n f a v o r of the K i t c h e n s e s on a l l the Tu r q u o i s e 

1From the case a c t i o n summary, i t appears t h a t on F e b r u a r y 
2, 2010, the K i t c h e n s e s ' c o n v e r s i o n c l a i m a g a i n s t U.S. Bank 
was d i s m i s s e d . 
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P r o p e r t i e s d e f e n d a n t s ' c o u n t e r c l a i m s . As t o the c o n v e r s i o n 

c l a i m a g a i n s t T u r q u o i s e P r o p e r t i e s , the a r b i t r a t o r found t h a t 

T u r q u o i s e P r o p e r t i e s had wrongly w i t h h e l d the 5% excess from 

the K i t c h e n s e s because th e y had sought t o e n f o r c e t h e i r r i g h t s 

a g a i n s t T u r q u o i s e P r o p e r t i e s . In the o r d e r , the a r b i t r a t o r 

found t h a t the 5% excess had been i m p r o p e r l y w i t h h e l d f o r 13 

months, and he o r d e r e d T u r q u o i s e P r o p e r t i e s t o pay 6% i n t e r e s t 

on the excess f o r t h a t p e r i o d . The a r b i t r a t o r c a l c u l a t e d t h a t 

Morgan and B l a k e were b o t h due $3,602.70 i n i n t e r e s t and t h a t 

K i t c h e n s P r o p e r t i e s was due $3,647.70 i n i n t e r e s t . 

In a d d i t i o n , the a r b i t r a t o r h e l d t h a t T u r q u o i s e 

P r o p e r t i e s ' " c o n v e r s i o n of the [ K i t c h e n s e s ' ] money was w i l l f u l 

and i n t e n d e d t o oppress and aggravate the [ K i t c h e n s e s ] . " The 

a r b i t r a t o r f u r t h e r h e l d " t h a t a 3:1 r a t i o f o r p u n i t i v e damages 

i s not e x c e s s i v e " and " t h a t the p r o p e r measure of damages 

s i n c e t he f i v e p e r c e n t (5%) excess has now been r e p a i d i s a 

m u l t i p l e of the i n t e r e s t l o s t on s a i d money r a t h e r than the 

amount w i t h h e l d . " The a r b i t r a t o r awarded Morgan and B l a k e 

damages of $10,808.10 each and awarded K i t c h e n s P r o p e r t i e s 

damages of $10,943.10. The b a l a n c e of the K i t c h e n s e s ' 
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d e p o s i t s t h a t were b e i n g h e l d i n escrow were o r d e r e d t o be 

t u r n e d over t o T u r q u o i s e P r o p e r t i e s . 

The K i t c h e n s e s f i l e d w i t h the a r b i t r a t o r a motion t o 

modify the a r b i t r a t i o n award because of a l l e g e d c o m p u t a t i o n a l 

e r r o r s . In s u p p o r t of t h e i r motion, the K i t c h e n s e s argued 

t h a t , because T u r q u o i s e P r o p e r t i e s had a c t e d w i l l f u l l y and 

o p p r e s s i v e l y i n w i t h h o l d i n g the 5% e x c e s s , they s h o u l d have 

been awarded p u n i t i v e damages, a t a 3:1 r a t i o n , based upon the 

amount of the p r i n c i p a l the a r b i t r a t o r o r d e r e d r e t u r n e d t o 

them i n the i n t e r i m o r d e r and not j u s t on the i n t e r e s t awarded 

i n the f i n a l o r d e r . The a r b i t r a t o r d e n i e d the motion on 

November 3, 2009. 

The K i t c h e n s e s t i m e l y a p p e a l e d the a r b i t r a t o r ' s award t o 

the t r i a l c o u r t . On F e b r u a r y 2, 2010, the B a l d w i n c i r c u i t 

c l e r k e n t e r e d a judgment on the a r b i t r a t o r ' s award. The 

K i t c h e n s e s then f i l e d a motion a s k i n g the t r i a l c o u r t t o 

modify, c o r r e c t , or v a c a t e the a r b i t r a t i o n award as t o the 

c o n v e r s i o n c l a i m a g a i n s t T u r q u o i s e P r o p e r t i e s , a s s e r t i n g t h a t 

the a r b i t r a t o r had exceeded h i s a u t h o r i t y , had e x h i b i t e d 

e v i d e n t p a r t i a l i t y , and had engaged i n misconduct or 

m i s b e h a v i o r t h a t had p r e j u d i c e d the K i t c h e n s e s ' r i g h t s by 
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awarding inadequate damages. The K i t c h e n s e s a s s e r t e d t h a t 

p u n i t i v e damages s h o u l d have been c a l c u l a t e d based on b o t h the 

amount of the 5% excess t h a t the a r b i t r a t o r had o r d e r e d 

T u r q u o i s e P r o p e r t i e s t o r e f u n d t o them and the i n t e r e s t t h a t 

had a c c r u e d on the e x c e s s . A l t e r n a t i v e l y , the K i t c h e n s e s 

argued, the award was due t o be m o d i f i e d because, th e y s a i d , 

the a r b i t r a t o r had m i s c a l c u l a t e d the amount of p u n i t i v e 

damages, awarding them p u n i t i v e damages based upon the amount 

of i n t e r e s t awarded, a t a 2:1 r a t i o r a t h e r than the 3:1 r a t i o 

t o which the K i t c h e n s e s contended t h e y were e n t i t l e d . 

Upon c o n s i d e r a t i o n of the K i t c h e n s e s ' motion, the t r i a l 

c o u r t e n t e r e d a judgment i n c r e a s i n g by o n e - t h i r d the amount of 

p u n i t i v e damages awarded. I n i t s judgment, the t r i a l c o u r t 

s t a t e d as f o l l o w s : 

" [ T ] h e r e seems t o be an a m b i g u i t y i n the award of 
monetary damages compared t o the f i n d i n g s by the 
a r b i t r a t o r . W h i le the Court has concerns r e g a r d i n g 
the a r b i t r a t o r ' s g r a n t of p u n i t i v e damages on the 
i n t e r e s t a c c r u e d and not on the c o n v e r t e d p r i n c i p l e , 
t h i s c o u r t i s w i t h o u t a u t h o r i t y t o c o r r e c t t h a t 
p o r t i o n of the award. 

"However, the Court does have a u t h o r i t y t o 
modify the a r b i t r a t i o n award t o c o r r e c t the 
a m b i g u i t y and e v i d e n c e m i s c a l c u l a t i o n on the 
p u n i t i v e r a t i o . The a r b i t r a t o r s p e c i f i c a l l y s t a t e d 
i n the award t h a t the [ K i t c h e n s e s ] are e n t i t l e d t o 
a 3:1 p u n i t i v e r a t i o , y e t the computation of the 
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award a p p l i e d a 2:1 p u n i t i v e r a t i o . T h i s a m b i g u i t y 
does not s u f f i c i e n t l y determine the award and i s an 
e v i d e n t m i s c a l c u l a t i o n . " 

The t r i a l c o u r t then r e c a l c u l a t e d the damages and o r d e r e d 

T u r q u o i s e P r o p e r t i e s t o pay Morgan and B l a k e each $14,410.80, 

r e p r e s e n t i n g $3,602.70 i n compensatory damages and $10,808.10 

i n p u n i t i v e damages, and t o pay K i t c h e n s P r o p e r t i e s 

$14,590.80, r e p r e s e n t i n g $3,647.70 i n compensatory damages and 

$10,943.10 i n p u n i t i v e damages, f o r a t o t a l award t o the 

K i t c h e n s e s of $43,412.40. The K i t c h e n s e s t i m e l y a p p e a l e d 

from the t r i a l c o u r t ' s judgment t o t h i s c o u r t ; T u r q u o i s e 

P r o p e r t i e s t i m e l y c r o s s - a p p e a l e d from the judgment. 

"The s t a n d a r d of r e v i e w a p p l i c a b l e t o a r u l i n g 
on a motion t o c o n f i r m or v a c a t e an a r b i t r a t i o n 
award was d i s c u s s e d i n Maxus, I n c . v. S c i a c c a , 598 
So. 2d 1376, 1380-81 ( A l a . 1992): 

"'Where p a r t i e s , as i n t h i s case, have 
agreed t h a t d i s p u t e s s h o u l d go t o 
a r b i t r a t i o n , the r o l e of the c o u r t s i n 
r e v i e w i n g the a r b i t r a t i o n award i s l i m i t e d . 
T r a n s i t C a s u a l t y Co. v. Trenwick  
R e i n s u r a n c e Co. , 659 F.Supp. 1346 (S.D.N.Y. 
1987) , a f f i r m e d , 841 F.2d 1117 (2d C i r . 
1988) ; S a x i s Steamship Co. v. M u l t i f a c s  
I n t e r n a t i o n a l T r a d e r s , I n c . , 375 F.2d 577 
(2d C i r . 1967). On motions t o c o n f i r m or 
t o v a c a t e an award, i t i s not the f u n c t i o n 
of c o u r t s t o agree or d i s a g r e e w i t h the 
r e a s o n i n g of the a r b i t r a t o r s . A p p l i c a t i o n  
of S t a t e s Marine Corp. of Delaware, 12 7 
F.Supp. 943 (S.D.N.Y. 1954). C o u r t s are 
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o n l y t o a s c e r t a i n whether t h e r e e x i s t s one 
of the s p e c i f i c grounds f o r v a c a t i o n of an 
award. S a x i s Steamship Co. A c o u r t cannot 
s e t a s i d e the a r b i t r a t i o n award j u s t 
because i t d i s a g r e e s w i t h i t ; a p o l i c y 
a l l o w i n g i t t o do so would undermine the 
f e d e r a l p o l i c y of e n c o u r a g i n g the 
s e t t l e m e n t of d i s p u t e s by a r b i t r a t i o n . 
U n i t e d S t e e l w o r k e r s of America v.  
E n t e r p r i s e Wheel & Car Corp., 363 U.S. 593, 
80 S. Ct. 1358, 4 L. Ed. 2d 1424 (1960); 
V i r g i n I s l a n d s N u r s i n g A s s o c i a t i o n ' s  
B a r g a i n i n g U n i t v. S c h n e i d e r , 668 F.2d 221 
(3d C i r . 1981). An award s h o u l d be v a c a t e d 
o n l y where the p a r t y a t t a c k i n g the award 
c l e a r l y e s t a b l i s h e s one of the grounds 
s p e c i f i e d [ i n 9 U.S.C. § 10]. Catz  
American Co. v. P e a r l Grange F r u i t  
Exchange, I n c . , 292 F.Supp. 549 (S.D.N.Y. 
1968).'" 

R.P. Indus., I n c . v. S&M Equip. Co., 896 So. 2d 460, 464 ( A l a . 

2004). 

"The s t a n d a r d by which an a p p e l l a t e c o u r t r e v i e w s a 
t r i a l c o u r t ' s o r d e r c o n f i r m i n g [or v a c a t i n g ] an 
a r b i t r a t i o n award under the F e d e r a l A r b i t r a t i o n A c t 
i s t h a t q u e s t i o n s of law are re v i e w e d de novo and 
f i n d i n g s of f a c t are re v i e w e d o n l y f o r c l e a r e r r o r . 
See R i c c a r d v. P r u d e n t i a l I n s . Co., 307 F.3d 1277, 
1289 (11th C i r . 2002) 

H e r e f o r d v. D.R. Horton, I n c . , 13 So. 3d 375, 378 ( A l a . 2009) . 

The K i t c h e n s e s ' Appeal 

The K i t c h e n s e s c o r r e c t l y p o i n t out t h a t a r e t u r n of the 

money i m p r o p e r l y w i t h h e l d does not c o n s t i t u t e a complete 

defense t o a c l a i m of c o n v e r s i o n . See P i k e v. Reed, [Ms. 

11 
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2080386, June 19, 2009] So. 3d , ( A l a . C i v . App. 

2009). However, T u r q u o i s e P r o p e r t i e s i s e n t i t l e d t o show the 

r e t u r n of the 5% excess i n m i t i g a t i o n of damages. I d . See  

a l s o Brown v. Campbell, 536 So. 2d 920, 922 ( A l a . 1989) 

("[R]ecovery of the p r o p e r t y by the p l a i n t i f f does not bar a 

s u i t f o r c o n v e r s i o n but merely reduced the p l a i n t i f f ' s damages 

by the v a l u e of the p r o p e r t y a t the time of i t s r e t u r n . " ) . 

T h i s i s t r u e even i f the c o u r t has c o m p e l l e d the r e t u r n of the 

c o n v e r t e d p r o p e r t y . Roebuck Auto S a l e s , I n c . v. W a l l a c e , 293 

A l a . 231, 235, 301 So. 2d 546, 549 (1974) ("'In any case, 

r e t u r n of the c h a t t e l , whether consented t o by the p l a i n t i f f 

or c o m p e l l e d by the c o u r t , does not bar the a c t i o n , but goes 

merely t o reduce the damages.'" ( q u o t i n g P r o s s e r on T o r t s , 98 

(3d ed. 1 9 6 4 ) ) ) . "[A]n 'award of p u n i t i v e damages i s w i t h i n 

the sound d i s c r e t i o n of the j u r y , c o n s i d e r i n g a l l a t t e n d a n t 

c i r c u m s t a n c e s The j u r y ' s award i s t o p u n i s h the wrongdoer 

based upon the e n o r m i t y of the wrong t o the p l a i n t i f f , as w e l l 

as the n e c e s s i t y t o p r e v e n t s i m i l a r wrongs from b e i n g 

committed i n the f u t u r e . ' Roberson v. Ammons, 477 So. 2d 957, 

961 ( A l a . 1985)." B i s h o p v. C h i l t o n County, 990 So. 2d 287, 

290 ( A l a . 2008) . See a l s o F l i n t C o n s t r . Co. v. H a l l , 904 So. 

12 
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2d 236, 254 ( A l a . 2004) ("whether t o award p u n i t i v e damages 

was d i s c r e t i o n a r y w i t h the j u r y " ) . 

The K i t c h e n s e s a s s e r t t h a t the a r b i t r a t o r ' s award s h o u l d 

have been v a c a t e d because, they say, the a r b i t r a t o r exceeded 

h i s powers, e x h i b i t e d p a r t i a l i t y , e x h i b i t e d misconduct or 

m i s b e h a v i o r t h a t p r e j u d i c e d t h e i r r i g h t s , and a c t e d i n 

m a n i f e s t d i s r e g a r d of the law. S p e c i f i c a l l y , t h e y argue, the 

5% excess the a r b i t r a t o r o r d e r e d T u r q u o i s e P r o p e r t i e s t o 

r e t u r n t o them i n the June 2009 i n t e r i m o r d e r c o n s t i t u t e s 

compensatory damages t h a t s h o u l d have been i n c l u d e d i n the 

a r b i t r a t o r ' s c a l c u l a t i o n of p u n i t i v e damages. In o t h e r words, 

the K i t c h e n s e s argue, the a r b i t r a t o r s h o u l d have awarded them 

$180,885 (the combined amount of the 5% excess f o r Morgan, 

B l a k e , and K i t c h e n s P r o p e r t i e s ) p l u s i n t e r e s t on t h a t amount 

of $10,853.10, f o r a t o t a l of $191,738.10 i n compensatory 

damages, p l u s t h r e e times t h a t amount, $575,214.30, i n 

p u n i t i v e damages, f o r t o t a l damages of $766,952.40. 2 

2 I n i t s i n i t i a l b r i e f on a p p e a l , T u r q u o i s e P r o p e r t i e s 
argues t h a t i n a s k i n g f o r compensatory damages i n the amount 
of the 5% excess t h a t was r e t u r n e d t o them on June 22, 2009, 
the K i t c h e n s e s are s e e k i n g a double r e c o v e r y of t h a t amount. 
However, i n the K i t c h e n s e s ' r e p l y b r i e f , they make c l e a r t h a t 
they are not s e e k i n g a double r e c o v e r y of the 5% e x c e s s ; t h e y 
are a r g u i n g o n l y t h a t the $180,885 t h a t was r e t u r n e d t o them 
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In the purchase agreements, the p a r t i e s e x p l i c i t l y agreed 

t h a t a r b i t r a t i o n of d i s p u t e s would be governed by the F e d e r a l 

A r b i t r a t i o n A c t ("the FAA"), 9 U.S.C. § 1 e t seq. The FAA 

p r o v i d e s the f o l l o w i n g grounds f o r v a c a t u r of an a r b i t r a t i o n 

award: 

"(1) where the award was p r o c u r e d by c o r r u p t i o n , 
f r a u d , or undue means; 

"(2) where t h e r e was e v i d e n t p a r t i a l i t y or 
c o r r u p t i o n i n the a r b i t r a t o r s , or e i t h e r of them; 

"(3) where the a r b i t r a t o r s were g u i l t y of misconduct 
i n r e f u s i n g t o postpone the h e a r i n g , upon s u f f i c i e n t 
cause shown, or i n r e f u s i n g t o hear e v i d e n c e 
p e r t i n e n t and m a t e r i a l t o the c o n t r o v e r s y ; or of any 
o t h e r m i s b e h a v i o r by which the r i g h t s of any p a r t y 
have been p r e j u d i c e d ; or 

"(4) where the a r b i t r a t o r s exceeded t h e i r powers, or 
so i m p e r f e c t l y e x e c u t e d them t h a t a mutual, f i n a l , 
and d e f i n i t e award upon the s u b j e c t m a t t e r s u b m i t t e d 
was not made." 

9 U.S.C. § 1 0 ( a ) . 

The K i t c h e n s e s a s s e r t t h a t , i n d e t e r m i n i n g the amount of 

damages t o be awarded t o them, the a r b i t r a t o r exceeded h i s 

powers i n v i o l a t i o n of 9 U.S.C. § 1 0 ( a ) ( 4 ) . 

a f t e r the a r b i t r a t o r e n t e r e d h i s i n t e r i m o r d e r s h o u l d be 
c o n s i d e r e d compensatory damages f o r the purpose of c a l c u l a t i n g 
p u n i t i v e damages. 
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"In r e s o l v i n g a q u e s t i o n c o n c e r n i n g the 
a u t h o r i t y of the a r b i t r a t o r s , c o u r t s must b r o a d l y 
c o n s t r u e the agreement and r e s o l v e a l l doubts i n 
f a v o r of the a r b i t r a t o r s . Moses H. Cone Memorial  
H o s p i t a l v. Mercury C o n s t r u c t i o n Corp., 460 U.S. 1, 
103 S. Ct. 927, 74 L. Ed. 2d 765 (1983). F u r t h e r , 
the Supreme Cou r t has s t a t e d t h a t i f the n a t i o n a l 
p o l i c y f a v o r i n g the s e t t l e m e n t of d i s p u t e s by 
a r b i t r a t i o n i s t o have any r e a l s u b s t a n c e , then i t 
i s e s s e n t i a l t h a t a r b i t r a t o r s have a g r e a t d e a l of 
f l e x i b i l i t y i n f a s h i o n i n g remedies. U n i t e d  
S t e e l w o r k e r s of America v. E n t e r p r i s e Wheel & Car  
Corp., 363 U.S. 593, 80 S. Ct. 1358, 4 L. Ed. 2d 
1424 (1960). Thus t h e r e i s a heavy burden on those 
c l a i m i n g t h a t the a r b i t r a t o r s ' awards exceed t h e i r 
a u t h o r i t y , and the a r b i t r a t o r i s g i v e n b r o a d 
l a t i t u d e and d i s c r e t i o n . W i l l o u g h b y R o o f i n g [& 
Supply Co. v. Kajima I n t ' l , I n c . , 598 F. Supp. 353 
(N.D. A l a . 1984), a f f ' d , 776 F.2d 269 (11th C i r . 
1985)] 

H.L. F u l l e r C o n s t r . Co. v. I n d u s t r i a l Dev. Bd. of V i n c e n t , 5 90 

So. 2d 218, 223 ( A l a . 1991). 

In R.P. I n d u s t r i e s , I n c . v. S&M Equipment Co., s u p r a , our 

supreme c o u r t c o n s i d e r e d the q u e s t i o n whether a r b i t r a t o r s had 

exceeded t h e i r a u t h o r i t y i n awarding S&M Equipment i n t e r e s t 

and an a t t o r n e y fee i n a d i s p u t e a r b i t r a t e d between the 

p a r t i e s because, i t was argued, the a p p l i c a b l e s t a t e law d i d 

not p r o v i d e f o r the award of such damages. In a f f i r m i n g the 

award, our supreme c o u r t quoted w i t h a p p r o v a l an o p i n i o n of 

the U n i t e d S t a t e s Court of Appeals f o r the Second C i r c u i t : 
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"'An a r b i t r a t o r exceeds h i s powers 
when he " r u l e [ s ] on i s s u e s not p r e s e n t e d t o 
[him] by the p a r t i e s . " See Fahnestock &  
Co. v. Waltman, 935 F.2d 512, 515 (2d C i r . 
1991) ( c i t a t i o n and q u o t a t i o n marks 
o m i t t e d ) ; 9 U.S.C. § 1 0 ( a ) ( 4 ) . S e c t i o n 
10(a)(4) of the FAA " f o c u s e s on whether the 
a r b i t r a t o r [ ] had the power, based on the 
p a r t i e s ' s u b m i s s i o n s or the a r b i t r a t i o n 
agreement, t o r e a c h a c e r t a i n i s s u e , not 
whether the a r b i t r a t o r [ ] c o r r e c t l y d e c i d e d 
t h a t i s s u e . " DiRussa v. Dean W i t t e r  
Reynolds, I n c . , 121 F.3d 818, 824 (2d C i r . 
1997). MVL contends t h a t the a r b i t r a t o r 
exceeded h i s powers by c a l c u l a t i n g P r i m a r y 
Year EBITDA [income from o p e r a t i o n s b e f o r e 
c e r t a i n enumerated expense and income 
items] i n accordance w i t h h i s u n d e r s t a n d i n g 
of the p a r t i e s ' i n t e n t , r a t h e r than i n 
accordance w i t h GAAP [ g e n e r a l l y a c c e p t e d 
a c c o u n t i n g p r i n c i p l e s ] . The D i s t r i c t C ourt 
c o n c l u d e d t h a t § 10(a)(4) does not p r o v i d e 
a b a s i s f o r v a c a t u r of the a r b i t r a t i o n 
award because "MVL's c o n t e n t i o n t h a t 
S h e r r i l l f a i l e d t o a p p l y GAAP i s b e s t 
c h a r a c t e r i z e d as a c h a l l e n g e t o h i s 
a p p l i c a t i o n of the law, r a t h e r than a 
c h a l l e n g e under S e c t i o n 10(a) ( 4 ) . " (Order, 
Aug. 30, 2002, a t 30.) 

"'We agree w i t h the D i s t r i c t C o u r t . 
MVL does not contend t h a t the a r b i t r a t o r 
r e s o l v e d an i s s u e t h a t the p a r t i e s ' 
agreement d i d not a u t h o r i z e him t o r e s o l v e . 
Indeed, the o n l y i s s u e t h a t he r e s o l v e d - -
the c a l c u l a t i o n of P r i m a r y Year EBITDA--was 
the p r e c i s e i s s u e t h a t the Amendment 
a u t h o r i z e d him t o d e c i d e . (Amendment t o 
Stock Purchase Agreement § 1 ( d ) ; L e t t e r 
from S h e r r i l l t o M o r r i s and Smith of 
8/15/01, a t 4.) MVL does not argue t h a t the 
a r b i t r a t o r d e c i d e d any i s s u e o t h e r than the 
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c a l c u l a t i o n of EBITDA; r a t h e r , MVL argues 
t h a t he c a l c u l a t e d EBITDA i n c o r r e c t l y . 
Even i f MVL i s c o r r e c t , however, t h a t 
argument p r o v i d e s no b a s i s f o r v a c a t i n g the 
award under § 1 0 ( a ) ( 4 ) . See DiRussa, 121 
F.3d a t 824 ("DiRussa's r e a l o b j e c t i o n 
appears t o be t h a t the a r b i t r a t o r s 
committed an obvious l e g a l e r r o r i n d e n y ing 
him a t t o r n e y ' s f e e s . S e c t i o n 10(a)(4) was 
not i n t e n d e d t o a p p l y t o such a 
s i t u a t i o n . " ) . ' 

"Hoeft v. MVL Group, I n c . , 343 F.3d 57, 71-72 (2d 
C i r . 2003). See a l s o N a t i o n w i d e Mut. I n s . Co. v.  
Home I n s . Co., 330 F.3d 843, 846 (6th C i r . 2003); 
Buzas B a s e b a l l , I n c . v. S a l t Lake T r a p p e r s , I n c . , 
925 P.2d 941 (Utah 1996); and E l j e r Mfg., I n c . v.  
Kowin Dev. Corp., 14 F.3d 1250 (7th C i r . 1994)." 

R.P. I n d u s t r i e s , I n c . , 896 So. 2d a t 466-67. 

In t h i s case, the purchase agreements s p e c i f i c a l l y 

p r o v i d e d t h a t " [ t ] h e p a r t i e s agree t h a t the a r b i t r a t o r or 

a r b i t r a t o r s may g r a n t any remedy or r e l i e f t h a t an a r b i t r a t o r 

deems j u s t and e q u i t a b l e w i t h i n the scope of the Agreement and 

s u b j e c t t o l i m i t a t i o n s of remedy as s e t f o r t h i n S e c t i o n 

4 ( b ) . " The l i m i t a t i o n s s e t f o r t h i n S e c t i o n 4(b) of the 

purchase agreements are not a p p l i c a b l e t o t h i s a p p e a l . 

The i s s u e s r e g a r d i n g whether T u r q u o i s e P r o p e r t i e s was 

l i a b l e f o r c o n v e r s i o n f o r r e f u s i n g t o r e t u r n the 5% excess t o 

the K i t c h e n s e s and, i f so, the amount of damages t o be awarded 

t o the K i t c h e n s e s were e x p l i c i t l y s u b m i t t e d t o the a r b i t r a t o r 
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f o r r e s o l u t i o n . The a r b i t r a t o r cannot be s a i d t o have 

exceeded h i s powers i n d e t e r m i n i n g the i s s u e s b e f o r e him. The 

K i t c h e n s e s c l a i m t h a t the a r b i t r a t o r exceeded h i s powers i n 

d e t e r m i n i n g the amount of damages i s i n r e a l i t y a c l a i m t h a t 

the a r b i t r a t o r made a l e g a l e r r o r i n d e t e r m i n i n g the amount of 

damages t o be awarded. As p o i n t e d out i n the cases c i t e d i n 

R.P. I n d u s t r i e s , s u p r a , S e c t i o n 10(a)(4) was not i n t e n d e d t o 

encompass such s i t u a t i o n s . 

The K i t c h e n s e s f u r t h e r a s s e r t t h a t the a r b i t r a t o r 

exceeded h i s a u t h o r i t y because, t h e y say, the amount of 

damages he awarded f o r the w r o n g f u l c o n v e r s i o n of the 5% 

excess d i d not conform t o Alabama law. In sup p o r t of t h e i r 

c o n t e n t i o n , the K i t c h e n s e s quote the f o l l o w i n g language from 

our supreme c o u r t ' s r e c e n t o p i n i o n i n Raymond James F i n a n c i a l 

S e r v i c e s , I n c . v. Honea, [Ms. 1081688, June 18, 2010] So. 

3d , ( A l a . 2010): "[E]ven though agreements p r o v i d i n g 

f o r the expanded j u d i c i a l r e v i e w of a r b i t r a t i o n awards may not 

be e n f o r c e a b l e under the FAA, they are n e v e r t h e l e s s 

e n f o r c e a b l e under Alabama common law because Alabama c o u r t s 

have c o n s i s t e n t l y h e l d t h a t g e n e r a l c o n t r a c t law r e q u i r e s t h a t 

a r b i t r a t i o n agreements be e n f o r c e d as w r i t t e n . " The 
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K i t c h e n s e s argue t h a t , because the purchase agreements between 

the p a r t i e s s p e c i f i e d t h a t they were " s u b j e c t t o and governed 

by the laws of the S t a t e of Alabama," the quoted language from 

Honea broadens the bases f o r j u d i c i a l r e v i e w of the 

a r b i t r a t i o n award beyond the bases enumerated i n § 10 of the 

FAA t o f u r t h e r i n c l u d e any f a i l u r e by the a r b i t r a t o r t o comply 

w i t h s t a t e law. T h e r e f o r e , the K i t c h e n s e s say, because, i n 

t h e i r o p i n i o n , the a r b i t r a t o r ' s award d i d not comply w i t h 

Alabama law, i t was due t o be v a c a t e d . 

We f i r s t note t h a t the language the K i t c h e n s e s quote from 

Honea i s Honea's argument; i t i s not the h o l d i n g of our 

supreme c o u r t . I d . Moreover, we d i s a g r e e w i t h the 

K i t c h e n s e s ' r e a d i n g of Honea. At i s s u e i n t h a t case was 

whether an agreement t o expand the grounds f o r j u d i c i a l r e v i e w 

of an a r b i t r a t i o n award, o t h e r w i s e not e n f o r c e a b l e under the 

FAA, was n o n e t h e l e s s e n f o r c e a b l e " i f those o t h e r grounds 

[were] a u t h o r i z e d by s t a t e s t a t u t e or by common law." I d . a t 

. The a r b i t r a t i o n agreement a t i s s u e , a p p e a r i n g i n a 

p r o v i s i o n e n t i t l e d " A r b i t r a t i o n and D i s p u t e R e s o l u t i o n , " 

c o n t a i n e d the f o l l o w i n g language: 
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"'(c) A c o u r t of competent j u r i s d i c t i o n may e n t e r 
judgment based on the award r e n d e r e d by the 
a r b i t r a t o r s . We agree t h a t b o t h p a r t i e s w i l l have 
a r i g h t t o a p p e a l the d e c i s i o n of the a r b i t r a t o r s i f 
the a r b i t r a t o r s award damages t h a t exceed $100,000; 
the a r b i t r a t o r s do not award damages and the amount 
of my l o s s of p r i n c i p a l exceeds $100,000; or the 
a r b i t r a t o r s award p u n i t i v e damages. In each of the 
f o r e g o i n g c ases, a c o u r t h a v i n g j u r i s d i c t i o n w i l l 
conduct a "de novo" r e v i e w of the t r a n s c r i p t and 
e x h i b i t s of the a r b i t r a t i o n h e a r i n g . ' " 

Honea, So. 3d a t . 

In Honea, Raymond James argued, among o t h e r t h i n g s , t h a t 

under the FAA and the Alabama A r b i t r a t i o n A c t ("the AAA"), § 

6-6-1 e t seq., A l a . Code 1975, " c o u r t s may not engage i n de 

novo r e v i e w even i f the p a r t i e s had c o n t r a c t u a l l y agreed t o 

such r e v i e w . " I d . a t . Our supreme c o u r t d i s a g r e e d , 

however, h o l d i n g t h a t , 

" [ u ] n d e r the Alabama common law, c o u r t s must 
r i g o r o u s l y e n f o r c e c o n t r a c t s , i n c l u d i n g a r b i t r a t i o n 
agreements, a c c o r d i n g t o t h e i r terms i n o r d e r t o 
g i v e e f f e c t t o the c o n t r a c t u a l r i g h t s and 
e x p e c t a t i o n s of the p a r t i e s . ... A p p l y i n g t h a t 
p r i n c i p l e i n t h i s case r e q u i r e s us t o g i v e e f f e c t t o 
the p r o v i s i o n i n the a r b i t r a t i o n agreement 
a u t h o r i z i n g a c o u r t h a v i n g j u r i s d i c t i o n t o conduct 
a de novo r e v i e w of the award e n t e r e d as a r e s u l t of 
a r b i t r a t i o n p r o c e e d i n g s conducted p u r s u a n t t o t h a t 
same agreement." 

I d . a t . 
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In t h i s case, the language on which the K i t c h e n s e s r e l y 

i n s u p p o r t of t h e i r c o n t e n t i o n t h a t the purchase agreements 

p r o v i d e d f o r expanded j u d i c i a l r e v i e w of the a r b i t r a t i o n 

award, i . e . , t h a t the purchase agreements are governed by 

Alabama law, does not appear i n the a r b i t r a t i o n p r o v i s i o n of 

the purchase agreements. The a r b i t r a t i o n p r o v i s i o n i n the 

purchase agreements s t a t e s t h a t the agreements " s h a l l be 

governed by the [FAA]." N o t h i n g i n the a r b i t r a t i o n p r o v i s i o n 

i t s e l f a l l o w s f o r expanded j u d i c i a l r e v i e w of the a r b i t r a t i o n 

award on s t a t e - l a w grounds. 

To r e a d Honea as the K i t c h e n s e s do would be t o e v i s c e r a t e 

the purpose b e h i n d a r b i t r a t i o n , i . e . , t o s e t t l e d i s p u t e s 

w i t h o u t the need f o r f o r m a l l i t i g a t i o n . See § 6-6-1, A l a . 

Code 1975. As the U n i t e d S t a t e s Supreme Court e x p l a i n e d i n 

H a l l S t r e e t A s s o c i a t e s , L.L.C. v M a t t e l , I n c . , 552 U.S. 576, 

588 (2008), i n c o n c l u d i n g t h a t c o n t r a c t u a l p r o v i s i o n s a l l o w i n g 

f o r expanded j u d i c i a l r e v i e w of an a r b i t r a t i o n award are 

u n e n f o r c e a b l e : 

" I n s t e a d of f i g h t i n g the t e x t [of the s e c t i o n s 
of the FAA p r o v i d i n g f o r v a c a t u r and m o d i f i c a t i o n of 
a r b i t r a t i o n awards], i t makes more sense t o see the 
t h r e e p r o v i s i o n s , §§ 9-11, as s u b s t a n t i a t i n g a 
n a t i o n a l p o l i c y f a v o r i n g a r b i t r a t i o n w i t h j u s t the 
l i m i t e d r e v i e w needed t o m a i n t a i n a r b i t r a t i o n ' s 
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e s s e n t i a l v i r t u e of r e s o l v i n g d i s p u t e s s t r a i g h t a w a y . 
Any o t h e r r e a d i n g opens the door t o the f u l l - b o r e  
l e g a l and e v i d e n t i a r y appeals t h a t can 'rende[r]  
i n f o r m a l a r b i t r a t i o n merely a p r e l u d e t o a more  
cumbersome and time-consuming j u d i c i a l r e v i e w  
p r o c e s s , ' Kyocera [Corp. v. P r u d e n t i a l - B a c h e Trade  
S e r v s . , I n c . ], 341 F.3d [987] a t 998 [ ( 9 t h C i r . 
2 0 0 3 ) ] ; c f . E t h y l Corp. v. U n i t e d S t e e l w o r k e r s of  
America, 768 F.2d 180, 184 (C.A.7 1985), and b r i n g  
a r b i t r a t i o n t h e o r y t o g r i e f i n p o s t - a r b i t r a t i o n  
p r o c e s s . " 

(Emphasis added.) 

A c c o r d i n g l y , we r e j e c t the K i t c h e n s e s ' a s s e r t i o n t h a t 

Honea r e q u i r e s us t o v a c a t e the a r b i t r a t i o n award on the b a s i s 

t h a t the award was not determined i n compliance w i t h s t a t e 

law. We conclude t h a t the a r b i t r a t o r d i d not exceed h i s 

powers i n d e t e r m i n i n g the amount of damages t o be awarded t o 

the K i t c h e n s e s on t h e i r c o n v e r s i o n c l a i m . 

The K i t c h e n s e s a l s o contend t h a t , i n d e t e r m i n i n g damages, 

the a r b i t r a t o r e x h i b i t e d p a r t i a l i t y i n v i o l a t i o n of § 

10(a)(2) of the FAA. Our r e s e a r c h has r e v e a l e d no Alabama 

cases i n v o l v i n g the a l l e g e d i m p a r t i a l i t y of an a r b i t r a t o r i n 

making a d e c i s i o n . We t u r n , then, t o o p i n i o n s of f e d e r a l 

j u r i s d i c t i o n s f o r guidance. In Hobet M i n i n g , I n c . v. 

I n t e r n a t i o n a l Union, U n i t e d Mine Workers of America, 877 F. 

Supp. 1011 (S.D. W.Va. 1994), the U n i t e d S t a t e s D i s t r i c t C ourt 
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f o r the Southern D i s t r i c t of West V i r g i n i a d i s c u s s e d the 

burden r e q u i r e d of a p a r t y a s s e r t i n g t h a t an a r b i t r a t o r has 

e x h i b i t e d p a r t i a l i t y . 

" I n g e n e r a l , t o demonstrate ' e v i d e n t p a r t i a l i t y ' 
under the FAA, the p a r t y s e e k i n g v a c a t i o n has the 
burden of p r o v i n g t h a t 'a r e a s o n a b l e person would 
have t o conclude t h a t an a r b i t r a t o r was p a r t i a l t o 
one p a r t y t o the a r b i t r a t i o n . ' 7 M o r e l i t e [ C o n s t r .  
Corp. v. New York C i t y D i s t . C o u n c i l C a r p e n t e r s  
B e n e f i t Funds], 748 F.2d [79] a t 84 [(2d C i r . 
1 9 8 4 ) ] ; a c c o r d Peoples Sec. L i f e I n s . Co. v.  
Monumental L i f e I n s . Co., 991 F.2d 141, 146 (4th 
C i r . 1993) ( c i t i n g w i t h a p p r o v a l the M o r e l i t e 
s t a n d a r d as quoted i n Apperson [v. F l e e t C a r r i e r  
Corp. ], 879 F.2d [1344] a t 1358 (6th C i r . 1989)] 
( a d o p t i n g M o r e l i t e s t a n d a r d ) ; A u s t i n South I , L t d .  
v. Barton-Malow Co., 799 F.Supp. 1135, 1142 (M.D. 
F l a . 1992) ( a p p l y i n g M o r e l i t e s t a n d a r d ) ; c f . S u n k i s t  
S o f t D r i n k s v. S u n k i s t Growers, 10 F.3d 753, 758 
(11th C i r . 1993), p e t i t i o n f o r c e r t . f i l e d , 63 USLW 
3065 ( J u l y 6, 1994) ( p a r t y a l l e g i n g e v i d e n t 
p a r t i a l i t y must prove conduct c r e a t i n g 'a r e a s o n a b l e 
appearance of b i a s ' ) ; Sheet M e t a l Workers I n t ' l  
Ass'n L o c a l Union # 420 v. Kinney A i r Cond. Co., 75 6 
F 2d 742 74C /9th C i r . 1985) ( p a r t y a l l e g i n g F.2d 742, 745 (9th 
e v i d e n t p a r t i a l i t y must e s t a b l i s h 'a r e a s o n a b l e 
i m p r e s s i o n ' of p a r t i a l i t y ) . 'The a l l e g e d p a r t i a l i t y 
must be " d i r e c t , d e f i n i t e , and c a p a b l e of 
d e m o n s t r a t i o n r a t h e r than remote, u n c e r t a i n or 
s p e c u l a t i v e . " ' P e o p l e s , 991 F.2d a t 146 ( q u o t i n g 
H e a l t h S e r v s . Mgt. Corp. v. Hughes, 975 F.2d 1253, 
1264 (7th C i r . 1992) ( q u o t i n g F l o r a s y n t h , I n c . v.  
P i c k h o l z , 750 F.2d 171, 173-74 (2d C i r . 1984)); see  
a l s o M i d d l e s e x Mut. I n s . Co. v. L e v i n e , 675 F.2d 
1197, 1202 (11th C i r . 1982) ( q u o t i n g Tamari v. Bache  
H a l s e y S t u a r t , I n c . , 619 F.2d 1196, 1200 (7th C i r . ) , 
c e r t . d e n i e d , 449 U.S. 873, 101 S. Ct. 213, 66 L. 
Ed.2d 93 (1980)). Moreover, the p a r t y a s s e r t i n g 
e v i d e n t p a r t i a l i t y 'must e s t a b l i s h s p e c i f i c f a c t s 
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t h a t i n d i c a t e improper motives on the p a r t of the 
a r b i t r a t o r . ' P e o p l e s , 991 F.2d a t 146. 

" 7The 'reasonable p e r s o n ' s t a n d a r d r e q u i r e s a showing 
of something more than the 'appearance of b i a s , ' but 
not the ' i n s u r m o u ntable' s t a n d a r d of 'proof of 
a c t u a l b i a s . ' M o r e l i t e , 748 F.2d a t 84." 

Hobet M i n i n g , 877 F. Supp. a t 1018-19. 

In t h i s case, the K i t c h e n s e s base t h e i r c l a i m t h a t the 

a r b i t r a t o r e x h i b i t e d p a r t i a l i t y on h i s r e f u s a l t o award what 

they b e l i e v e would be adequate damages a f t e r e x p l i c i t l y 

f i n d i n g i n f a v o r of the K i t c h e n s e s on t h e i r c o n v e r s i o n c l a i m . 

In s u p p o r t of t h e i r c o n t e n t i o n t h a t the a r b i t r a t o r ' s a c t i o n 

shows p a r t i a l i t y j u s t i f y i n g a r e v e r s a l of h i s award of 

damages, the K i t c h e n s e s c i t e Ex p a r t e Courtney, 937 So. 2d 

1060 ( A l a . 2006), and Grimes v. Dodge, 816 So. 2d 53 ( A l a . 

C i v . App. 2001). In Courtney, our supreme c o u r t d e t e r m i n e d 

t h a t the j u r y ' s award of damages was inadequate based upon the 

amount of damages the p l a i n t i f f had proven a t t r i a l . 

C ourtney, 937 So. 2d a t 1064. In Grimes, t h i s c o u r t r e v e r s e d 

the j u r y ' s award of damages because the j u r y had found the 

defendant l i a b l e f o r an a c c i d e n t i n which the p l a i n t i f f was 

i n j u r e d , but i t s award of damages d i d not i n c l u d e an amount a t 

l e a s t as h i g h as the amount proven by the p l a i n t i f f ' s 
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u n c o n t r a d i c t e d e v i d e n c e of damages. Grimes, 816 So. 2d a t 56. 

N e i t h e r case i s a p p l i c a b l e t o the i s s u e whether an a r b i t r a t o r 

e x h i b i t e d p a r t i a l i t y i n c a l c u l a t i n g p u n i t i v e damages. 

An a r b i t r a t o r ' s u l t i m a t e d e t e r m i n a t i o n as t o the amount 

of damages t o be awarded i n a g i v e n case cannot be the b a s i s 

of a showing t h a t the a r b i t r a t o r e x h i b i t e d p a r t i a l i t y , t h a t 

i s , t h a t the a r b i t r a t o r was b i a s e d i n f a v o r of one p a r t y . In 

e v e r y case, an a r b i t r a t o r w i l l d e c i d e f o r one p a r t y or the 

o t h e r , but t h a t d e c i s i o n does not demonstrate e v i d e n t 

p a r t i a l i t y or b i a s on the p a r t of the a r b i t r a t o r . Other than 

the a r b i t r a t o r ' s d e t e r m i n a t i o n of the amount of p u n i t i v e 

damages t o award t o them, the K i t c h e n s e s f a i l t o i d e n t i f y 

conduct on the p a r t of the a r b i t r a t o r t h a t c o u l d be c o n s t r u e d 

as b i a s or p a r t i a l i t y t o one p a r t y over the o t h e r . For 

example, t h e r e i s no c o n t e n t i o n t h a t the a r b i t r a t o r had a 

c o n f l i c t or an i n t e r e s t i n the outcome of the a r b i t r a t i o n . 

S i m i l a r l y , the K i t c h e n s e s f a i l t o i d e n t i f y any misconduct 

or m i s b e h a v i o r by the a r b i t r a t o r t h a t p r e j u d i c e d t h e i r r i g h t s 

i n v i o l a t i o n of § 1 0 ( a ) ( 3 ) , o t h e r than t h e i r a s s e r t i o n t h a t 

the a r b i t r a t o r awarded the K i t c h e n s e s what th e y b e l i e v e d were 

inadequate damages. There i s no c o n t e n t i o n t h a t the 
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a r b i t r a t o r f a i l e d t o g i v e the K i t c h e n s e s a f a i r h e a r i n g , 

i m p r o p e r l y l i m i t e d d i s c o v e r y , i m p r o p e r l y e x c l u d e d or i n c l u d e d 

e v i d e n c e , or o t h e r w i s e a c t e d i n a way t h a t c o u l d be c o n s t r u e d 

as misconduct. See, e.g., Rosensweig v. Morgan S t a n l e y & Co., 

494 F.3d 1328, 1333-34 (11th C i r . 2007). A g a i n , merely 

because an a r b i t r a t o r reaches an u l t i m a t e d e c i s i o n w i t h which 

one of the p a r t i e s d i s a g r e e s does not demonstrate misconduct. 

O t h e r w i s e , an a r b i t r a t o r would be open t o a l l e g a t i o n s of 

misconduct or i m p a r t i a l i t y and b i a s e v e r y time he or she 

d e c i d e d a case. We conclude t h a t the K i t c h e n s e s have f a i l e d 

t o demonstrate t h a t any of the grounds f o r v a c a t u r of the 

a r b i t r a t i o n award under § 10 of the FAA are p r e s e n t i n t h i s 

case. 

In a d d i t i o n t o the grounds f o r v a c a t u r enumerated i n § 10 

of the FAA, the K i t c h e n s e s contend t h a t the award a l s o may be 

v a c a t e d i f the a r b i t r a t o r a c t e d i n m a n i f e s t d i s r e g a r d of the 

law. Our supreme c o u r t has a l r e a d y d e c i d e d t h i s i s s u e 

a d v e r s e l y t o the K i t c h e n s e s . 

" I n March of l a s t y e a r , the Supreme Court of the 
U n i t e d S t a t e s , i n H a l l S t r e e t A s s o c i a t e s , L.L.C. v.  
M a t t e l , I n c . , [552 U.S. 576 ( 2 0 0 8 ) ] , r e j e c t e d the 
c o n c l u s i o n t h a t i t had adopted m a n i f e s t d i s r e g a r d of 
the law as an a d d i t i o n a l , n o n s t a t u t o r y ground f o r 
r e l i e f from an a r b i t r a t o r ' s d e c i s i o n . The Supreme 
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Court s t a t e d t h a t such a r e a d i n g was 'too much f o r 
W i l k o [v. Swan, 346 U.S. 427 (1953),] t o bear' and 
t h a t the t e x t of the F e d e r a l A r b i t r a t i o n A c t 
'compels a r e a d i n g of the § 10 and § 11 c a t e g o r i e s 
[of r e l i e f ] as e x c l u s i v e . ' 552 U.S. a t [585], 128 
S. Ct. a t 1404. 1 Under the Supreme C o u r t ' s d e c i s i o n 
i n H a l l S t r e e t A s s o c i a t e s , t h e r e f o r e , m a n i f e s t 
d i s r e g a r d of the law i s no l o n g e r an independent and 
pr o p e r b a s i s under the F e d e r a l A r b i t r a t i o n A c t f o r 
v a c a t i n g , m o d i f y i n g , or c o r r e c t i n g an a r b i t r a t o r ' s 
award. In l i g h t of the f a c t t h a t the F e d e r a l 
A r b i t r a t i o n A c t i s f e d e r a l law, and i n l i g h t of the 
Supremacy C l a u s e of the C o n s t i t u t i o n of the U n i t e d 
S t a t e s , A r t . V I , we hereby o v e r r u l e our e a r l i e r 
statement i n Birmingham News Co. [v. Horn, 901 So. 
2d 27 ( A l a . 2004),] t h a t m a n i f e s t d i s r e g a r d of the 
law i s a ground f o r v a c a t i n g , m o d i f y i n g , or 
c o r r e c t i n g an a r b i t r a t o r ' s award under the F e d e r a l 
A r b i t r a t i o n A c t , and we a l s o o v e r r u l e any such 
language i n our o t h e r cases c o n s t r u i n g f e d e r a l 
a r b i t r a t i o n law. 

" 1 The Supreme Court noted t h a t the use of the phrase 
'manifest d i s r e g a r d ' i n W i l k o was p a r t i c u l a r l y vague 
and t h a t i t c o u l d have had s e v e r a l p o s s i b l e 
meanings. The Court s u r m i s e d t h a t the use of the 
phrase 'manifest d i s r e g a r d , ' i n s t e a d of i n t e n d i n g t o 
c r e a t e 'a new ground f o r r e v i e w , ' may merely have 
' r e f e r r e d t o the § 10 grounds c o l l e c t i v e l y , r a t h e r 
than a d d i n g t o them Or, as some c o u r t s have 
thought, " m a n i f e s t d i s r e g a r d " may have been 
s h o r t h a n d f o r § 10(a)(3) or § 1 0 ( a ) ( 4 ) , a u t h o r i z i n g 
v a c a t u r when the a r b i t r a t o r s were " g u i l t y of 
misconduct" or "exceeded t h e i r powers."' H a l l  
S t r e e t A s s o c i a t e s , 552 U.S. a t [585], 128 S. Ct. a t 
1404. R e l y i n g on these l a t t e r two p o s s i b l e 
meanings, some c o u r t s have h e l d t h a t 'manifest 
d i s r e g a r d ' s u r v i v e s as a j u d i c i a l g l o s s on the 
s p e c i f i c grounds f o r v a c a t u r l i s t e d i n § 10 of the 
F e d e r a l A r b i t r a t i o n A c t . See S t o l t - N i e l s e n SA v.  
AnimalFeeds I n t ' l Corp., 548 F.3d 85, 94 (2d C i r . 
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2008) ( c i t i n g w i t h a p p r o v a l d e c i s i o n s of o t h e r 
c o u r t s t h a t have h e l d t h a t 'manifest d i s r e g a r d ' 
s u r v i v e s as a g l o s s on the § 10(a) grounds of the 
F e d e r a l A r b i t r a t i o n A c t ) . We do not address whether 
m a n i f e s t d i s r e g a r d of the law remains as a j u d i c i a l 
g l o s s on the grounds s p e c i f i e d i n § 10(a) of the 
F e d e r a l A r b i t r a t i o n A c t or i s merely 'shorthand f o r 
§ 10(a)(3) or § 1 0 ( a ) ( 4 ) . ' We s i m p l y note t h a t by 
the e x p r e s s language of the Supreme Court of the 
U n i t e d S t a t e s the t e x t of the F e d e r a l A r b i t r a t i o n 
A c t 'compels a r e a d i n g of the § 10 and § 11 
c a t e g o r i e s [of r e l i e f ] as e x c l u s i v e . ' 552 U.S. a t 

[585], 128 S.Ct. a t 1404." 

H e r e f o r d v. D.R. Horton, I n c . , 13 So. 3d 375, 380-81 ( A l a . 

2009) ( c o n t a i n i n g a d i s c u s s i o n on the e v o l u t i o n of " m a n i f e s t 

d i s r e g a r d of the law" as a ground f o r v a c a t i n g an a r b i t r a t i o n 

award). Subsequently, i n V o l v o Trucks N o r t h America, I n c . v. 

D o l p h i n L i n e , I n c . , [Ms. 1081277, A p r i l 23, 2010] So. 3d 

, ( A l a . 2010), and Raymond James F i n a n c i a l S e r v i c e s , 

I n c . v. Honea, So. 3d a t , our supreme c o u r t r e i t e r a t e d 

i t s h o l d i n g t h a t , p o s t - H a l l S t r e e t , the s p e c i f i c grounds 

enumerated i n § 10 of the FAA are the o n l y grounds upon which 

an a r b i t r a t i o n award may be v a c a t e d under the FAA. 

As t o whether the m a n i f e s t - d i s r e g a r d - o f - t h e - l a w s t a n d a r d 

a p p l i e s t o a r b i t r a t i o n awards governed by the AAA, our supreme 

c o u r t has h e l d t h a t , 
"when viewed i n i t s e n t i r e t y , t h i s C o u r t ' s d e c i s i o n 
i n Birmingham News [Co. v. Horn, 901 SO. 2d 27 ( A l a . 
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2004),] may not be rea d t o adopt the 
m a n i f e s t - d i s r e g a r d - o f - l a w s t a n d a r d w i t h r e s p e c t t o 
cases governed by the AAA. Furthermore, the 
st a n d a r d s s t a t e d i n § 6-6-14 [ 3 ] are e x c l u s i v e , and 
t h i s Court has no a u t h o r i t y t o r e w r i t e the s t a t u t e 
t o embrace the broader s t a n d a r d of m a n i f e s t 
d i s r e g a r d of the law. See, e.g., Wal-Mart S t o r e s ,  
I n c . v. P a t t e r s o n , 816 So. 2d 1, 6 ( A l a . 2001) ('The 
Court i s not a t l i b e r t y t o r e w r i t e s t a t u t e s , Reed v.  
Board of T r u s t e e s f o r Alabama S t a t e U n i v . , 778 So. 
2d 791, 794 ( A l a . 2000), or " t o s u b s t i t u t e i t s 
judgment f o r t h a t of the L e g i s l a t u r e . " B a p t i s t  
H e a l t h Sys., I n c . v. C i t y of M i d f i e l d , 792 So. 2d 
1095, 1097 ( A l a . 2001) ( i n t e r n a l q u o t a t i o n s 
o m i t t e d ) . ' ) . " 

V o l v o T r u c k s , So. 3d a t . 

D e s p i t e the K i t c h e n s e s a s s e r t i o n s t o the c o n t r a r y , our 

supreme c o u r t has made c l e a r t h a t m a n i f e s t d i s r e g a r d of the 

law i s not a p r o p e r b a s i s on which t o v a c a t e an a r b i t r a t i o n 

award. A l t h o u g h the t r i a l c o u r t had r e s e r v a t i o n s about the 

c a l c u l a t i o n of p u n i t i v e awards based o n l y upon the i n t e r e s t 

3 S e c t i o n 6-6-14 of the AAA p r o v i d e s : 

"An award made s u b s t a n t i a l l y i n compliance w i t h 
the p r o v i s i o n s of t h i s d i v i s i o n i s c o n c l u s i v e 
between the p a r t i e s t h e r e t o and t h e i r p r i v i e s as t o 
the m a t t e r s u b m i t t e d and cannot be i n q u i r e d i n t o or 
impeached f o r want of form or f o r i r r e g u l a r i t y i f 
the award determines the ma t t e r or c o n t r o v e r s y 
s u b m i t t e d , and such award i s f i n a l , u n l e s s the 
a r b i t r a t o r s are g u i l t y of f r a u d , p a r t i a l i t y , or 
c o r r u p t i o n i n making i t . " 

29 



2090791 

a c c r u e d d u r i n g the time T u r q u o i s e P r o p e r t i e s w r o n g f u l l y 

w i t h h e l d the 5% e x c e s s , we conclude t h a t the t r i a l c o u r t 

c o r r e c t l y d e t ermined t h a t i t d i d not have a l e g a l b a s i s t o s e t 

a s i d e the a r b i t r a t i o n award. 

Thus, f o r the reasons d i s c u s s e d above, we a f f i r m the 

t r i a l c o u r t ' s judgment i n s o f a r as i t r e f u s e d t o s e t a s i d e the 

a r b i t r a t o r ' s award and t o award the K i t c h e n s e s the amount of 

damages t o which they b e l i e v e d they were e n t i t l e d . 

T u r q u o i s e P r o p e r t i e s ' C r o s s - A p p e a l 

T u r q u o i s e P r o p e r t i e s c r o s s - a p p e a l e d from the t r i a l 

c o u r t ' s judgment i n s o f a r as i t i n c r e a s e d the amount of 

p u n i t i v e damages awarded by o n e - t h i r d . The t r i a l c o u r t agreed 

w i t h the K i t c h e n s e s t h a t the a r b i t r a t o r had m i s c a l c u l a t e d the 

amount of p u n i t i v e damages he had awarded, and i t m o d i f i e d the 

award t o r e f l e c t a 3:1 r a t i o of p u n i t i v e damages t o 

compensatory damages r a t h e r t h a t the 2:1 r a t i o the a r b i t r a t o r 

awarded. 4 The K i t c h e n s e s argued t o the t r i a l c o u r t t h a t the 

a r b i t r a t o r ' s award of p u n i t i v e damages was due t o be m o d i f i e d 

4The a r b i t r a t o r ' s award of p u n i t i v e damages of $10,808.10 
to b o t h Morgan and B l a k e and of $10, 943.10 t o K i t c h e n s 
P r o p e r t i e s r e f l e c t s a 2:1 r a t i o of p u n i t i v e damages t o the 
i n t e r e s t a c c r u e d on the 5% excess d u r i n g the time i t was 
i m p r o p e r l y w i t h h e l d . 
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p u r s u a n t t o § 11 of the FAA, which a l l o w s a c o u r t t o modify or 

c o r r e c t an a r b i t r a t i o n award upon the a p p l i c a t i o n of any p a r t y 

t o the a r b i t r a t i o n "[w]here t h e r e was an e v i d e n t m a t e r i a l 

m i s c a l c u l a t i o n of f i g u r e s " or "[w]here the award i s i m p e r f e c t 

i n m a t t e r of form not a f f e c t i n g the m e r i t s of the 

c o n t r o v e r s y . " 9 U.S.C. § 11(a) and ( c ) . In su p p o r t of t h e i r 

argument f o r m o d i f i c a t i o n of the damages award, the K i t c h e n s e s 

c i t e d language i n the a r b i t r a t o r ' s o r d e r , which says: "The 

A r b i t r a t o r agrees t h a t a 3:1 r a t i o f o r p u n i t i v e damages i s not 

e x c e s s i v e . " That statement, t h e y say, r e q u i r e d the a r b i t r a t o r 

t o award p u n i t i v e damages a t a r a t i o of 3:1 r a t h e r than a t a 

r a t i o of 2:1. 

Tur q u o i s e P r o p e r t i e s argues t h a t the t r i a l c o u r t d i d not 

have the a u t h o r i t y t o modify the amount of p u n i t i v e damages 

awarded. I t contends t h a t the statement the K i t c h e n s e s r e l y 

on was merely a statement of o p i n i o n i n d i c a t i n g t h a t the 

maximum amount of p u n i t i v e damages would not be e x c e s s i v e , but 

i t a s s e r t s , the a r b i t r a t o r chose not t o award the maximum 

amount. I t c l a i m s t h a t t h e r e i s no e v i d e n t m i s c a l c u l a t i o n i n 

the amount of the award and t h a t , t h u s , the t r i a l c o u r t l a c k e d 
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the a u t h o r i t y t o modify the amount of damages awarded t o the 

K i t c h e n s e s . 

" [ R ] e l i e f under S e c t i o n 11(a) [of the FAA] i s 
l i m i t e d t o 'simple f o r m a l , d e s c r i p t i v e , or 
ma t h e m a t i c a l m i s t a k e , ' S t r o h C o n t a i n e r Co. v. D e l p h i  
I n d u s t r i e s , I n c . , 783 F.2d 743, 749 (8th C i r . 1986), 
not disagreement over f a c t u a l or l e g a l d e c i s i o n s 
d e l i b e r a t e l y made. Most cases d i s c u s s i n g S e c t i o n 
11(a) address the a l l e g e d m i s c a l c u l a t i o n of f i g u r e s . 
These cases make c l e a r t h a t the p r o v i s i o n reaches 
o n l y c o m p u t a t i o n a l e r r o r s , not l e g a l or f a c t u a l 
m i s t a k e s c o n c e r n i n g the amount of damages t h a t 
s h o u l d be awarded. E.g., G r a i n v. T r i n i t y H e a l t h ,  
Mercy H e a l t h S e r v i c e s I n c . , 551 F.3d 374, 378-79 
(6th C i r . 2008) ( e r r o r i n d e t e r m i n i n g s t a r t and st o p 
dates f o r i n t e r e s t i s not c o r r e c t a b l e under S e c t i o n 
1 1 ( a ) ) ; U.S. Energy Corp. v. Nukem, I n c . , [(No. 96¬
1532, Oct. 22, 1998)] (10th C i r . 1998) (f l a w e d l o g i c 
i n the award of l o s t p r o f i t s i s not c o r r e c t a b l e 
under S e c t i o n 1 1 ( a ) ) ; UHC Management Co. v. Computer  
S c i e n c e s Corp., 148 F.3d 992, 998 (8th C i r . 1998) 
(damages award i n c o n s i s t e n t w i t h g o v e r n i n g s t a t e law 
i s not c o r r e c t a b l e under S e c t i o n 1 1 ( a ) ) ; see a l s o  
B.L. H a r b e r t I n t e r n a t i o n a l , LLC v. H e r c u l e s S t e e l  
Co. , 441 F.3d 905, 909 (11th C i r . 2006) ( S e c t i o n 
11(a) can be used t o c o r r e c t s c r i v e n e r ' s e r r o r s i n 
s t a t i n g the damages awarded). Simply put, S e c t i o n 
11(a) does not a p p l y t o 'an i n t e r p r e t a t i o n of the 
law and f a c t s as [the a r b i t r a t o r ] saw them.' 
C a p i t a l Wholesale E l e c t r i c , I n c . v. McCarthy  
C o n s t r u c t i o n , [(No. 93-16578, March 9, 1995)] (9th 
C i r . 1995); a c c o r d Apex Plumbing Supply, I n c . v.  
U.S. Supply Co., 142 F.3d 188, 194 (4th C i r . 1998) 
('[C]ourts have h e l d g e n e r a l l y t h a t even a m i s t a k e 
of f a c t or m i s i n t e r p r e t a t i o n of law by an a r b i t r a t o r 
p r o v i d e s i n s u f f i c i e n t grounds f o r the m o d i f i c a t i o n 
of an award' under S e c t i o n 1 1 ( a ) ) . " 
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Waddell v. H o l i d a y I s l e , LLC, ( C i v i l A c t i o n No. 09-0040-WS-M, 

Aug. 4, 2009) (S.D. A l a . 2009) (not p u b l i s h e d i n F. Supp. 3d). 

We do not rea d the a r b i t r a t o r ' s o r d e r as r e q u i r i n g an 

award of p u n i t i v e damages a t a r a t i o of 3:1 r a t h e r than 2:1, 

and we cannot conclude t h a t the a r b i t r a t o r m i s c a l c u l a t e d the 

amount of damages t o award the K i t c h e n s e s . As p r e v i o u s l y 

mentioned, the award of p u n i t i v e damages i s w i t h i n the 

d i s c r e t i o n of the f i n d e r of f a c t , which, i n t h i s case, was the 

a r b i t r a t o r . F l i n t C o n s t r . Co. v. H a l l , 904 So. 2d a t 254. 

The a r b i t r a t o r was not r e q u i r e d t o award the K i t c h e n s e s any 

p u n i t i v e damages. However, i n a d d i t i o n t o the 5% excess p l u s 

i n t e r e s t , the a r b i t r a t o r s p e c i f i c a l l y awarded Morgan and B l a k e 

K i t c h e n s an a d d i t i o n a l $10,808.10 each and K i t c h e n s P r o p e r t i e s 

an a d d i t i o n a l $10,943.10. We cannot say t h a t those awards 

were the b a s i s of c o m p u t a t i o n a l e r r o r s . 

A c c o r d i n g l y , the t r i a l c o u r t d i d not have a u t h o r i t y 

p u r s u a n t t o § 11 of the FAA t o modify the a r b i t r a t o r ' s award. 

That p o r t i o n of the judgment of the t r i a l c o u r t m o d i f y i n g the 

amount of p u n i t i v e damages awarded t o the K i t c h e n s e s i s 

r e v e r s e d . For the reasons s e t f o r t h above, the remainder of 
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the t r i a l c o u r t ' s judgment r e f u s i n g t o v a c a t e the a r b i t r a t o r ' s 

award i s a f f i r m e d . 

APPEAL -- AFFIRMED. 

CROSS-APPEAL -- REVERSED AND REMANDED. 

P i t t m a n , Bryan, Thomas, and Moore, J J . , concur. 
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