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MOORE, Judge. 

T h i s i s a b o u n d a r y - l i n e d i s p u t e between two landowners. 

W. Samuel Cousins appeals from a summary judgment e n t e r e d by 

the Autauga C i r c u i t C ourt ("the t r i a l c o u r t " ) i n f a v o r o f 

P a t r i c i a McNeel. I n t h a t judgment, the t r i a l c o u r t d e c l a r e d 
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McNeel the owner of a d i s p u t e d s t r i p of p r o p e r t y ("the 

d i s p u t e d p r o p e r t y " ) l o c a t e d on the e a s t e r n boundary of 

McNeel's p r o p e r t y and on the western boundary of C o u s i n s ' s 

p r o p e r t y . The t r i a l c o u r t a l s o e s t a b l i s h e d the boundary l i n e 

of the two p a r c e l s . We r e v e r s e . 

Background 

C o n s t r u i n g , as we must on r e v i e w of a summary judgment, 

the e v i d e n c e i n f a v o r of the nonmovant, see L l o y d Noland  

Found., I n c . v. H e a l t h S o u t h Corp., 979 So. 2d 784, 793 ( A l a . 

2007) -- i n t h i s case, Cousins — the r e c o r d e s t a b l i s h e s the 

f o l l o w i n g . In May 2000, McNeel r e c e i v e d r e c o r d t i t l e t o 

p r o p e r t y l y i n g i n S e c t i o n s 4 and 9, Township 17, Range 13, of 

Autauga County. 1 The deed c o n v e y i n g the p r o p e r t y t o McNeel 

r e l i e d on the e x i s t e n c e of a fence r u n n i n g between McNeel's 

p r o p e r t y and the a d j a c e n t p r o p e r t y l o c a t e d d i r e c t l y t o the 

e a s t t o e s t a b l i s h a t l e a s t a p o r t i o n of the e a s t e r n boundary 

l i n e of McNeel's p r o p e r t y . 

In 1978, George Houston r e c e i v e d t i t l e t o p r o p e r t y 

a d j a c e n t t o and e a s t of McNeel's p r o p e r t y ; Houston's p r o p e r t y 

1That p r o p e r t y was conveyed t o McNeel, i n d i v i d u a l l y , by 
McNeel and her husband. T h e r e f o r e , McNeel's ownership of t h a t 
p r o p e r t y e x i s t e d b e f o r e 2000. 
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was a l s o l o c a t e d i n v a r i o u s S e c t i o n s of Township 17. From 

Houston's c h a i n of t i t l e , i t appears t h a t the p r o p e r t y had 

been i n Houston's f a m i l y s i n c e 1922. I t was u n d i s p u t e d t h a t 

a c r e e k was l o c a t e d near a p o r t i o n of the western boundary of 

Houston's p r o p e r t y and near a p o r t i o n of the e a s t e r n boundary 

of McNeel's p r o p e r t y . 

In November 2004, Houston conveyed a p o r t i o n of h i s 

p r o p e r t y t o C o u s i n s by w a r r a n t y deed; the conveyance t o 

C o u s i n s i n c l u d e d p r o p e r t y l o c a t e d i n S e c t i o n s 3, 4, 9, and 10 

of Township 17, Range 13. I t i s u n d i s p u t e d t h a t the p r o p e r t y 

conveyed by Houston t o C o u s i n s was c o n t i g u o u s t o McNeel's 

p r o p e r t y . B e f o r e the conveyance, C o u s i n s , a l o n g w i t h James 

Gunnels and Cade Gunnels, met w i t h Houston t o d i s c u s s the 

boundary l i n e s of the p r o p e r t y t o be conveyed. Cou s i n s 

s u b m i t t e d an a f f i d a v i t r e g a r d i n g what Houston had t o l d them a t 

t h a t meeting: 

"Mr. Houston t o l d the t h r e e of us t h a t the c r e e k 
has always formed the western boundary l i n e of the 
p r o p e r t y . He s t a t e d t h a t a fence ran a l o n g t h i s 
c r e e k and showed the boundary f o r many y e a r s . He 
e x p l a i n e d t h a t the fence m o s t l y ran a l o n g the 
e a s t e r n s i d e of the c r e e k , and ran a c r o s s the c r e e k 
a few times c l o s e t o the road. He e x p l a i n e d , 
however, t h a t the problem w i t h the f e n c e ' s l o c a t i o n 
a l o n g s i d e or sometimes a c r o s s the creek, was t h a t 
e v e r y time the c r e e k f l o o d e d , i t would wash away 
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p o r t i o n s of the fence and l e t cows and o t h e r a n i m a l s 
roam from h i s p r o p e r t y . 

"Mr. Houston f u r t h e r t o l d us t h a t t o keep the 
fence from washing away, h i s f a t h e r and the 
a d j o i n i n g owner agreed t o dam the creek and form a 
pond. They agreed t h a t t h e y would share ownership 
of t h i s pond, and t h a t i t would a l s o serve as the 
boundary of t h e i r two p r o p e r t i e s . Mr. Houston 
mentioned t h a t t h i s agreement was made and the pond 
was b u i l t so l o n g ago t h a t workers used b u c k e t s and 
mules t o b u i l d the dam which formed the pond. 

"Mr. Houston went on t o say t h a t the pond waters 
had r i s e n s e v e r a l t i m e s t o such a l e v e l t h a t t h e y 
f e a r e d the dam would g i v e way and f l o o d a hog farm, 
which was downstream of the former c r e e k . To 
p r e v e n t t h i s , the dam was broken up d u r i n g the d r y 
season and the cr e e k began t o f l o w as i t d i d b e f o r e 
the c o n s t r u c t i o n of the pond. The f l o w i n g of the 
creek r a i s e d the i s s u e once a g a i n of the fence 
washing away which ran a l o n g the cre e k . 

"The Houston f a m i l y d e c i d e d a t t h i s time, Mr. 
Houston s t a t e d , t o back the fence up and move i t t o 
a more eastward p o s i t i o n , i n o r d e r t o p r e v e n t any 
more fences from washing away. He d i d not s t a t e 
e x a c t l y when t h i s fence was r e l o c a t e d , b ut I 
g a t h e r e d t h a t i t has been twenty or more y e a r s . 
T h i s s e r v e d the purpose of keeping the an i m a l s on 
the p r o p e r t y , and i s where the fence c u r r e n t l y l i e s 
today. Mr. Houston never suggested i n any way t h a t 
the fence i n the newer p o s i t i o n (where i t i s now) i s 
or has ever been the western boundary of the 
p r o p e r t y . Mr. Houston a l s o never suggested i n any 
way t h a t he was unsure of the e x a c t boundary of the 
p r o p e r t y , or t h a t the b o u n d a r i e s had ever been 
d i s p u t e d . 

"Mr. Houston has a l s o t o l d me s e v e r a l times t h a t 
t h e r e are no fe n c e d b o u n d a r i e s on the p r o p e r t y . " 
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The a f f i d a v i t t e s t i m o n y of James Gunnels and Cade Gunnels 

s u p p o r t e d C o u s i n s ' s t e s t i m o n y i n a l l s i g n i f i c a n t r e s p e c t s . 

M i c h a e l S. Vaughn s e r v e d as Houston's r e a l - e s t a t e agent 

f o r the s a l e of the p r o p e r t y t o C o u s i n s . A c c o r d i n g t o 

Vaughn's a f f i d a v i t , Houston a l s o had i n d i c a t e d t o him t h a t a 

n a t u r a l c r e e k formed the western boundary of the p r o p e r t y . 

B e f o r e the c l o s i n g , C o u s i n s r e q u e s t e d a s u r v e y t o 

a s c e r t a i n the boundary l i n e s of the p r o p e r t y t o be conveyed t o 

him; R o n a l d Burke was h i r e d t o p e r f o r m t h a t s u r v e y . Burke 

a s c e r t a i n e d from p u b l i c t a x maps t h a t the western boundary of 

Houston's p r o p e r t y was, i n f a c t , l o c a t e d a l o n g the c r e e k . 

C o u s i n s proceeded w i t h the purchase of the p r o p e r t y from 

Houston. I t i s u n d i s p u t e d t h a t the w a r r a n t y deed by which 

Houston conveyed t i t l e t o the p r o p e r t y t o C o u s i n s p u r p o r t e d t o 

i n c l u d e the d i s p u t e d p r o p e r t y . A f t e r the c l o s i n g , C o u s i n s 

h a r v e s t e d t i m b e r from the d i s p u t e d p r o p e r t y . 

On F e b r u a r y 23, 2007, McNeel sued Cousins i n the Autauga 

C i r c u i t C o u r t . McNeel sought a judgment e s t a b l i s h i n g the 

boundary l i n e between her p r o p e r t y and C o u s i n s ' s p r o p e r t y . 

McNeel a s s e r t e d c l a i m s , p u r s u a n t t o A l a . Code 1975, § 35-14-2, 

and p u r s u a n t t o A l a . Code 1975, § 9-13-62, based on the 
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c u t t i n g and removal of the t i m b e r . She a l s o i n c l u d e d i n her 

c o m p l a i n t a common-law a c t i o n t o r e c o v e r the v a l u e of the 

t i m b e r c u t , a c l a i m of t r e s p a s s , and a c l a i m of n e g l i g e n c e 

and/or wantonness. 

Cous i n s answered the c o m p l a i n t , a s s e r t i n g t h a t he was the 

r e c o r d owner of the d i s p u t e d p r o p e r t y o r , a l t e r n a t i v e l y , t h a t , 

t h r o u g h the d o c t r i n e of p r e s c r i p t i v e or s t a t u t o r y adverse 

p o s s e s s i o n and t a c k i n g , he owned the d i s p u t e d p r o p e r t y . 

C o u s i n s a l s o c o u n t e r c l a i m e d a g a i n s t McNeel, s e e k i n g a judgment 

d e c l a r i n g t h a t he owned the d i s p u t e d p r o p e r t y . C o u s i n s 

s u b s e q u e n t l y a s s e r t e d a t h i r d - p a r t y c o m p l a i n t a g a i n s t Houston, 

a l l e g i n g t h a t , i f McNeel was s u c c e s s f u l i n her c l a i m s a g a i n s t 

C o u s i n s , C o u s i n s was e n t i t l e d t o damages a r i s i n g from 

Houston's br e a c h of the w a r r a n t y deed. 

On August 31, 2009, McNeel moved f o r a summary judgment 

i n her f a v o r , and, on January 4, 2010, a f t e r h e a r i n g 

arguments, the t r i a l c o u r t e n t e r e d a summary judgment i n f a v o r 

of McNeel. In t h a t judgment, the t r i a l c o u r t d e c l a r e d t h a t 

Houston had never h e l d an ownership i n t e r e s t i n the d i s p u t e d 

p r o p e r t y and d e c l a r e d v o i d those p o r t i o n s of the w a r r a n t y deed 

i n which Houston had p u r p o r t e d t o convey t o Cous i n s the 
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d i s p u t e d p r o p e r t y . The t r i a l c o u r t d e termined the boundary 

l i n e between the p a r c e l s b e l o n g i n g t o McNeel and C o u s i n s as 

f o l l o w s : 

" I n the SE 1/4 of S e c t i o n 4, Township 17, Range 13,  
Autauga County, Alabama -

"Commencing a t the Southeast c o r n e r of S e c t i o n 4, 
Township 17, Range 13, Autauga County, Alabama, 
thence west a l o n g the South l i n e of s a i d S e c t i o n 4, 
361.5 f e e t t o the p o i n t of b e g i n n i n g ; thence N o r t h 
361.5 f e e t ; thence E a s t t o the E a s t l i n e of s a i d 
S e c t i o n 4, 361.5 f e e t ; thence N o r t h a l o n g the E a s t 
l i n e of s a i d S e c t i o n 4 t o the N o r t h e a s t Corner of 
the Southeast Q u a r t e r of s a i d S e c t i o n 4. 

" I n the NE 1/4 of S e c t i o n 9, Township 17, Range 13,  
Autauga County, Alabama -

"Commencing i n the Independence Road 24.32 c h a i n s 
South from the Northwest c o r n e r of S e c t i o n 10, 
Township 17, Range 13, Autauga County, Alabama; 
thence N o r t h 24.32 c h a i n s , thence West 7.26 c h a i n s 
t o the p o i n t of b e g i n n i n g ; thence South 20 degrees 
West 22.80 c h a i n s ; thence South 15 degrees West 7.50 
c h a i n s t o a p o i n t on s a i d Independence Road." 

The t r i a l c o u r t s t a t e d t h a t i t was s c h e d u l i n g a h e a r i n g t o 

address damages t o be imposed a g a i n s t C o u s i n s as a r e s u l t of 

h i s c u t t i n g t i m b e r on the d i s p u t e d p r o p e r t y . 

On F e b r u a r y 2, 2010, Cousins moved the t r i a l c o u r t , 

p u r p o r t e d l y p u r s u a n t t o Rule 59, A l a . R. C i v . P., t o a l t e r , 

amend, or v a c a t e i t s January 4, 2010, judgment. The t r i a l 

c o u r t d e n i e d t h a t motion on March 22, 2010, by e n t r y of an 
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o r d e r i n the S t a t e J u d i c i a l I n f o r m a t i o n System. The t r i a l 

c o u r t a l s o c e r t i f i e d the January 4, 2010, summary judgment as 

f i n a l , p u r s u a n t t o 5 4 ( b ) , A l a . R. C i v . P. 

Cousins t i m e l y f i l e d h i s n o t i c e of a p p e a l ; t h a t a p p e a l 

was t r a n s f e r r e d , p u r s u a n t t o A l a . Code 1976, § 12-2-7(6), t o 

t h i s c o u r t . The t r i a l c o u r t s t a y e d i t s c o n s i d e r a t i o n of the 

r e m a i n i n g c l a i m s pending our r e s o l u t i o n of C o u s i n s ' s a p p e a l . 

Standard of Review 

"'We r e v i e w the t r i a l c o u r t ' s g r a n t or 
d e n i a l of a summary-judgment motion de  
novo, and we use the same s t a n d a r d used by 
the t r i a l c o u r t t o determine whether the 
ev i d e n c e p r e s e n t e d t o the t r i a l c o u r t 
p r e s e n t s a genuine i s s u e of m a t e r i a l f a c t . 
Bockman v. WCH, L.L.C., 943 So. 2d 789 
( A l a . 2006). Once the summary-judgment 
movant shows t h e r e i s no genuine i s s u e of 
m a t e r i a l f a c t , the nonmovant must then 
p r e s e n t s u b s t a n t i a l e v i d e n c e c r e a t i n g a 
genuine i s s u e of m a t e r i a l f a c t . I d . "We 
r e v i e w the ev i d e n c e i n a l i g h t most 
f a v o r a b l e t o the nonmovant." 943 So. 2d a t 
795. We r e v i e w q u e s t i o n s of law de novo. 
Davis v. Hanson Aggregates Southeast, I n c . , 
952 So. 2d 330 ( A l a . 2006).'" 

L l o y d Noland Found., I n c . v. H e a l t h S o u t h Corp., 979 So. 2d 

784, 793 ( A l a . 2007) ( q u o t i n g Smith v. S t a t e Farm Mut. Auto. 

I n s . Co., 952 So. 2d 342, 346 ( A l a . 2006)). 
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A n a l y s i s 

C o u s i n s a s s e r t s t h a t the t r i a l c o u r t e r r e d i n e n t e r i n g a 

summary judgment i n f a v o r of McNeel because, he says, McNeel 

f a i l e d t o p r o p e r l y s upport her motion, as r e q u i r e d by Rule 56, 

A l a . R. C i v . P. Cous i n s a s s e r t s t h a t McNeel f a i l e d t o support 

her summary-judgment motion w i t h her a f f i d a v i t a t t e s t i n g t o 

the statements of f a c t made i n her summary-judgment b r i e f and 

t h a t she f a i l e d t o a u t h e n t i c a t e any of the documents s u b m i t t e d 

i n s u p p o r t of her summary-judgment motion. See Rule 5 6 ( e ) , 

A l a . R. C i v . P. ( a d d r e s s i n g the form r e q u i r e d f o r s u p p o r t i n g 

a f f i d a v i t s and sworn or c e r t i f i e d c o p i e s of a l l papers or 

p a r t s t h e r e o f a t t a c h e d t o a summary-judgment m o t i o n ) , and Rule 

44, A l a . R. C i v . P. ( a d d r e s s i n g the form of a u t h e n t i c a t i o n 

r e q u i r e d f o r the a d m i s s i o n of documents and r e c o r d s i n t o 

e v i d e n c e ) . 

C o u s i n s t i m e l y o b j e c t e d t o the t r i a l c o u r t ' s 

c o n s i d e r a t i o n of the u n a u t h e n t i c a t e d documents s u b m i t t e d by 

McNeel by r a i s i n g the i s s u e i n h i s o p p o s i t i o n t o McNeel's 

summary-judgment motion. See Ex p a r t e E l b a Gen. Hosp. &  

N u r s i n g Home, I n c . , 828 So. 2d 308, 313 ( A l a . 2001) 

( r e c o g n i z i n g t h a t an o b j e c t i o n t o a t r i a l c o u r t ' s 
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c o n s i d e r a t i o n of u n a u t h e n t i c a t e d m a t e r i a l s s u b m i t t e d i n 

support of a summary-judgment motion need not ta k e any 

p a r t i c u l a r form); and Shows v. D o n n e l l T r u c k i n g Co., 631 So. 

2d 1010, 1013 ( A l a . 1994) ( r e c o g n i z i n g t h a t the t r i a l c o u r t 

p r o p e r l y s t r u c k documents s u b m i t t e d i n o p p o s i t i o n t o a 

summary-judgment motion because they were u n a u t h e n t i c a t e d and 

a t i m e l y o b j e c t i o n t o those documents had been r a i s e d ) . 

C o u s i n s , however, p r o v i d e d the m i s s i n g a u t h e n t i c a t i o n f o r 

some, but not a l l , of those documents by s u b m i t t i n g the same 

documents i n a u t h e n t i c a t e d form i n support of h i s o p p o s i t i o n 

t o McNeel's summary-judgment motion. Thus, i n c o n s i d e r i n g 

McNeel's motion, the t r i a l c o u r t was e n t i t l e d t o c o n s i d e r the 

2000 deed t o McNeel, the 1978 deed t o Houston, and the 2004 

deed from Houston t o Co u s i n s d e s p i t e the f a c t t h a t McNeel had 

f a i l e d t o a u t h e n t i c a t e those documents. 

C o u s i n s ' s s u b m i s s i o n and a u t h e n t i c a t i o n of those deeds, 

however, c o u l d not r e c t i f y McNeel's f a i l u r e t o e s t a b l i s h , 

e i t h e r by a f f i d a v i t or o t h e r sworn t e s t i m o n y , her p e r s o n a l 

knowledge of the f a c t s a s s e r t e d i n su p p o r t of her summary-

judgment motion. See Rule 5 6 ( c ) , A l a . R. C i v . P. ( r e q u i r i n g 

movant t o support a summary-judgment motion w i t h a n a r r a t i v e 
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statement of what the movant contends t o be the u n d i s p u t e d 

f a c t s s u p p o r t e d by s p e c i f i c r e f e r e n c e s t o p l e a d i n g s , d i s c o v e r y 

m a t e r i a l s , and a f f i d a v i t s ) ; and Rule 56(e) ( r e q u i r i n g 

a f f i d a v i t s t o be made on p e r s o n a l knowledge and t o s t a t e such 

f a c t s as would be a d m i s s i b l e i n ev i d e n c e t o show t h a t the 

a f f i a n t i s competent t o t e s t i f y t o the m a t t e r s s t a t e d 

t h e r e i n ) . See a l s o H a r o l d Brown B u i l d e r s , I n c . v. Jordan Co., 

401 So. 2d 36 ( A l a . 1981) ( r e j e c t i n g the argument t h a t an 

a f f i d a v i t was r e q u i r e d i n support of a summary-judgment motion 

because the movant s u b m i t t e d o t h e r sworn t e s t i m o n y , i . e . , 

d e p o s i t i o n t e s t i m o n y , t o support t h a t m o t i o n ) . McNeel f i l e d 

no a f f i d a v i t or d e p o s i t i o n t e s t i m o n y and, as a r e s u l t , the 

b r i e f f i l e d i n sup p o r t of McNeel's summary-judgment motion 

l a c k s e v i d e n t i a r y s u p p o r t f o r the statements of f a c t made 

t h e r e i n . 

In s u pport of her summary-judgment motion, McNeel a l s o 

r e p e a t e d l y c i t e d t o her c o m p l a i n t as s u p p o r t i n g e v i d e n c e . The 

a l l e g a t i o n s of her c o m p l a i n t , however, o f f e r no support i n 

o b t a i n i n g a summary judgment. See P u b l i c R e l a t i o n s C o u n s e l ,  

In c . v. C i t y of M o b i l e , 565 So. 2d 78, 80 ( A l a . 1990) ("[A] 

Rule 56 motion a l l o w s the t r i a l c o u r t t o t e s t the s u f f i c i e n c y 
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of the e v i d e n c e p r e s e n t e d so as t o determine i f any r e a l 

i s s u e s e x i s t . " ) ; and Sizemore v. Owner-Operator Indep. D r i v e r s  

Ass'n, I n c . , 671 So. 2d 674, 675 ( A l a . C i v . App. 1995) 

( r e c o g n i z i n g t h a t a p a r t y may not r e s t upon the mere 

a l l e g a t i o n s or d e n i a l s of h i s or her p l e a d i n g s i n s u p p o r t i n g 

or opposing a motion f o r a summary judgment but must s e t f o r t h 

s p e c i f i c f a c t s showing t h a t a genuine i s s u e f o r t r i a l e x i s t ) . 

Thus, i t i s d e b a t a b l e whether the burden of p r o o f t o 

e s t a b l i s h the e x i s t e n c e o f m a t e r i a l i s s u e s of f a c t ever 

s h i f t e d from McNeel t o C o u s i n s . We need not c o n s i d e r t h a t 

i s s u e f u r t h e r , however, because we conclude t h a t , even i f 

McNeel's s u b m i s s i o n i n s upport of her summary-judgment motion 

was s u f f i c i e n t t o s h i f t the burden of p r o o f t o C o u s i n s , 

genuine i s s u e s of f a c t remain as t o the t r u e l o c a t i o n of the 

boundary l i n e and as t o C o u s i n s ' s c o u n t e r c l a i m a l l e g i n g 

adverse p o s s e s s i o n . 

Our supreme c o u r t has h e l d t h a t i t i s e r r o r f o r a t r i a l 

c o u r t t o e s t a b l i s h a boundary l i n e t h a t i s not s u p p o r t e d by 

the e v i d e n c e p r e s e n t e d by e i t h e r landowner i n a b o u n d a r y - l i n e 

d i s p u t e . See W i l s o n v. Cooper, 256 A l a . 184, 54 So. 2d 286 

(1951). C o u s i n s c o r r e c t l y p o i n t s out t h a t McNeel's 2000 deed 

12 
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r e f e r e n c e s a fence r u n n i n g between McNeel's p r o p e r t y and the 

a d j a c e n t p r o p e r t y t o the e a s t , i . e . , the p r o p e r t y then owned 

by Houston and now owned by C o u s i n s , t o e s t a b l i s h the e a s t e r n 

boundary l i n e of some or a l l of the p r o p e r t y conveyed t o h e r ; 

some or a l l of t h a t boundary l i n e i s a t i s s u e i n t h i s a c t i o n . 

C o n s t r u i n g the e v i d e n c e i n the r e c o r d i n a l i g h t most 

f a v o r a b l e t o C o u s i n s , we must conclude t h a t t h a t fence has 

been moved from i t s o r i g i n a l l o c a t i o n and, t h u s , no l o n g e r 

marks the boundary l i n e between the coterminous p r o p e r t i e s . 2 

Other than the a f f i d a v i t t e s t i m o n y o f f e r e d by C o u s i n s , the 

t r i a l c o u r t r e c e i v e d no e v i d e n c e r e g a r d i n g the former l o c a t i o n 

of t h a t f e n c e . 

A d d i t i o n a l l y , Houston a d m i t t e d t h a t he had r e p r e s e n t e d t o 

Cousins t h a t " t h e r e ha[d] never been any f e n c e d b o u n d a r i e s on 

the p r o p e r t y [Houston] was s e l l i n g i n 2004." (Emphasis 

added.) That a d m i s s i o n c o n t r a d i c t s the language i n the 2000 

deed t o McNeel, which p u r p o r t e d l y r e l i e d on a fence as the 

e a s t e r n boundary l i n e of McNeel's p r o p e r t y . C o u s i n s ' s c l a i m 

2We are a l s o unable t o determine from the e v i d e n c e i n the 
r e c o r d i f the boundary l i n e e s t a b l i s h e d by the t r i a l c o u r t 
p u r p o r t e d t o f o l l o w the l o c a t i o n of the e x i s t i n g f e n c e , the 
o l d f e n c e , or n e i t h e r . 

13 
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t h a t the c r e e k was r e p r e s e n t e d as the w estern boundary of 

Houston's p r o p e r t y i s f u r t h e r b u t t r e s s e d by Burke's t e s t i m o n y 

r e g a r d i n g h i s f i n d i n g s i n the t a x r e c o r d s , i . e . , t h a t the t a x 

maps i n d i c a t e d the c r e e k t o be the w estern boundary of the 

p r o p e r t y conveyed by Houston t o C o u s i n s . 

For these r e a s o n s , we c o n c l ude t h a t genuine i s s u e s of 

m a t e r i a l f a c t e x i s t r e g a r d i n g the l o c a t i o n of the boundary 

l i n e . As a r e s u l t , McNeel was not e n t i t l e d t o a summary 

judgment. See Rule 5 6; and W i l s o n v. Cooper, s u p r a . 

C o u s i n s a l s o a s s e r t e d a c o u n t e r c l a i m f o r adverse 

p o s s e s s i o n t o the d i s p u t e d p r o p e r t y . A l t h o u g h not e x p r e s s l y 

a d d r e s s e d by the t r i a l c o u r t i n i t s January 4, 2010, o r d e r , 

the t r i a l c o u r t i m p l i c i t l y e n t e r e d a summary judgment i n f a v o r 

of McNeel as t o t h a t c l a i m by c o n c l u d i n g t h a t " n e i t h e r Houston 

nor ... C o u s i n s has ever had any l e g i t i m a t e i n t e r e s t i n any 

p o r t i o n of the [ d i s p u t e d p r o p e r t y ] . " See A l a . Code 1975, § 

35-3-2 ( r e c o g n i z i n g t h a t , i n a b o u n d a r y - l i n e d i s p u t e , " [ t ] h e 

c o u r t s h a l l determine any adverse c l a i m s i n r e s p e c t t o any 

p o r t i o n of the l a n d i n v o l v e d f o r which i t may be n e c e s s a r y t o 

determine f o r a complete s e t t l e m e n t of the boundary l i n e s " ) . 

"Our Supreme Court has c o n s i s t e n t l y h e l d t h a t 'where 
a case i n v o l v e s a boundary d i s p u t e between 
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coterminous landowners, t i t l e may be a c q u i r e d by an 
adverse p o s s e s s i o n p e r i o d of o n l y 10 y e a r s . ' E.g., 
Moss v. Woodrow Reynolds & Son Timber Co., 592 So. 
2d 1029, 1030 ( A l a . 1992); S a s h i n g e r v. Wynn, 571 
So. 2d 1065, 1067 ( A l a . 1990); Sims v. V a n d i v e r , 504 
So. 2d 250, 252 ( A l a . 1987) . A p a r t y c l a i m i n g 
ownership of p r o p e r t y by adverse p o s s e s s i o n must 
prove by c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e r e 
was ' a c t u a l , h o s t i l e , open, n o t o r i o u s , e x c l u s i v e , 
and c o n t i n u o u s ' p o s s e s s i o n of the p r o p e r t y f o r the 
r e q u i r e d p e r i o d of t i m e . Grooms v. M i t c h e l l , 426 
So. 2d 820, 822 ( A l a . 1983). '[T]he burden of p r o o f 
r e s t s upon the p a r t y a s s e r t i n g adverse p o s s e s s i o n , 
and e v e r y presumption i s i n f a v o r of the h o l d e r of 
l e g a l t i t l e . ' Lee v. Brown, 482 So. 2d 293, 295 
( A l a . 1985). 'The presence of a f e n c e , which i s an 
o u t s t a n d i n g symbol of p o s s e s s i o n , c o u p l e d w i t h 
normal a c t s of use i n a p p r o p r i a t i o n of the l a n d , 
s u f f i c i e n t l y s a t i s f i e s the r e q u i r e m e n t s of adverse 
p o s s e s s i o n . ' Bearden v. E l l i s o n , 560 So. 2d 1042, 
1045 ( A l a . 1990)." 

K e n d r i c k v. K e n d r i c k , 10 So. 3d 1000, 1002-03 ( A l a . C i v . App. 

2006). 

A d d i t i o n a l l y , " t a c k i n g of p e r i o d s of p o s s e s s i o n by 

s u c c e s s i v e p o s s e s s o r s i s p e r m i t t e d a g a i n s t the coterminous 

owner s e e k i n g t o d e f e a t [a c l a i m of adverse p o s s e s s i o n ] , 

u n l e s s t h e r e i s a f i n d i n g , s u p p o r t e d by the e v i d e n c e , t h a t the 

c l a i m a n t ' s p r e d e c e s s o r i n t i t l e d i d not i n t e n d t o convey the 

d i s p u t e d s t r i p . " Watson v. P r i c e , 356 So. 2d 625, 627 ( A l a . 

1978). 
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The e v i d e n c e e s t a b l i s h e s t h a t Houston conveyed t o Cous i n s 

p r o p e r t y l o c a t e d i n S e c t i o n s 3, 4, 9, and 10 of Township 17, 

Range 13, of Autauga County. In h i s a f f i d a v i t , Houston 

s t a t e d : 

" I am p e r s o n a l l y f a m i l i a r w i t h the common 
boundary l i n e between the Houston P r o p e r t y and the 
McNeel P r o p e r t y i n ... S e c t i o n 4 and ... S e c t i o n 9 
.... D u r i n g my ownership of the Houston P r o p e r t y , 
the McNeel f a m i l y and I r e c o g n i z e d and a c c e p t e d the 
e a s t p r o p e r t y l i n e of the McNeel P r o p e r t y as 
d e s c r i b e d i n the McNeel Deed t o be the common 
boundary l i n e between the Houston P r o p e r t y and the 
McNeel P r o p e r t y . At no time d u r i n g my ownership d i d 
I p o s s e s s or c l a i m ownership of any p o r t i o n of the 
McNeel P r o p e r t y . " 

As d i s c u s s e d above, however, McNeel's deed r e l i e s on the 

u n i d e n t i f i e d l o c a t i o n of a fence t o e s t a b l i s h the e a s t e r n 

boundary of her p r o p e r t y i n S e c t i o n 9. Genuine i s s u e s of 

d i s p u t e d f a c t e x i s t as t o the o r i g i n a l l o c a t i o n of t h a t f e n c e ; 

Houston's a f f i d a v i t does n o t h i n g t o r e s o l v e t h a t d i s p u t e . 

A d d i t i o n a l l y , i t i s u n d i s p u t e d t h a t the w a r r a n t y deed 

from Houston t o Cous i n s i n c l u d e d the d i s p u t e d p r o p e r t y i n the 

d e s c r i p t i o n of the p r o p e r t y conveyed. Thus, the deed 

e v i d e n c e s an i n t e n t t o convey the d i s p u t e d p r o p e r t y . The 

a f f i d a v i t t e s t i m o n y of C o u s i n s , James Gunnels, Cade Gunnels, 

and Vaughn a l s o i n d i c a t e d t h a t Houston had r e p r e s e n t e d t o a l l 
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of them t h a t the w estern boundary of the p r o p e r t y conveyed t o 

C o u s i n s was the c r e e k , a g a i n e v i d e n c i n g a c l a i m t o the 

d i s p u t e d p r o p e r t y . C o u s i n s ' s a f f i d a v i t a l s o tends t o 

e s t a b l i s h t h a t Houston had p r e v i o u s l y r e p r e s e n t e d t h a t he 

and/or h i s f a m i l y had farmed l i v e s t o c k on the d i s p u t e d 

p r o p e r t y and t h a t they had r e l o c a t e d a fence away from the 

c r e e k t o p r o t e c t t h e i r l i v e s t o c k and not because h i s f a m i l y 

had no c l a i m t o the d i s p u t e d p r o p e r t y . F u r t h e r , a l t h o u g h 

Houston d e n i e d t h a t he and h i s p r e d e c e s s o r s had p a i d the t a x e s 

on the d i s p u t e d p r o p e r t y f o r more than 20 y e a r s p r e c e d i n g the 

2004 conveyance t o C o u s i n s , Burke's t e s t i m o n y tended t o 

d i s p u t e Houston's c l a i m . V i e w i n g , as we must, the e v i d e n c e i n 

the l i g h t most f a v o r a b l e t o C o u s i n s , we conclude t h a t genuine 

i s s u e s of m a t e r i a l f a c t e x i s t as t o C o u s i n s ' s c l a i m of adverse 

p o s s e s s i o n . Thus, the i s s u e was i n a p p r o p r i a t e f o r summary-

judgment d i s p o s i t i o n . See Rule 56; see a l s o Wadsworth v.  

Thompson, 912 So. 2d 529, 533-34 ( A l a . C i v . App. 2005) 

( c o n c l u d i n g t h a t genuine i s s u e s of m a t e r i a l f a c t e x i s t e d as t o 

landowner's c l a i m of adverse p o s s e s s i o n and r e v e r s i n g summary 

judgment e n t e r e d i n f a v o r of n e i g h b o r ) ; and K e n d r i c k v.  

K e n d r i c k , 10 So. 3d a t 1003-04 ( r e v e r s i n g a summary judgment 
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e n t e r e d on an a d v e r s e - p o s s e s s i o n c l a i m because t r i a b l e i s s u e s 

e x i s t e d ) . 

We r e v e r s e the t r i a l c o u r t ' s summary judgment i n f a v o r of 

McNeel, and we remand the cause f o r f u r t h e r p r o c e e d i n g s 

c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 
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