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PER CURIAM. 

A.C. ("the mother") and M.J.C. ("the f a t h e r " ) are the 

m a r r i e d p a r e n t s of f o u r c h i l d r e n . T h e i r youngest c h i l d , M.C. 

("the c h i l d " ) , has l i v e d w i t h G.R.W. and K.W. ("the 

c u s t o d i a n s " ) s i n c e s h o r t l y a f t e r h i s b i r t h i n January 2006. 

In November 2008, on p e t i t i o n of the c u s t o d i a n s , the Etowah 

J u v e n i l e Court g r a n t e d the c u s t o d i a n s c u s t o d y of the c h i l d . 

On December 4, 2009, the c u s t o d i a n s f i l e d a p e t i t i o n t o 

t e r m i n a t e the p a r e n t a l r i g h t s of the p a r e n t s . A f t e r a t r i a l 

i n May 2010, the j u v e n i l e c o u r t e n t e r e d a judgment t e r m i n a t i n g 

the p a r e n t a l r i g h t s of b o t h p a r e n t s . A f t e r t h e i r j o i n t l y 

f i l e d postjudgment motion was d e n i e d , b o t h p a r e n t s t i m e l y 

a ppealed, and t h e i r a p peals were c o n s o l i d a t e d . 

"A j u v e n i l e c o u r t i s r e q u i r e d t o a p p l y a 
two-pronged t e s t i n d e t e r m i n i n g whether t o t e r m i n a t e 
p a r e n t a l r i g h t s : (1) c l e a r and c o n v i n c i n g e v i d e n c e 
must sup p o r t a f i n d i n g t h a t the c h i l d i s dependent; 
and (2) the c o u r t must p r o p e r l y c o n s i d e r and r e j e c t 
a l l v i a b l e a l t e r n a t i v e s t o a t e r m i n a t i o n of p a r e n t a l 
r i g h t s . Ex p a r t e B e a s l e y , 564 So. 2d 950, 954 ( A l a . 
1990). " 

B.M. v. S t a t e , 895 So. 2d 319, 331 ( A l a . C i v . App. 2004). A 

j u v e n i l e c o u r t ' s judgment t e r m i n a t i n g p a r e n t a l r i g h t s must be 

su p p o r t e d by c l e a r and c o n v i n c i n g e v i d e n c e . Bowman v. S t a t e  

Dep't of Human Res., 534 So. 2d 304, 305 ( A l a . C i v . App. 
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1988). " ' [ C ] l e a r and c o n v i n c i n g e v i d e n c e ' " i s " ' [ e ] v i d e n c e 

t h a t , when weighed a g a i n s t e v i d e n c e i n o p p o s i t i o n , w i l l 

produce i n the mind of the t r i e r of f a c t a f i r m c o n v i c t i o n as 

to each e s s e n t i a l element of the c l a i m and a h i g h p r o b a b i l i t y 

as t o the c o r r e c t n e s s o f the c o n c l u s i o n . ' " L.M. v. D.D.F., 

840 So. 2d 171, 179 ( A l a . C i v . App. 2002) ( q u o t i n g A l a . Code 

1975, § 6 - 1 1 - 2 0 ( b ) ( 4 ) ) . The j u v e n i l e c o u r t ' s f a c t u a l f i n d i n g s 

i n a judgment t e r m i n a t i n g p a r e n t a l r i g h t s based on evi d e n c e 

p r e s e n t e d ore tenus are presumed c o r r e c t . K.P. v. Etowah  

County Dep't of Human Res., 43 So. 3d 602, 605 ( A l a . C i v . App. 

2010). Furthermore, when the j u v e n i l e c o u r t has not made 

s p e c i f i c f a c t u a l f i n d i n g s i n sup p o r t of i t s judgment, we must 

presume t h a t the j u v e n i l e c o u r t made those f i n d i n g s n e c e s s a r y 

t o s u p p o r t i t s judgment, p r o v i d e d t h a t those f i n d i n g s are 

su p p o r t e d by the e v i d e n c e . D.M. v. Walker County Dep't of  

Human Res., 919 So. 2d 1197, 1210 ( A l a . C i v . App. 2005). 

The t e r m i n a t i o n of p a r e n t a l r i g h t s i s governed by A l a . 

Code 1975, § 12-15-319. That s t a t u t e r e a d s , i n p a r t : 

"(a) I f the j u v e n i l e c o u r t f i n d s from c l e a r and 
c o n v i n c i n g e v i d e n c e , competent, m a t e r i a l , and 
r e l e v a n t i n n a t u r e , t h a t the p a r e n t s of a c h i l d are 
unable or u n w i l l i n g t o d i s c h a r g e t h e i r 
r e s p o n s i b i l i t i e s t o and f o r the c h i l d , or t h a t the 
conduct or c o n d i t i o n of the p a r e n t s r e n d e r s them 
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unable t o p r o p e r l y care f o r the c h i l d and t h a t the 
conduct or c o n d i t i o n i s u n l i k e l y t o change i n the 
f o r e s e e a b l e f u t u r e , i t may t e r m i n a t e the p a r e n t a l 
r i g h t s of the p a r e n t s . In d e t e r m i n i n g whether or not 
the p a r e n t s are u n a b l e or u n w i l l i n g t o d i s c h a r g e 
t h e i r r e s p o n s i b i l i t i e s t o and f o r the c h i l d and t o 
t e r m i n a t e the p a r e n t a l r i g h t s , the j u v e n i l e c o u r t 
s h a l l c o n s i d e r the f o l l o w i n g f a c t o r s i n c l u d i n g , but 
not l i m i t e d t o , the f o l l o w i n g : 

"  

"(2) E m o t i o n a l i l l n e s s , mental 
i l l n e s s , or mental d e f i c i e n c y of the 
p a r e n t , or e x c e s s i v e use of a l c o h o l or 
c o n t r o l l e d s u b s t a n c e s , of a d u r a t i o n or 
n a t u r e as t o render the p a r e n t unable t o 
care f o r needs of the c h i l d . 

"  

"(4) C o n v i c t i o n of and imprisonment 
f o r a f e l o n y . 

II 

"(9) F a i l u r e by the p a r e n t s t o p r o v i d e 
f o r the m a t e r i a l needs of the c h i l d or t o 
pay a r e a s o n a b l e p o r t i o n of support of the 
c h i l d , where the p a r e n t i s a b l e t o do so. 

"  

"(12) Lack of e f f o r t by the p a r e n t t o 
a d j u s t h i s or her c i r c u m s t a n c e s t o meet the 
needs of the c h i l d i n accordance w i t h 
agreements reached, i n c l u d i n g agreements 
reached w i t h l o c a l departments of human 
r e s o u r c e s or l i c e n s e d c h i l d - p l a c i n g 
a g e n c i e s , i n an a d m i n i s t r a t i v e r e v i e w or a 
j u d i c i a l r e v i e w . " 
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As n o t e d above, the c h i l d has been l i v i n g w i t h the 

c u s t o d i a n s s i n c e s h o r t l y a f t e r h i s b i r t h . The r e c o r d does not 

r e f l e c t e x a c t l y why the c h i l d was p l a c e d i n the home of the 

c u s t o d i a n s , but i t i s c l e a r from the r e c o r d t h a t the p a r t i e s 

agreed t o the arrangement a t t h a t t i m e . The c u s t o d i a n s 

t e s t i f i e d t h a t , a t the time they took the c h i l d i n t o t h e i r 

home, they b e l i e v e d t h a t they would adopt the c h i l d . However, 

the f a t h e r t e s t i f i e d t h a t , a t the time the c h i l d was p l a c e d 

w i t h the c u s t o d i a n s , the c u s t o d i a n s swore t h a t t h e y would not 

t r y t o take the c h i l d away from the f a t h e r . 

The c u s t o d i a n s sought l e g a l c u s t o d y of the c h i l d i n the 

f a l l of 2008. The r e c o r d does not c o n t a i n the p e t i t i o n by 

which the c u s t o d i a n s sought cus t o d y or a t r a n s c r i p t of the 

t r i a l on the cust o d y p e t i t i o n . However, the j u v e n i l e c o u r t 

awarded cus t o d y of the c h i l d t o the c u s t o d i a n s i n November 

2008. The mother was awarded v i s i t a t i o n w i t h the c h i l d ; the 

t e s t i m o n y a t t r i a l i n d i c a t e d t h a t the v i s i t s were t o be 

s u p e r v i s e d and h e l d i n the home of her mother and s t e p f a t h e r , 

G.N. ("the m a t e r n a l grandmother") and S.N. ("the m a t e r n a l 

g r a n d f a t h e r " ) ( r e f e r r e d t o c o l l e c t i v e l y as "the m a t e r n a l 
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g r a n d p a r e n t s " ) . The f a t h e r , who was i n c a r c e r a t e d a t the t i m e , 

was not awarded s p e c i f i e d v i s i t a t i o n w i t h the c h i l d . 

A t the time of the May 2010 t r i a l on the t e r m i n a t i o n - o f -

p a r e n t a l - r i g h t s p e t i t i o n , the mother had p l e a d e d g u i l t y t o 

r o b b e r y i n the second degree; she was a w a i t i n g s e n t e n c i n g . 

The mother was not employed a t the time of t r i a l , a l t h o u g h she 

t e s t i f i e d t h a t she had put i n s e v e r a l a p p l i c a t i o n s f o r 

employment; she s a i d t h a t her p e n d i n g c r i m i n a l charge had 

p r e v e n t e d her from b e i n g o f f e r e d employment. The mother had 

been employed a t P i l g r i m ' s P r i d e , a c h i c k e n - p r o c e s s i n g p l a n t , 

f o r two or t h r e e months i n the f a l l of 2009 and f o r a week or 

two weeks a t another p l a c e of employment. However, she s a i d 

t h a t she d i d c l e a n houses p e r i o d i c a l l y f o r some r e l a t i v e s . 

The mother t e s t i f i e d t h a t she and her o t h e r t h r e e 

c h i l d r e n l i v e w i t h the m a t e r n a l g r a n d p a r e n t s . She s a i d t h a t 

she had l i v e d w i t h the m a t e r n a l g r a n d p a r e n t s from the time 

t h a t the f a t h e r was f i r s t i m p r i s o n e d i n 2008 because she and 

the o t h e r t h r e e c h i l d r e n c o u l d not a f f o r d the house payment 

w i t h o u t the f a t h e r ' s income. However, she s a i d t h a t she d i d 

a s s i s t the m a t e r n a l g r a n d p a r e n t s by c o n t r i b u t i n g money toward 

h o u s e h o l d expenses and by p a y i n g f o r g r o c e r i e s . The m a t e r n a l 
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grandmother a l s o t e s t i f i e d t h a t the mother p a i d p a r t of her 

e a r n i n g s t o the m a t e r n a l grandmother f o r h o u s e h o l d expenses i n 

l i e u of r e n t . 

The mother d e n i e d the a c c u s a t i o n t h a t the m a t e r n a l 

grandmother p a r e n t e d the o t h e r t h r e e c h i l d r e n . She s a i d t h a t 

s h e , and not the m a t e r n a l g r a n d p a r e n t s , was the p r i m a r y c a r e -

g i v e r f o r the o t h e r c h i l d r e n . However, the r e c o r d r e f l e c t s 

t h a t the e l d e s t c h i l d of the p a r t i e s , who i s the b i o l o g i c a l 

c h i l d of the mother and the f a t h e r ' s b r o t h e r , had r e s i d e d 

p r i m a r i l y w i t h the m a t e r n a l grandmother f o r most of t h a t 

c h i l d ' s l i f e . 

The mother d e n i e d h a v i n g l e f t the m a t e r n a l g r a n d p a r e n t s ' 

home t o l i v e w i t h o t h e r p e o p l e , i n c l u d i n g her one-time 

b o y f r i e n d and codefendant i n the r o b b e r y c a s e , K.B. She s a i d 

t h a t she had sometimes " s t a y e d w i t h " another p e r s o n f o r a 

s h o r t time but t h a t she had never l i v e d w i t h anyone o t h e r than 

the m a t e r n a l g r a n d p a r e n t s . Both the mother and the m a t e r n a l 

grandmother t e s t i f i e d t h a t the m a t e r n a l g r a n d f a t h e r had k i c k e d 

the mother out of the house i n the f a l l o f 2008, a f t e r the 

r o b b e r y , when the mother began s e e i n g K.B. a g a i n ; the m a t e r n a l 

grandmother t e s t i f i e d t h a t the mother was gone f o r o n l y about 
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t h r e e days, and the mother s a i d t h a t she worked i t out w i t h 

the m a t e r n a l g r a n d f a t h e r so she c o u l d move back i n t o the home. 

At the time of t r i a l , the mother was spen d i n g the weekends she 

d i d not have v i s i t s w i t h the c h i l d a t the home e s t a b l i s h e d by 

the f a t h e r , where t h e y i n t e n d e d t o l i v e as a f a m i l y once the 

s c h o o l year c o n c l u d e d . 

The mother t e s t i f i e d t h a t she had o f f e r e d the c u s t o d i a n s 

c l o t h i n g and had o f f e r e d t o h e l p w i t h a n y t h i n g the c h i l d 

needed but t h a t the c u s t o d i a n s had always r e f u s e d when she 

made such o f f e r s . She s a i d t h a t she d i d purchase the c h i l d 

p r e s e n t s , i n c l u d i n g t o y s and c l o t h i n g , most of which remained 

a t the m a t e r n a l g r a n d p a r e n t s ' home f o r the c h i l d ' s use when he 

v i s i t e d t h e r e . However, the e v i d e n c e a l s o r e f l e c t e d t h a t the 

mother's c h i l d r e n had been the r e c i p i e n t s of C h r i s t m a s g i f t s 

donated by a l o c a l c h u r c h . The mother s a i d t h a t the 

c u s t o d i a n s had never t o l d her t h a t some of the c h i l d ' s m e d i c a l 

expenses were not c o v e r e d by M e d i c a i d . 

The f a t h e r t e s t i f i e d t h a t , a t the time the c u s t o d y 

judgment was e n t e r e d i n November 2008, he was i n c a r c e r a t e d on 

a t h i r d - d e g r e e b u r g l a r y c h a r g e . A l t h o u g h the f a t h e r was 

r e l e a s e d from j a i l i n e a r l y December 2008, he v i o l a t e d h i s 
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p r o b a t i o n when he attempted t o pass o f f someone e l s e ' s u r i n e 

sample as h i s own. The f a t h e r began s e r v i n g the remainder of 

h i s sentence on May 6, 2009; he was r e l e a s e d i n J a n u a r y 2010 

a f t e r he c o m p l e t e d h i s s e n t e n c e . 

A t the time of t r i a l , the f a t h e r t e s t i f i e d , he was on 

" c o l o r code" drug t e s t i n g based on a "Gadsden c i t y charge" f o r 

m a r i j u a n a p o s s e s s i o n from 2002. The f a t h e r t e s t i f i e d t h a t he 

had p a s s e d a l l of h i s drug t e s t s e x c e p t f o r one, on which he 

had t e s t e d p o s i t i v e f o r a p h y s i c i a n - p r e s c r i b e d p a i n k i l l e r . The 

f a t h e r s a i d t h a t he p r o v i d e d a p r e s c r i p t i o n f o r the p a i n k i l l e r 

a f t e r he t e s t e d p o s i t i v e f o r the c o n t r o l l e d s u b s t a n c e ; because 

the f a t h e r had a l e g a l p r e s c r i p t i o n , t h a t p o s i t i v e t e s t was 

e x c u s e d . However, when q u e s t i o n e d f u r t h e r a t t r i a l , the 

f a t h e r a d m i t t e d t h a t he had not i n f o r m e d any one a t the c o l o r -

code program t h a t he had been d r i n k i n g a l c o h o l or t h a t the 

p a i n k i l l e r had been p r e s c r i b e d as a r e s u l t of i n j u r i e s 

r e s u l t i n g from an a u t o m o b i l e a c c i d e n t he had been i n v o l v e d i n 

w h i l e he was drunk i n March 2010, o n l y two months b e f o r e the 

t e r m i n a t i o n t r i a l . The f a t h e r f u r t h e r a d m i t t e d t h a t he had 

f i v e f e l o n y c o n v i c t i o n s on h i s r e c o r d : two f o r g e r y 

c o n v i c t i o n s , a t h e f t - b y - f r a u d u l e n t - l e a s i n g c o n v i c t i o n , an 
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u n l a w f u l - p o s s e s s i o n - o f - a - c o n t r o l l e d - s u b s t a n c e c o n v i c t i o n , and 

the t h i r d - d e g r e e b u r g l a r y c o n v i c t i o n . 

The f a t h e r a l s o a d m i t t e d t h a t he had not p a i d the 

c u s t o d i a n s any c h i l d s u p p o r t or p r o v i d e d any o t h e r f i n a n c i a l 

s u p p o r t f o r the c h i l d d u r i n g h i s p e r i o d s of i n c a r c e r a t i o n . 

However, the f a t h e r t e s t i f i e d t h a t he had h e l p e d the 

c u s t o d i a n s i n any way t h e y asked him when he was not 

i n c a r c e r a t e d , i n c l u d i n g p r o v i d i n g c l o t h i n g f o r the c h i l d and 

h e l p i n g G.R.W. cut t i m b e r or work on h i s t r u c k s . The f a t h e r 

s a i d t h a t he had o f f e r e d the c u s t o d i a n s money more r e c e n t l y , 

i n March 2010, but t h a t t h e y had r e f u s e d i t . A t the time of 

t r i a l , the f a t h e r t e s t i f i e d , he was w o r k i n g f o r h i s b r o t h e r a t 

the b r o t h e r ' s t o w i n g and r e c o v e r y b u s i n e s s , e a r n i n g $500 per 

week, or a p p r o x i m a t e l y $2,000 p e r month. The f a t h e r t e s t i f i e d 

t h a t h i s monthly expenses were a p p r o x i m a t e l y $1,000 and t h a t 

he t y p i c a l l y had "about $1,000 e x t r a " a t the end of the month. 

The f a t h e r s a i d t h a t he l i v e s i n a house he r e n t s from 

h i s b r o t h e r . The house, s a i d the f a t h e r , has f o u r bedrooms; 

he s a i d t h a t h i s two sons would share one room and t h a t h i s 

daughters would each have t h e i r own room, l e a v i n g one room f o r 

him and the mother. He t e s t i f i e d t h a t he and the mother had 
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d e c i d e d t o w a i t u n t i l the s c h o o l year was over b e f o r e she and 

the o t h e r t h r e e c h i l d r e n moved i n w i t h him because the 

c h i l d r e n were i n the m i d d l e of the s c h o o l year and the move 

would r e q u i r e them t o change s c h o o l s . A c c o r d i n g t o the 

f a t h e r , he and the mother i n t e n d e d t o resume l i v i n g t o g e t h e r 

over the summer and t o e n r o l l the c h i l d r e n i n a s c h o o l nearby 

f o r the f a l l semester. The f a t h e r a l s o t e s t i f i e d t h a t he had 

access t o an a u t o m o b i l e and t h a t the mother would d r i v e him 

where he needed t o go; a t the time of t r i a l , the f a t h e r had 

not yet had h i s d r i v e r s ' l i c e n s e r e i n s t a t e d because, he s a i d , 

he c o u l d not a f f o r d the r e i n s t a t e m e n t fee d e s p i t e h i s 

t e s t i m o n y t h a t he had a p p r o x i m a t e l y $1,000 l e f t a f t e r p a y i n g 

h i s b i l l s each month and t e s t i m o n y t h a t he had p u r c h a s e d two 

used a u t o m o b i l e s s i n c e h i s r e l e a s e from p r i s o n i n J a n u a r y . 

A c c o r d i n g t o the m a t e r n a l grandmother, the mother was a 

p r o p e r p a r e n t t o her o t h e r t h r e e c h i l d r e n . The m a t e r n a l 

grandmother s a i d t h a t the mother took care of her own 

c h i l d r e n . She a l s o t e s t i f i e d t h a t the f a t h e r was "a good 

daddy" and t h a t she had no r e s e r v a t i o n s about him as a p a r e n t , 

d e s p i t e h i s f e l o n y c o n v i c t i o n s and h i s t o r y of imprisonment. 

When asked whether she would be w i l l i n g t a k e c u s t o d y of the 
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c h i l d i f the j u v e n i l e c o u r t d e t e r m i n e d t h a t the p a r e n t s were 

u n f i t , the m a t e r n a l grandmother responded i n the a f f i r m a t i v e . 

The m a t e r n a l grandmother a d m i t t e d t h a t the November 2008 

cu s t o d y judgment s t a t e d t h a t the mother had an o b l i g a t i o n t o 

f i n a n c i a l l y p r o v i d e f o r the c h i l d ; however, the m a t e r n a l 

grandmother n o t e d t h a t the judgment d i d not s e t an amount of 

c h i l d s u p p o r t . A c c o r d i n g t o the m a t e r n a l grandmother, the 

c u s t o d i a n s had s t a t e d t h a t "they are not a s k i n g [the mother] 

f o r n o t h i n g . " The m a t e r n a l grandmother t e s t i f i e d t h a t she had 

h e a r d the mother o f f e r the c u s t o d i a n s f i n a n c i a l s u p p o r t and 

t h a t the c u s t o d i a n s had r e f u s e d . She s a i d t h a t she had never 

h e a r d the f a t h e r make any o f f e r s of f i n a n c i a l s u p p o r t t o the 

c u s t o d i a n s but t h a t she had h e a r d him and the mother d i s c u s s 

making o f f e r s t o the c u s t o d i a n s t o p r o v i d e c l o t h i n g and o t h e r 

items f o r the c h i l d . 

K.W. t e s t i f i e d t h a t the c h i l d had l i v e d w i t h the 

c u s t o d i a n s s i n c e he was f i v e days o l d . She s a i d t h a t she and 

G.R.W. had always b e l i e v e d t h a t t h e y would adopt the c h i l d . 

She e x p l a i n e d t h a t she was s e l f - e m p l o y e d and t h a t she s a t w i t h 

the i l l and e l d e r l y o v e r n i g h t . G.R.W., she e x p l a i n e d , drove 

a t r u c k and h a u l e d l o g s f o r a l i v i n g . Because G.R.W. worked 
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d u r i n g the day and she worked d u r i n g the n i g h t , K.W. s a i d , a t 

l e a s t one of them was home t o s u p e r v i s e the c h i l d a t n e a r l y 

a l l t i m e s . K.W. s a i d t h a t the November 2008 cu s t o d y judgment 

p r o v i d e d the mother v i s i t a t i o n s u p e r v i s e d by the m a t e r n a l 

grandmother a t the m a t e r n a l g r a n d p a r e n t s ' home. K.W. s a i d 

t h a t she had l e a r n e d t h a t the mother was not l i v i n g w i t h the 

m a t e r n a l g r a n d p a r e n t s a t c e r t a i n t i m e s ; a c c o r d i n g t o K.W., the 

mother had l i v e d f o r a time w i t h K.B., her b o y f r i e n d and her 

codefendant on the ro b b e r y charge, and w i t h J.T., another male 

f r i e n d , f o r another p e r i o d . 

K.W. t e s t i f i e d t h a t she and G.R.W. had t h r e e c h i l d r e n of 

t h e i r own: J.W., who was 20 a t the time of t r i a l , K.A.W., who 

was 17 a t the time of t r i a l , and S.W. who was 16 a t the time 

of t r i a l . K.W. s a i d t h a t o n l y S.W. s t i l l l i v e d a t home w i t h 

the c u s t o d i a n s . K.W. a l s o s a i d t h a t S.W. sometimes p r o v i d e d 

t r a n s p o r t a t i o n f o r the c h i l d and t h a t she babysat him on 

o c c a s i o n . 

K.W. d e n i e d t h a t e i t h e r p a r e n t o f f e r e d f i n a n c i a l 

a s s i s t a n c e t o the c u s t o d i a n s . She t e s t i f i e d t h a t the c h i l d 

was c o v e r e d by M e d i c a i d , and she s a i d t h a t the c u s t o d i a n s p a i d 

f o r any noncovered m e d i c a l expenses f o r the c h i l d , l i k e the 
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c h i l d ' s o v e r - t h e - c o u n t e r m e d i c a t i o n s , which K.W. s a i d had c o s t 

a p p r o x i m a t e l y $200. K.W. a d m i t t e d t h a t she had never asked 

the p a r e n t s f o r reimbursement of those e x p e n s e s . 

When asked why she had f i l e d the p e t i t i o n t o t e r m i n a t e 

the p a r e n t s ' p a r e n t a l r i g h t s , K.W. e x p l a i n e d t h a t the mother 

was f a c i n g s e n t e n c i n g on her ro b b e r y c o n v i c t i o n a t the time 

the p e t i t i o n was f i l e d and t h a t the f a t h e r was a l s o a 

c o n v i c t e d f e l o n ; based on those i s s u e s , K.W. s a i d , she f e l t 

t h a t the c h i l d ' s c u s t o d i a l s i t u a t i o n needed t o be " s e t and 

f i n a l . " When asked whether the c u s t o d i a n s had c o n s i d e r e d 

o t h e r v i a b l e o p t i o n s f o r placement of the c h i l d , K.W. s a i d 

t h a t no one from e i t h e r p a r e n t ' s f a m i l y had " s t o o d up" t o take 

c u s t o d y of the c h i l d s i n c e h i s b i r t h . K.W. s p e c i f i c a l l y 

f o c u s e d on the f a t h e r ' s s t a t u s as a f e l o n , h i s p e r i o d s of 

i n c a r c e r a t i o n , and h i s h i s t o r y of drug i s s u e s as a b a s i s f o r 

d i s c o u n t i n g h i s a b i l i t y and f i t n e s s t o assume c u s t o d y of the 

c h i l d . She d i d admit, however, t h a t "as f a r as she knew" the 

f a t h e r had a p l a c e t o l i v e , t r a n s p o r t a t i o n , and employment. 

She a l s o i n t i m a t e d t h a t the mother's b e h a v i o r , i n c l u d i n g her 

l e a v i n g her o t h e r t h r e e c h i l d r e n t o be c a r e d f o r by the 

m a t e r n a l g r a n d p a r e n t s w h i l e she spent the n i g h t w i t h v a r i o u s 
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pe o p l e w h i l e the f a t h e r was i n c a r c e r a t e d , amounted t o a 

p a t t e r n of a l l o w i n g o t h e r s t o assume r e s p o n s i b i l i t y f o r her 

c h i l d r e n . Thus, K.W. was of the o p i n i o n t h a t the mother was 

u n w i l l i n g t o d i s c h a r g e her r e s p o n s i b i l i t i e s as a p a r e n t . 

Some of the t e s t i m o n y a t t r i a l a l s o f o c u s e d on an 

automobile a c c i d e n t i n which the p a r e n t s had been i n v o l v e d on 

March 1, 2010. A w i t n e s s a t the scene of the a c c i d e n t , Sandra 

H a r r i s , t e s t i f i e d t h a t an automobile a c c i d e n t had o c c u r r e d 

o u t s i d e of her home on t h a t date. H a r r i s t e s t i f i e d t h a t she 

d i d not know e i t h e r the mother or the f a t h e r p e r s o n a l l y . She 

e x p l a i n e d t h a t when she approached the scene of the a c c i d e n t 

she o b s e r v e d the mother a t t e m p t i n g t o a s s i s t someone out of 

the a u t o m o b i l e . H a r r i s d e s c r i b e d the mother's a c t i o n s and 

b e h a v i o r as s t u m b l i n g around o u t s i d e the a u t o m o b i l e , a c t i n g 

h y s t e r i c a l l y , and screaming t h a t " they" were t r y i n g t o k i l l 

h e r. A c c o r d i n g t o H a r r i s , two o t h e r women were a t the scene 

and one or b o t h of the women was " v e r b a l l y a b u s i n g " the 

mother; H a r r i s r e p o r t e d t h a t the women kept r e p e a t i n g t h a t "he 

d i d not deserve t h i s . " A c c o r d i n g t o H a r r i s , the mother 

appeared a f r a i d f o r her l i f e . H a r r i s s a i d t h a t those women 
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l e f t once she i n f o r m e d them t h a t she had t e l e p h o n e d emergency 

911. 

H a r r i s s a i d t h a t the mother's speech had been s l u r r e d and 

t h a t the mother had used H a r r i s ' s t e l e p h o n e t o c o n t a c t her 

f a m i l y . H a r r i s a l s o s a i d t h a t the mother had mentioned 

" h e l p i n g Cody." H a r r i s s a i d t h a t the d r i v e r of the 

a u t o m o b i l e , who she had assumed was the f a t h e r , had been s t u c k 

i n the d r i v e r ' s s e a t f o r a ti m e ; l a t e r , she s a i d , he had been 

slumped over the hood of the a u t o m o b i l e , which had h i t a t r e e . 

The mother and the f a t h e r b o t h t e s t i f i e d about the 

a c c i d e n t as w e l l . The mother a d m i t t e d t h a t she had been 

drunk, as d i d the f a t h e r . However, b o t h of them s a i d t h a t the 

f a t h e r had not been d r i v i n g the au t o m o b i l e and t h a t a f r i e n d 

named Cody had been the d r i v e r . The p a r e n t s were b o t h taken 

t o the h o s p i t a l a f t e r the a c c i d e n t . At t r i a l , c o u n s e l 

d i s c o v e r e d t h a t the mother's m e d i c a l r e c o r d s were not i n c l u d e d 

i n the h o s p i t a l r e c o r d s a d m i t t e d i n t o e v i d e n c e . The j u v e n i l e 

c o u r t and the p a r t i e s agreed t h a t the e v i d e n c e would be h e l d 

open f o r the a d m i s s i o n of the mother's m e d i c a l r e c o r d s and 

t h a t the j u v e n i l e c o u r t would r e v i e w the r e c o r d s i n camera. 

A l t h o u g h the mother's m e d i c a l r e c o r d s were a d m i t t e d i n t o 
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ev i d e n c e and were r e l i e d on by the j u v e n i l e c o u r t , as 

e v i d e n c e d by the r e f e r e n c e t o them i n the judgment, o n l y the 

f a t h e r ' s m e d i c a l r e c o r d s appear i n the r e c o r d on a p p e a l . 

The g u a r d i a n ad l i t e m , S t e p h a n i e G i l l i l a n , t e s t i f i e d 

b r i e f l y a t the c o n c l u s i o n of the t r i a l . She t e s t i f i e d 

c o n c e r n i n g her o b s e r v a t i o n of the homes of the v a r i o u s 

p a r t i e s . A c c o r d i n g t o G i l l i l a n , the c u s t o d i a n s ' m o b ile home 

was s u i t a b l e and the c h i l d appeared w e l l a d j u s t e d i n the home. 

G i l l i l a n a l s o n o t e d t h a t the m a t e r n a l g r a n d p a r e n t s ' home, 

where the mother and her o t h e r t h r e e c h i l d r e n were l i v i n g , was 

a l s o s u i t a b l e and a p p r o p r i a t e as a home f o r the c h i l d . 

G i l l i l a n s a i d t h a t she had a l s o v i s i t e d the f a t h e r ' s new 

r e s i d e n c e , which she d e s c r i b e d as c l e a n and a p p r o p r i a t e l y 

f u r n i s h e d . G i l l i l a n e x p r e s s e d no r e s e r v a t i o n s about the 

s u i t a b i l i t y of any of the homes she had v i s i t e d . 

The judgment t e r m i n a t i n g the p a r e n t a l r i g h t s of b o t h 

p a r e n t s l i s t s s e v e r a l grounds upon which the j u v e n i l e c o u r t 

based i t s d e c i s i o n . The j u v e n i l e c o u r t c o n c l u d e d t h a t , 

r e g a r d i n g the mother, the r e c o r d c o n t a i n e d s u f f i c i e n t e v i d e n c e 

of the e x c e s s i v e use of a l c o h o l because the mother's m e d i c a l 

r e c o r d s from her a d m i s s i o n t o the h o s p i t a l a f t e r the March 
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2010 automobile a c c i d e n t i n d i c a t e d t h a t she had consumed a s i x 

pack of beer and a p i n t of l i q u o r . The j u v e n i l e c o u r t f u r t h e r 

c o n c l u d e d t h a t the mother had f a i l e d t o p r o v i d e f o r the 

m a t e r i a l needs of the c h i l d by f a i l i n g t o pay the c u s t o d i a n s 

any amount f o r the s u p p o r t o f the c h i l d ; t h a t she had shown a 

l a c k of e f f o r t t o a d j u s t her c i r c u m s t a n c e s t o meet the needs 

of the c h i l d , as e v i d e n c e d by her dependence on o t h e r s , l i k e 

the m a t e r n a l g r a n d p a r e n t s , f o r h o u s i n g ; and t h a t the mother 

had been c o n v i c t e d o f a f e l o n y and was a w a i t i n g s e n t e n c i n g on 

t h a t f e l o n y c o n v i c t i o n . 

R e g a r d i n g the f a t h e r , the j u v e n i l e c o u r t c o n c l u d e d t h a t 

h e , t o o , had f a i l e d t o pay support t o the c u s t o d i a n s f o r the 

b e n e f i t o f the c h i l d . The judgment f u r t h e r r e c i t e d as a b a s i s 

f o r t e r m i n a t i o n t h a t the f a t h e r had f a i l e d t o a d j u s t h i s 

c i r c u m s t a n c e s t o meet the needs o f the c h i l d , as e v i d e n c e d by 

h i s f a i l u r e t o b r i n g the mother and the o t h e r t h r e e c h i l d r e n 

t o l i v e w i t h him a t the r e s i d e n c e he had e s t a b l i s h e d , and t h a t 

the f a t h e r had e x c e s s i v e l y used c o n t r o l l e d s u b s t a n c e s . 

F i n a l l y , the j u v e n i l e c o u r t d e t e r m i n e d t h a t the f a t h e r had 

been c o n v i c t e d of and i m p r i s o n e d f o r a f e l o n y . 

I . Grounds f o r T e r m i n a t i o n 
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A. The Mother's Arguments 

The mother argues t h a t the c u s t o d i a n s d i d not prove 

grounds f o r t e r m i n a t i o n of her p a r e n t a l r i g h t s by c l e a r and 

c o n v i n c i n g e v i d e n c e . Our r e v i e w of the r e c o r d , however, 

c o n v i n c e s us t h a t the c u s t o d i a n s p r e s e n t e d e v i d e n c e s u p p o r t i n g 

two grounds f o r t e r m i n a t i o n of the mother's p a r e n t a l r i g h t s 

under § 12-15-319(a) — the mother's f a i l u r e t o pay any 

su p p o r t f o r the c h i l d and her e x c e s s i v e use of a l c o h o l . We 

f u r t h e r conclude t h a t those grounds f o r t e r m i n a t i o n were 

s u p p o r t e d by c l e a r and c o n v i n c i n g e v i d e n c e . 

The mother c h a l l e n g e s the j u v e n i l e c o u r t ' s d e t e r m i n a t i o n 

t h a t the mother had f a i l e d t o p r o v i d e s u p p o r t t o the 

c u s t o d i a n s d e s p i t e her a b i l i t y t o do so. See § 

12 - 1 5 - 3 1 9 ( a ) ( 9 ) . The mother d i d t e s t i f y t h a t she had p r o v i d e d 

c l o t h i n g and t h a t she had o f f e r e d c l o t h i n g and o t h e r items t o 

the c u s t o d i a n s o n l y t o have her o f f e r s o f a s s i s t a n c e r e f u s e d . 

However, K.W. d i s p u t e d the mother's t e s t i m o n y on t h i s p o i n t , 

s t a t i n g t h a t n e i t h e r p a r e n t had o f f e r e d any m e a n i n g f u l s u p p o r t 

t o the c u s t o d i a n s s i n c e the e n t r y o f the cu s t o d y judgment i n 

November 2008. The j u v e n i l e c o u r t , as the t r i e r of f a c t , was 

i n the p o s i t i o n t o weigh the c r e d i b i l i t y of the r e s p e c t i v e 
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p a r t i e s and o t h e r w i t n e s s e s and t o determine what were the 

t r u e f a c t s . See W.P. v. Madison County Department of Human  

R e s 9 8 0 So. 2d 1016, 1021 ( A l a . C i v . App. 2007); see a l s o  

C.J. v. Mari o n County Dep't of Human Res., 5 So. 3d 1259, 1271 

( A l a . C i v . App. 2008) ( q u o t i n g Woods v. Woods, 653 So. 2d 312, 

314 ( A l a . C i v . App. 1994)) ( d i s c u s s i n g the ore tenus 

presumption and the r o l e o f the j u v e n i l e c o u r t judge as the 

" ' s o l e judge of the f a c t s and of the c r e d i b i l i t y of 

w i t n e s s e s ' " ) . The j u v e n i l e c o u r t ' s r e s o l u t i o n of the i s s u e i n 

f a v o r o f the c u s t o d i a n s i s p r o t e c t e d by the ore tenus 

p r e s u m p t i o n , and we may not d i s t u r b i t s d e t e r m i n a t i o n . W.P., 

980 So. 2d a t 1021. Thus, we conclude t h a t the c u s t o d i a n s 

e s t a b l i s h e d , by c l e a r and c o n v i n c i n g e v i d e n c e , t h i s ground f o r 

the t e r m i n a t i o n o f the mother's p a r e n t a l r i g h t s . 

The mother f u r t h e r c h a l l e n g e s the j u v e n i l e c o u r t ' s 

f i n d i n g t h a t the mother's e x c e s s i v e use o f a l c o h o l r e n d e r e d 

her u n a b l e t o p a r e n t the c h i l d . The mother argues t h a t the 

j u v e n i l e c o u r t ' s f i n d i n g , which, she says, was based on one 

i n c i d e n t o f a l c o h o l abuse i n March 2010, was i n s u f f i c i e n t t o 

e s t a b l i s h t h a t she abused a l c o h o l t o such an e x t e n t as t o 

render her unable t o care f o r the c h i l d . We d i s a g r e e . 
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We note t h a t the j u v e n i l e c o u r t , i n making i t s s p e c i f i c 

f i n d i n g t h a t the mother had abused a l c o h o l i n March 2010, 

r e l i e d on the mother's m e d i c a l r e c o r d s from the March 2010 

aut o m o b i l e wreck, i n which, the judgment s t a t e s , the mother 

a d m i t t e d d r i n k i n g a s i x pack of beer and a p i n t of l i q u o r . 

A l t h o u g h those m e d i c a l r e c o r d s are not c o n t a i n e d i n the r e c o r d 

on a p p e a l , we must presume t h a t t h e y s u p p o r t the j u v e n i l e 

c o u r t ' s f i n d i n g s . See Vaughan v. O l i v e r , 822 So. 2d 1163, 

1170 ( A l a . 2001) ( q u o t i n g B e r r y h i l l v. Mutual of Omaha I n s .  

Co. , 479 So. 2d 1250, 1251 ( A l a . 1985)) ("'Where a l l the 

e v i d e n c e i s not i n the r e c o r d , i t w i l l be presumed t h a t the 

e v i d e n c e was s u f f i c i e n t t o s u s t a i n the v e r d i c t or 

judgment.'"). I n a d d i t i o n t o the m i s s i n g m e d i c a l - r e c o r d 

e v i d e n c e , the t e s t i m o n y o f H a r r i s s u p p o r t s a c o n c l u s i o n t h a t 

the mother was i n e b r i a t e d a t the time o f the March 2010 

a c c i d e n t . The e v i d e n c e , t h e r e f o r e , e s t a b l i s h e d t h a t the 

mother had abused a l c o h o l i n March 2010, a mere two months 

b e f o r e the t e r m i n a t i o n t r i a l commenced. 

However, i n a d d i t i o n t o r e c i t i n g the f i n d i n g r e g a r d i n g 

the mother's abuse o f a l c o h o l i n March 2010, the j u v e n i l e 

c o u r t n e c e s s a r i l y d e t e r m i n e d t h a t the e v i d e n c e s a t i s f i e d § 12-
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15-319(a)(2) and t h a t the evi d e n c e s u p p o r t e d a d e t e r m i n a t i o n 

t h a t the mother had e x c e s s i v e l y abused a l c o h o l and t h a t her 

abuse o f a l c o h o l was "of a d u r a t i o n or nat u r e as t o render the 

p a r e n t unable t o care f o r needs of the c h i l d . " The j u v e n i l e 

c o u r t c o n s i d e r e d e v i d e n c e t h a t we do not have i n the a p p e l l a t e 

r e c o r d , and i t had hear d e v i d e n c e c o n c e r n i n g the mother's 

a b i l i t y t o p a r e n t a t the t r i a l t h a t r e s u l t e d i n the 2008 

judgment awarding c u s t o d y of the c h i l d t o the c u s t o d i a n s . The 

j u v e n i l e c o u r t was f r e e t o c o n s i d e r i t s knowledge o f "'the 

p a s t h i s t o r y of the f a m i l y as w e l l as the evi d e n c e p e r t a i n i n g 

t o c u r r e n t c o n d i t i o n s ' " when c o n s i d e r i n g the t e r m i n a t i o n o f 

the mother's p a r e n t a l r i g h t s . A.R. v. S t a t e Dep't of Human  

Res., 992 So. 2d 748, 760 ( A l a . C i v . App. 2008) ( q u o t i n g T.B.  

v. L a u d e r d a l e County Dep't of Human Res., 920 So. 2d 565, 570 

( A l a . C i v . App. 2005)). We cannot c o n c l u d e , then, t h a t the 

j u v e n i l e c o u r t d i d not have e v i d e n c e from which i t c o u l d have 

p r o p e r l y c o n c l u d e d t h a t the mother had a l o n g - s t a n d i n g problem 

w i t h a l c o h o l . I n a d d i t i o n , we note t h a t , because the mother, 

d u r i n g the p e r i o d a f t e r the t e r m i n a t i o n p e t i t i o n was f i l e d and 

w h i l e she a w a i t e d s e n t e n c i n g on f e l o n y r o b b e r y charge, e v i n c e d 

such c l o u d e d judgment as t o become so i n e b r i a t e d t h a t she was 
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d e s c r i b e d as " s t u m b l i n g " and a d m i t t e d t o d r i n k i n g a l a r g e 

q u a n t i t y o f a l c o h o l , we cannot agree w i t h the mother t h a t the 

ev i d e n c e , as viewed by the j u v e n i l e c o u r t , was not c l e a r and 

c o n v i n c i n g e v i d e n c e t h a t she abused a l c o h o l t o such an e x t e n t 

as t o make her unable t o care f o r the c h i l d . C e r t a i n l y , the 

mother's l a p s e i n judgment, coming so c l o s e i n time t o the 

t e r m i n a t i o n t r i a l , see D.O. v. Calhoun County Dep't of Human  

Res., 859 So. 2d 439, 444 ( A l a . C i v . App. 2003) ( i n d i c a t i n g 

t h a t a j u v e n i l e c o u r t s h o u l d base i t s d e c i s i o n on the 

t e r m i n a t i o n o f p a r e n t a l r i g h t s on the c u r r e n t c o n d i t i o n o f the 

p a r e n t s ) , was e v i d e n c e from which the j u v e n i l e c o u r t c o u l d 

have c o n c l u d e d t h a t the mother had not made any e f f o r t t o 

a d j u s t her c i r c u m s t a n c e s f o r the w e l f a r e of her c h i l d . 

B. The F a t h e r ' s Arguments 

L i k e the mother, the f a t h e r argues t h a t the j u v e n i l e 

c o u r t ' s f a c t u a l f i n d i n g s r e g a r d i n g the grounds f o r t e r m i n a t i o n 

were not s u p p o r t e d by c l e a r and c o n v i n c i n g e v i d e n c e . Based on 

our r e v i e w of the r e c o r d , we conclude t h a t the ev i d e n c e 

p r e s e n t e d by the c u s t o d i a n s i m p l i c a t e s two grounds under § 12-

15-319(a) f o r the t e r m i n a t i o n of the f a t h e r ' s p a r e n t a l r i g h t s 

-- the f a t h e r ' s c o n v i c t i o n of and imprisonment f o r a f e l o n y 
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and the f a t h e r ' s e x c e s s i v e use of a l c o h o l and c o n t r o l l e d 

s u b s t a n c e s . F u r t h e r , our r e v i e w o f the r e c o r d s u p p o r t s the 

j u v e n i l e c o u r t ' s c o n c l u s i o n t h a t the c u s t o d i a n s e s t a b l i s h e d 

c l e a r and c o n v i n c i n g e v i d e n c e of those grounds f o r the 

t e r m i n a t i o n o f the f a t h e r ' s p a r e n t a l r i g h t s . 

The j u v e n i l e c o u r t r e l i e d , i n p a r t , on § 1 2 - 1 5 - 3 1 9 ( a ) ( 4 ) , 

which l i s t s as a p o t e n t i a l ground f o r t e r m i n a t i o n of p a r e n t a l 

r i g h t s t h a t the p a r e n t has been c o n v i c t e d o f or i m p r i s o n e d f o r 

a f e l o n y . The f a t h e r t e s t i f i e d t h a t he had been c o n v i c t e d o f 

f i v e f e l o n i e s and t h a t he had s e r v e d out a sentence of 

i n c a r c e r a t i o n f o r those f e l o n i e s a f t e r h i s p r o b a t i o n was 

revoked i n May 2009. Thus, the e v i d e n c e e s t a b l i s h e s t h a t the 

f a t h e r was c o n v i c t e d of and i m p r i s o n e d f o r a f e l o n y . 

The f a t h e r f i r s t argues t h a t the j u v e n i l e c o u r t was 

r e q u i r e d t o c o n s i d e r h i s c u r r e n t c i r c u m s t a n c e s and not h i s 

p a s t c i r c u m s t a n c e s i n d e t e r m i n i n g whether t e r m i n a t i o n o f h i s 

p a r e n t a l r i g h t s was w a r r a n t e d . The f a t h e r i s c o r r e c t t h a t 

" [ t ] h i s c o u r t has c o n s i s t e n t l y h e l d t h a t the e x i s t e n c e of 

e v i d e n c e of c u r r e n t c o n d i t i o n s or conduct r e l a t i n g t o a 

p a r e n t ' s i n a b i l i t y or u n w i l l i n g n e s s t o care f o r h i s or her 

c h i l d r e n i s i m p l i c i t i n the r equirement t h a t t e r m i n a t i o n of 
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p a r e n t a l r i g h t s be based on c l e a r and c o n v i n c i n g e v i d e n c e . " 

D.O., 859 So. 2d a t 444. However, as noted e a r l i e r , we have 

e x p l a i n e d t h a t , " ' [ i ] n d e c i d i n g t o t e r m i n a t e p a r e n t a l r i g h t s , 

a t r i a l c o u r t may c o n s i d e r the p a s t h i s t o r y o f the f a m i l y as 

w e l l as the e v i d e n c e p e r t a i n i n g t o c u r r e n t c o n d i t i o n s . ' " 

A.R., 992 So. 2d a t 760 ( q u o t i n g T.B., 920 So. 2d a t 570). 

The f a t h e r ' s p a s t c r i m i n a l h i s t o r y was r e l e v a n t and was 

p r o p e r l y c o n s i d e r e d by the j u v e n i l e c o u r t . As w i l l be f u r t h e r 

d i s c u s s e d below, the f a t h e r ' s f e l o n y c o n v i c t i o n s and r e s u l t i n g 

imprisonment d i d not become i r r e l e v a n t merely because the 

f a t h e r had completed h i s sentence. See J.L. v. S t a t e Dep't of  

Human Res., 961 So. 2d 839, 849 & 849 n.3 ( A l a . C i v . App. 

2007). 

The f a t h e r f u r t h e r argues t h a t , p u r s u a n t t o W.P., 980 So. 

2d a t 1023, the j u v e n i l e c o u r t ' s r e l i a n c e on h i s p a s t 

c o n v i c t i o n s i s not w a r r a n t e d because the j u v e n i l e c o u r t s h o u l d 

focus on the f a t h e r ' s c u r r e n t c i r c u m s t a n c e s and because the 

f a t h e r i n the p r e s e n t case, l i k e the f a t h e r i n W.P., has t aken 

s t e p s t o a d j u s t h i s c i r c u m s t a n c e s f o r the good of the c h i l d . 

However, we noted i n W.P. t h a t the c o n v i c t i o n the j u v e n i l e 

c o u r t r e l i e d upon was not e s t a b l i s h e d as a f e l o n y c o n v i c t i o n 
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and t h a t i t , and a few o t h e r c r i m i n a l i n c i d e n t s , had o c c u r r e d 

t h r e e or f o u r y e a rs b e f o r e the t e r m i n a t i o n t r i a l i n t h a t case. 

W.P., 980 So. 2d a t 1023. In the p r e s e n t case, however, the 

f a t h e r was c o n v i c t e d of f i v e f e l o n i e s o n l y a few years b e f o r e 

the t e r m i n a t i o n h e a r i n g and he was i m p r i s o n e d a f t e r v i o l a t i n g 

h i s p r o b a t i o n o n l y about one year b e f o r e the t e r m i n a t i o n 

t r i a l . 

More i m p o r t a n t l y , however, we have h e l d t h a t a j u v e n i l e 

c o u r t may r e l y on any f e l o n y c o n v i c t i o n and r e s u l t i n g 

imprisonment as a b a s i s f o r t e r m i n a t i n g p a r e n t a l r i g h t s , 

r e g a r d l e s s of when the c o n v i c t i o n and imprisonment o c c u r r e d . 

J.L., 961 So. 2d a t 849 & 849 n.3 ( n o t i n g t h a t former § 26-18-

7 ( a ) ( 4 ) , A l a . Code 1975, the p r e d e c e s s o r s t a t u t e t o § 12-15-

3 1 9 ( a ) ( 4 ) , " c o n t a i n [ e d ] no language l i m i t i n g the f e l o n i e s a 

[ j u v e n i l e ] c o u r t s h o u l d c o n s i d e r o n l y t o those f o r which the 

p a r e n t i s c u r r e n t l y i n c a r c e r a t e d " ) . Thus, we conclude t h a t 

the f a t h e r ' s r e l i a n c e on W.P. i s u n a v a i l i n g , as i s h i s 

argument t h a t the j u v e n i l e c o u r t e r r e d by f a i l i n g t o c o n s i d e r 

h i s c u r r e n t c i r c u m s t a n c e s . The u n d i s p u t e d e v i d e n c e 

e s t a b l i s h e s t h a t the f a t h e r was c o n v i c t e d o f and i m p r i s o n e d 

f o r f i v e f e l o n i e s ; the j u v e n i l e c o u r t was p e r m i t t e d t o r e l y 
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upon those c o n v i c t i o n s and r e s u l t i n g imprisonment as a ground 

f o r t e r m i n a t i o n o f the f a t h e r ' s p a r e n t a l r i g h t s . 

The r e c o r d a l s o s u p p o r t s the j u v e n i l e c o u r t ' s c o n c l u s i o n 

t h a t the f a t h e r had abused c o n t r o l l e d s u b s t a n c e s . In a d d i t i o n 

t o a d m i t t i n g t h a t he had v i o l a t e d h i s p r o b a t i o n i n the s p r i n g 

o f 2009 because he had attempted t o use a n o t h e r ' s u r i n e t o 

pass a drug t e s t because he would have t e s t e d p o s i t i v e f o r the 

use of m a r i j u a n a , the f a t h e r a d m i t t e d h a v i n g been drunk a t the 

time of the March 2010 a c c i d e n t . H i s m e d i c a l r e c o r d s a t the 

time of the March 2010 a c c i d e n t r e f l e c t t h a t he i n f o r m e d a 

p h y s i c i a n t h a t he had a h i s t o r y o f b o t h a l c o h o l and drug abuse 

but t h a t he had not been a b u s i n g e i t h e r i n the p a s t "few 

y e a r s " or "year and a h a l f , " a p e r i o d t h a t i s not s u p p o r t e d by 

the o t h e r e v i d e n c e of r e c o r d , which e s t a b l i s h e d t h a t the 

f a t h e r had used m a r i j u a n a i n the s p r i n g o f 2009, when he 

v i o l a t e d h i s p a r o l e and was sent t o p r i s o n . Thus, the 

j u v e n i l e c o u r t had s u f f i c i e n t e v i d e n c e from which t o determine 

t h a t the f a t h e r ' s a d m i t t e d drug and a l c o h o l abuse had not 

a bated but had c o n t i n u e d even t o the time s h o r t l y b e f o r e the 

t e r m i n a t i o n t r i a l . Based on the e v i d e n c e of the f a t h e r ' s 

c u r r e n t c o n d i t i o n , the j u v e n i l e c o u r t d i d not e r r i n 
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c o n c l u d i n g t h a t the evid e n c e e s t a b l i s h e d c l e a r l y and 

c o n v i n c i n g l y t h a t the f a t h e r had not a d j u s t e d h i s 

ci r c u m s t a n c e s f o r the w e l f a r e o f the c h i l d . 

I I . V i a b l e A l t e r n a t i v e s 

Having determined t h a t the evid e n c e c l e a r l y and 

c o n v i n c i n g l y e s t a b l i s h e s grounds f o r t e r m i n a t i o n o f the 

p a r e n t a l r i g h t s o f bo t h the mother and the f a t h e r , we now t u r n 

t o the p a r e n t s ' arguments t h a t the c u s t o d i a n s f a i l e d t o prove 

t h a t no v i a b l e a l t e r n a t i v e t o the t e r m i n a t i o n of the p a r e n t s ' 

p a r e n t a l r i g h t s e x i s t e d . We have l o n g h e l d t h a t any nonparent 

s e e k i n g a t e r m i n a t i o n of p a r e n t a l r i g h t s must e s t a b l i s h b o t h 

the dependency of the c h i l d and t h a t no v i a b l e a l t e r n a t i v e t o 

t e r m i n a t i o n of p a r e n t a l r i g h t s e x i s t s under the c i r c u m s t a n c e s . 

See C.E.W. v. J.P.G., 14 So. 3d 166, 170 ( A l a . C i v . App. 

2009). The p a r e n t s b o t h a s s e r t t h a t the m a t e r n a l 

grandmother's o f f e r a t t r i a l t o tak e c u s t o d y of the c h i l d i f 

the j u v e n i l e c o u r t were t o determine t h a t the p a r e n t s were not 

f i t t o take c u s t o d y of the c h i l d p r e s e n t e d a v i a b l e 

a l t e r n a t i v e t o t e r m i n a t i o n o f t h e i r r e s p e c t i v e p a r e n t a l 

r i g h t s . R e l y i n g p r i m a r i l y on C.E.W., i n which t h i s c o u r t 

r e v e r s e d the t e r m i n a t i o n of a f a t h e r ' s p a r e n t a l r i g h t s because 
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the c u s t o d i a n f a i l e d t o p r e s e n t e v i d e n c e i n d i c a t i n g t h a t no 

v i a b l e a l t e r n a t i v e t o the t e r m i n a t i o n o f the f a t h e r ' s p a r e n t a l 

r i g h t s e x i s t e d , the p a r e n t s argue t h a t the c u s t o d i a n s f a i l e d 

t o p r e s e n t e v i d e n c e i n d i c a t i n g t h a t no v i a b l e a l t e r n a t i v e t o 

t e r m i n a t i n g the p a r e n t s ' r i g h t s e x i s t e d and t h a t , i n f a c t , the 

m a t e r n a l grandmother's e x p r e s s e d i n t e r e s t a t t r i a l i n assuming 

cus t o d y of the c h i l d i f the p a r e n t s were not p e r m i t t e d t o do 

so was i t s e l f a v i a b l e a l t e r n a t i v e . 1 We d i s a g r e e . 

A l t h o u g h t h i s case i n v o l v e s o n l y p r i v a t e p a r t i e s , we have 

h e l d i n cases i n which the Department of Human Resources i s a 

p e t i t i o n e r t h a t t e s t i m o n y p r e s e n t e d i n a t e r m i n a t i o n - o f -

p a r e n t a l - r i g h t s t r i a l r e g a r d i n g a p o t e n t i a l r e l a t i v e r e s o u r c e 

comes too l a t e i n the p r o c e s s f o r the p o t e n t i a l r e s o u r c e t o be 

c o n s i d e r e d as a v i a b l e a l t e r n a t i v e t o t e r m i n a t i o n . C.T. v.  

Calhoun County Dep't of Human Res., 8 So. 3d 984, 989 ( A l a . 

1The mother a l s o argues t h a t another v i a b l e a l t e r n a t i v e 
t o t e r m i n a t i o n was the r e t u r n of the c h i l d t o the p a r e n t s . 
However, i n l i g h t of our c o n c l u s i o n t h a t the c u s t o d i a n s p r o v e d 
grounds f o r t e r m i n a t i o n , r e t u r n i n g the c h i l d t o the p a r e n t s 
would not have been a v i a b l e a l t e r n a t i v e f o r the j u v e n i l e 
c o u r t . See T.G. v. Houston County Dep't of Human Res., 39 So. 
3d 1146, 1153 ( A l a . C i v . App. 2009) ( a f f i r m i n g the r e j e c t i o n 
o f the o p t i o n of r e t u r n i n g c h i l d r e n t o the home of the mother 
as a v i a b l e a l t e r n a t i v e when the mother had been de t e r m i n e d t o 
be unable or u n w i l l i n g t o care f o r the c h i l d r e n and grounds 
f o r t e r m i n a t i o n o f her p a r e n t a l r i g h t s e x i s t e d ) . 
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C i v . App. 2008); and B.S. v. Cullman County Dep't of Human  

Res., 865 So. 2d 1188, 1196-97 ( A l a . C i v . App. 2003); see  

a l s o A.E.T. v. Limestone County Dep't of Human Res., [Ms. 

2080853, A p r i l 30, 2010] So. 3d , ( A l a . C i v . App. 

2010) ( a f f i r m i n g a j u v e n i l e c o u r t ' s f a i l u r e t o g r a n t a 

co n t i n u a n c e o f a t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s t r i a l so t h a t 

the f a t h e r c o u l d a t t e n d t o p r e s e n t l i v e t e s t i m o n y as opposed 

t o d e p o s i t i o n t e s t i m o n y because the f a t h e r , a t b e s t , c o u l d 

have p r e s e n t e d e v i d e n c e o f o n l y p o t e n t i a l r e l a t i v e r e s o u r c e s 

t h a t would have been p r e c l u d e d from c o n s i d e r a t i o n because o f 

the " l a s t - m i n u t e n a t u r e " of the s u g g e s t i o n s ) . In C.T., we 

e x p l a i n e d t h a t the law does not r e q u i r e a j u v e n i l e c o u r t 

c o n s i d e r i n g the t e r m i n a t i o n o f p a r e n t a l r i g h t s t o " d e l a y 

c o n s i d e r a t i o n o f the t e r m i n a t i o n o f a p a r e n t ' s p a r e n t a l r i g h t s 

because a p a r e n t has, im m e d i a t e l y b e f o r e or d u r i n g a 

t e r m i n a t i o n h e a r i n g , i d e n t i f i e d a new p o s s i b l e r e l a t i v e 

r e s o u r c e f o r the c h i l d . " C.T., 8 So. 3d a t 989. In B.S., we 

determined t h a t "the mother's l a s t - m i n u t e q u e s t i o n i n g o f [a 

proposed r e s o u r c e ] t o determine whether [she] would be w i l l i n g 

t o s e r v e as an a l t e r n a t e placement f o r the c h i l d , even where 

[the proposed r e s o u r c e ] responded i n the a f f i r m a t i v e , was not 
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s u f f i c i e n t t o c o n s t i t u t e a t r u l y v i a b l e a l t e r n a t i v e t o the 

t e r m i n a t i o n o f the mother's p a r e n t a l r i g h t s . " 865 So. 2d a t 

1197. Thus, t h i s c o u r t has d e t e r m i n e d t h a t the l a s t - m i n u t e 

p r o f f e r of a p o t e n t i a l r e s o u r c e f o r a c h i l d ' s placement w i l l 

not s u f f i c e t o d e l a y the t e r m i n a t i o n of p a r e n t a l r i g h t s . 

K.W.'s t e s t i m o n y a t t r i a l t h a t no r e l a t i v e s of the 

p a r e n t s had come f o r w a r d i n the f o u r y e a rs s i n c e the c h i l d ' s 

b i r t h t o o f f e r t o take c u s t o d y of him was s u f f i c i e n t t o 

su p p o r t the j u v e n i l e c o u r t ' s c o n c l u s i o n t h a t no o t h e r v i a b l e 

a l t e r n a t i v e t o t e r m i n a t i o n o f the p a r e n t s ' p a r e n t a l r i g h t s 

e x i s t e d . The l a s t - m i n u t e n a t u r e o f the m a t e r n a l grandmother's 

o f f e r t o assume cus t o d y o f the c h i l d does not undermine the 

j u v e n i l e c o u r t ' s c o n c l u s i o n . The r e c o r d does not i n d i c a t e 

t h a t the m a t e r n a l grandmother had o f f e r e d t o take c u s t o d y o f 

the c h i l d a t the time o f i t s b i r t h or a t any time s i n c e the 

c h i l d was p l a c e d w i t h the c u s t o d i a n s . The c u s t o d i a n s , who 

have r e a r e d t h i s c h i l d s i n c e h i s b i r t h , d e s i r e t o g i v e the 

c h i l d permanency and s t a b i l i t y , and, i n l i g h t o f the p a r e n t s ' 

apparent l a c k o f d e s i r e t o take r e s p o n s i b i l i t y f o r the c h i l d 

d u r i n g the f i r s t f o u r y e a rs of h i s l i f e , we cannot d i s a g r e e 

w i t h the j u v e n i l e c o u r t ' s c o n c l u s i o n t h a t no v i a b l e 
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a l t e r n a t i v e t o the t e r m i n a t i o n of the p a r e n t s ' p a r e n t a l r i g h t s 

e x i s t e d i n the p r e s e n t case. See B.J.C. v. D.E., 874 So. 2d 

1109, 1118 ( A l a . C i v . App. 2003), o v e r r u l e d on o t h e r grounds 

by F.G. v. S t a t e Dep't of Human Res., 988 So. 2d 555 ( A l a . 

C i v . App. 2007) ( n o t i n g t h a t the c u s t o d i a n s who sought 

t e r m i n a t i o n o f p a r e n t a l r i g h t s were s e e k i n g t o g i v e the c h i l d 

"permanency and s e c u r i t y " and t h a t m a i n t a i n i n g the s t a t u s quo 

and p e r m i t t i n g the p a r e n t a d d i t i o n a l time t o a d j u s t h i s 

c i r c u m s t a n c e s was not a v i a b l e a l t e r n a t i v e t o t e r m i n a t i o n ) . 

Because the c u s t o d i a n s e s t a b l i s h e d grounds f o r 

t e r m i n a t i o n o f the p a r e n t a l r i g h t s o f b o t h the mother and the 

f a t h e r , and because the j u v e n i l e c o u r t ' s d e t e r m i n a t i o n t h a t no 

v i a b l e a l t e r n a t i v e t o t e r m i n a t i o n o f those r i g h t s e x i s t e d i s 

s u p p o r t e d by the e v i d e n c e a t t r i a l and i s not undermined by 

the m a t e r n a l grandmother's l a s t - m i n u t e o f f e r t o assume cus t o d y 

of the c h i l d , the judgment of the j u v e n i l e c o u r t t e r m i n a t i n g 

the p a r e n t a l r i g h t s of the mother and the f a t h e r i s a f f i r m e d . 

2090869 — AFFIRMED. 

2090889 — AFFIRMED. 

Thompson, P.J., and P i t t m a n , Bryan, Thomas, and Moore, 

J J . , concur. 
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