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Samantha Kirsten Gibson, as the personal representative of 

the estate of Christopher Wade Gibson 

v. 

Staffco, L.L.C., d/b/a Ribs & Reds Restaurant 

Appeal from Baldwin C i r c u i t Court 
(CV-08-901086) 

THOMPSON, P r e s i d i n g Judge. 

Samantha K i r s t e n Gibson, as the p e r s o n a l r e p r e s e n t a t i v e 

of the e s t a t e of C h r i s t o p h e r Wade Gibson, a p p e a l s from the 

judgment o f the B a l d w i n C i r c u i t C o u r t d i s m i s s i n g the e s t a t e ' s 
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c l a i m of r e t a l i a t o r y d i s c h a r g e i n v i o l a t i o n of § 25-5-11.1, 

A l a . Code 1975, a g a i n s t S t a f f c o , L.L.C., d/b/a R i b s & Reds 

R e s t a u r a n t ( " S t a f f c o " ) . F o r the reasons s e t f o r t h h e r e i n , we 

r e v e r s e the t r i a l c o u r t ' s judgment. 

C h r i s t o p h e r Wade Gibson was an employee of S t a f f c o . On 

October 7, 2008, a f t e r h i s employment w i t h S t a f f c o had been 

t e r m i n a t e d , he f i l e d an a c t i o n a g a i n s t S t a f f c o i n which, he 

a l l e g e d t h a t he had s u s t a i n e d i n j u r i e s t o h i s r i g h t hand and 

h i s l e f t knee d u r i n g h i s employment w i t h S t a f f c o f o r which, he 

a s s e r t e d , he was e n t i t l e d t o b e n e f i t s under the W o r k e r s ' 

Compensation A c t , § 25-5-1 e t seq., A l a . Code 1975 ("the 

A c t " ) . He a l s o a l l e g e d t h a t S t a f f c o had t e r m i n a t e d h i s 

employment i n v i o l a t i o n of § 25-5-11.1 ( w h i c h p r o h i b i t s an 

employer from t e r m i n a t i n g a worker's employment i n r e t a l i a t i o n 

f o r demanding b e n e f i t s under the A c t ) , and he sought damages 

f o r t h a t t e r m i n a t i o n . 

On J u l y 6, 2009, Mr. Gibson d i e d from causes not r e l a t e d 

t o h i s a l l e g e d w o r k - r e l a t e d i n j u r i e s . On December 1, 2009, 

S t a f f c o f i l e d a motion t o d i s m i s s Mr. Gibson's c l a i m f o r 

b e n e f i t s under the A c t on the b a s i s of § 2 5 - 5 - 5 7 ( a ) ( 5 ) , A l a . 

Code 1975, which p r o v i d e s t h a t when a worker d i e s from causes 
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not r e l a t e d t o h i s or her c l a i m f o r b e n e f i t s under the A c t , 

h i s or her c l a i m f o r b e n e f i t s s u r v i v e s o n l y i f the degree of 

d i s a b i l i t y r e s u l t i n g from the i n j u r y has been determined by a 

c o u r t or agreed upon by the p a r t i e s . On December 3, 2009, 

S t a f f c o f i l e d a s u g g e s t i o n of death and a motion t o d i s m i s s 

Mr. Gibson's r e t a l i a t o r y - d i s c h a r g e c l a i m on the b a s i s t h a t 

t h a t c l a i m d i d not s u r v i v e h i s d e a t h . 1 

On January 5, 2010, c o u n s e l f o r Mr. Gibson f i l e d a 

document t h a t he s t y l e d an "amended c o m p l a i n t , " which added as 

a p l a i n t i f f Samantha K i r s t e n Gibson i n her c a p a c i t y as the 

p e r s o n a l r e p r e s e n t a t i v e of Mr. Gibson's e s t a t e . A l t h o u g h the 

amended c o m p l a i n t c o n t i n u e d t o r e f e r t o Mr. Gibson as a 

p l a i n t i f f , the a l l e g a t i o n s c o n t a i n e d i n the amended c o m p l a i n t 

acknowledged t h a t Mr. Gibson had d i e d . Thus, we t r e a t the 

amended c o m p l a i n t as a s u b s t i t u t i o n of Ms. Gibson, as the 

p e r s o n a l r e p r e s e n t a t i v e of Mr. Gibson's e s t a t e , f o r Mr. 

Gibson. Cf. K i n g Mines R e s o r t , I n c . v. M a l a c h i Min. &  

M i n e r a l s , I n c . , 518 So. 2d 714, 718 ( A l a . 1987) ("This Court 

i s committed t o the p r o p o s i t i o n t h a t i t w i l l t r e a t a motion 

1 S t a f f c o was r e p r e s e n t e d by s e p a r a t e c o u n s e l as t o the 
r e t a l i a t o r y - d i s c h a r g e c l a i m . 
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(or o t h e r p l e a d i n g ) and i t s a s s i g n e d grounds a c c o r d i n g t o i t s 

s u b s t a n c e . " ) . S t a f f c o f i l e d an answer t o the amended 

c o m p l a i n t ; i t d i d not o b j e c t t o the a d d i t i o n of Ms. Gibson as 

a p l a i n t i f f . 

On May 19, 2010, the t r i a l c o u r t g r a n t e d b o t h of 

S t a f f c o ' s motions t o d i s m i s s . Ms. Gibson f i l e d a t i m e l y 

a p p e a l r e g a r d i n g the d i s m i s s a l of the r e t a l i a t o r y - d i s c h a r g e 

c l a i m t o t h i s c o u r t . 2 She does not appeal from the d i s m i s s a l 

of the c l a i m f o r b e n e f i t s under the A c t . T h i s c o u r t 

t r a n s f e r r e d the ap p e a l t o the supreme c o u r t f o r l a c k of 

j u r i s d i c t i o n . The supreme c o u r t then t r a n s f e r r e d the ap p e a l 

back t o t h i s c o u r t p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

As s t a t e d , the b a s i s of S t a f f c o ' s motion t o d i s m i s s the 

c l a i m of r e t a l i a t o r y d i s c h a r g e was t h a t the c l a i m d i d not 

s u r v i v e Mr. Gibson's death. As a g e n e r a l r u l e , a t o r t c l a i m 

2 A l t h o u g h Mr. Gibson's name i s l i s t e d on the n o t i c e of 
a p p e a l , we have c o n c l u d e d t h a t Ms. Gibson, i n a r e p r e s e n t a t i v e 
c a p a c i t y , was s u b s t i t u t e d f o r Mr. Gibson i n the t r i a l c o u r t . 
We have amended the s t y l e of the ap p e a l t o r e f l e c t the 
a p p r o p r i a t e name of the a p p e l l a n t . See Ex p a r t e S i n g l e t o n , 
475 So. 2d 186 ( A l a . 1985); Committee Comments t o Rule 1, A l a . 
R. App. P. ("As i s the case w i t h the [Alabama Ru l e s of C i v i l 
P r o c e d u r e ] , i t i s the p o l i c y of these r u l e s t o d i s r e g a r d 
t e c h n i c a l i t y and form i n o r d e r t h a t a j u s t , speedy and 
i n e x p e n s i v e d e t e r m i n a t i o n of e v e r y a p p e l l a t e p r o c e e d i n g on i t s 
m e r i t s may be o b t a i n e d . " ) . 
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t h a t has been f i l e d b e f o r e the death of the p l a i n t i f f s u r v i v e s 

i n f a v o r of h i s or her e s t a t e . See § 6-5-462, A l a . Code 1975. 

However, w i t h r e g a r d t o c l a i m s f i l e d p u r s u a n t t o the A c t , § 

25-5-57(a)(5) p r o v i d e s , i n p e r t i n e n t p a r t : 

" I f an employee who s u s t a i n s a permanent p a r t i a l or 
permanent t o t a l d i s a b i l i t y , the degree of which has 
been agreed upon by the p a r t i e s or has been 
a s c e r t a i n e d by the c o u r t , and death r e s u l t s not 
p r o x i m a t e l y t h e r e f r o m , the employee's s u r v i v i n g 
spouse or dependent c h i l d r e n or b o t h s h a l l be 
e n t i t l e d t o the b a l a n c e of the payments which would 
have been due and p a y a b l e t o the worker " 

Thus a c l a i m f o r b e n e f i t s under the A c t does not s u r v i v e the 

death of a worker i f , as i n t h i s case, the degree of the 

worker's d i s a b i l i t y i s not a s c e r t a i n e d by a c o u r t or agreed t o 

between the p a r t i e s b e f o r e the worker's death. The q u e s t i o n 

b e f o r e t h i s c o u r t i s whether the r e t a l i a t o r y - d i s c h a r g e c l a i m 

s h o u l d be t r e a t e d , f o r purposes of s u r v i v a l , as a t o r t c l a i m 

or as a c l a i m f o r b e n e f i t s under the A c t . 

A l t h o u g h our r e s e a r c h does not r e v e a l any b i n d i n g 

p r e c e d e n t d i r e c t l y a d d r e s s i n g t h i s i s s u e , cases from b o t h t h i s 

c o u r t and our supreme c o u r t i n d i c a t e g e n e r a l l y t h a t a 

r e t a l i a t o r y - d i s c h a r g e c l a i m c o n s t i t u t e s a t o r t c l a i m r a t h e r 

than a c l a i m f o r b e n e f i t s under the A c t . F o r example, our 

supreme c o u r t has h e l d t h a t , a l t h o u g h a c l a i m f o r b e n e f i t s 
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under the A c t i s not s u b j e c t t o a j u r y t r i a l , a c l a i m of 

r e t a l i a t o r y d i s c h a r g e i n v i o l a t i o n of § 25-5-11.1 i s a t o r t 

c l a i m and s h o u l d be t r i e d t o a j u r y . See T w i l l e y v. Daubert  

Coated Prods., I n c . , 536 So. 2d 1364, 1370 ( A l a . 1988) 

( o p i n i o n on a p p l i c a t i o n f o r r e h e a r i n g ) ( " T w i l l e y ' s cause of 

a c t i o n under the w r o n g f u l t e r m i n a t i o n s t a t u t e i s a t o r t 

a c t i o n . See Caraway v. F r a n k l i n Ferguson Mfg. Co., 507 So. 2d 

925 ( A l a . 1987). Thus, an a c t i o n f o r w r o n g f u l t e r m i n a t i o n i s 

' o f a s o r t ' t h a t has t r a d i t i o n a l l y been t r i e d t o a j u r y , even 

though i t may have a r i s e n out of a workman's compensation 

f a c t u a l s e t t i n g . " ) . R e c e n t l y , t h i s c o u r t h e l d t h a t , i n the 

c o n t e x t of the a r b i t r a b i l i t y of c l a i m s , a c l a i m of r e t a l i a t o r y 

d i s c h a r g e does not f i t w i t h i n a c o n t r a c t u a l e x c l u s i o n from 

a r b i t r a t i o n f o r w orkers' compensation c l a i m s . D i l l a r d ' s , I n c .  

v. G a l l u p s , [Ms. 2090994, Sept. 10, 2010] So. 3d , 

( A l a . C i v . App. 2010). In so h o l d i n g , t h i s c o u r t w r o t e : "As 

our supreme c o u r t d e t e r m i n e d i n Jackson County H o s p i t a l [v.  

Alabama H o s p i t a l Ass'n T r u s t , 619 So. 2d 1369, 1371 ( A l a . 

1993),] under Alabama law, a r e t a l i a t o r y - d i s c h a r g e case i s not 

a workers' compensation a c t i o n and i s i n s t e a d a t r a d i t i o n a l 

t o r t a c t i o n . " I d . a t . See a l s o Morgan v. N o r t h e a s t 
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Alabama R e g ' l Med. C t r . , 624 So. 2d 560, 561 ( A l a . 1993) ("In 

Carraway v. F r a n k l i n Ferguson M a n u f a c t u r i n g Co., 507 So. 2d 

925 ( A l a . 1987), the Court h e l d t h a t § 25-5-11.1 e s t a b l i s h e s 

a cause of a c t i o n i n t o r t f o r v i o l a t i o n of i t s p r o v i s i o n s and 

r e v e r s e d a d i s m i s s a l of the a c t i o n . " ) ; 2 T e r r y A. Moore, 

Alabama Workers' Compensation § 20:47 (1998) ("Since Caraway, 

the c o u r t s have r o u t i n e l y d e c i d e d t h a t , a l t h o u g h the 

r e t a l i a t o r y d i s c h a r g e s t a t u t e i s found i n the workers' 

compensation s t a t u t e , a cause of a c t i o n f o r r e t a l i a t o r y 

d i s c h a r g e sounds i n t o r t and i s governed by the g e n e r a l r u l e s 

of t o r t law, not worker's compensation l a w . " ) ; i d . a t § 20:48 

( " [ I ] t has been s e t t l e d t h a t the r e t a l i a t o r y d i s c h a r g e s t a t u t e 

c r e a t e s a t o r t a c t i o n . . . . " ) ; i d . a t § 20:52 ("[T]he c o u r t s 

have c o n s t r u e d the a n t i r e t a l i a t i o n s t a t u t e as c r e a t i n g a cause 

of a c t i o n a r i s i n g under g e n e r a l t o r t law " ) . 

Furthermore, the p l a i n language of § 25-5-57(a)(5) 

l i k e w i s e i n d i c a t e s t h a t t h a t s e c t i o n r e l a t e s o n l y t o the 

proceeds r e s u l t i n g from a c l a i m f o r b e n e f i t s under the A c t 

r a t h e r than the proceeds of an a c t i o n a l l e g i n g r e t a l i a t o r y 

d i s c h a r g e under § 25-5-11.1. The p e r t i n e n t sentence of § 25-

5 - 5 7 ( a ) ( 5 ) , q uoted above, r e f e r s t o the e n t i t l e m e n t of the 
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deceased worker's spouse and dependents t o "payments which 

would have been due and paya b l e t o the worker" f o r the 

worker's "permanent p a r t i a l or permanent t o t a l d i s a b i l i t y . " 

There i s no i n d i c a t i o n i n t h a t s t a t u t e t h a t the term 

"payments" i s i n t e n d e d t o r e f e r t o damages awarded a worker 

f o r h a v i n g been d i s c h a r g e d i n r e t a l i a t i o n f o r h a v i n g sought 

workers' compensation b e n e f i t s . 

S t a f f c o argues t h a t § 25-5-57(a)(5) s h o u l d be c o n s t r u e d 

so as t o a p p l y t o the q u e s t i o n whether an a c t i o n f o r damages 

f o r r e t a l i a t o r y d i s c h a r g e i n v i o l a t i o n of § 25-5-11.1 s u r v i v e s 

the death o f the d i s c h a r g e d worker. As d i s c u s s e d , however, 

the p l a i n language of t h a t s e c t i o n does not p e r m i t such an 

i n t e r p r e t a t i o n , and the voluminous l e g a l p r e c e d e n t s a d d r e s s i n g 

a c l a i m under § 25-5-11.1 i n d i c a t e t h a t a r e t a l i a t o r y -

d i s c h a r g e c l a i m i s not the k i n d of c l a i m a d d r e s s e d by § 25-5-

5 7 ( a ) ( 5 ) . 

Based on the f o r e g o i n g , we conclude t h a t a c l a i m of 

r e t a l i a t o r y d i s c h a r g e i n v i o l a t i o n of § 25-5-11.1 s h o u l d be 

t r e a t e d as any o t h e r t o r t c l a i m w i t h r e g a r d t o whether the 

c l a i m s u r v i v e s the death of the worker. Because, i n the 

p r e s e n t case, Mr. Gibson f i l e d h i s r e t a l i a t o r y - d i s c h a r g e c l a i m 
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b e f o r e he d i e d , t h a t c l a i m s u r v i v e s i n f a v o r of h i s e s t a t e 

p u r s u a n t t o § 6-5-462. Thus, the t r i a l c o u r t e r r e d when i t 

d i s m i s s e d t h a t c l a i m , and the t r i a l c o u r t ' s judgment, i n t h i s 

r e g a r d , i s r e v e r s e d and the cause remanded f o r f u r t h e r 

p r o c e e d i n g s . 

REVERSED AND REMANDED. 

P i t t m a n , B r yan, Thomas, and Moore, J J . , concur. 

9 


