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Marquis D. Hargrove 

Appeal from Jefferson C i r c u i t Court, Bessemer Division 

(DR-09-24) 

THOMPSON, P r e s i d i n g Judge. 

Meloney T. Hargrove ("the w i f e " ) appeals from the 

judgment of the J e f f e r s o n C i r c u i t C ourt d i v o r c i n g her from 

Marquis D. Hargrove ("the husband"). F o r the reasons s t a t e d 

h e r e i n , we d i s m i s s the a p p e a l . 
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On January 14, 2009, the husband f i l e d an a c t i o n a g a i n s t 

the w i f e s e e k i n g a d i v o r c e and a d i v i s i o n of the m a r i t a l 

e s t a t e and the m a r i t a l d e b t s . The w i f e f i l e d an answer and a 

c o u n t e r c l a i m f o r a d i v o r c e . The t r i a l c o u r t h e l d a t r i a l of 

the a c t i o n on F e b r u a r y 12, 2010. A l t h o u g h t h e r e i s not a 

t r a n s c r i p t of the t r i a l t e s t i m o n y , b o t h p a r t i e s s t a t e i n t h e i r 

a p p e l l a t e f i l i n g s t h a t the t r i a l c o u r t r e c e i v e d ore tenus 

t e s t i m o n y a t the t r i a l . 

On March 5, 2010, the t r i a l c o u r t e n t e r e d a f i n a l 

judgment d i v o r c i n g the p a r t i e s , d i v i d i n g t h e i r p e r s o n a l 

p r o p e r t y , and awarding the husband $10,000 as a p r o p e r t y 

s e t t l e m e n t from a $50,000 " d i s a b i l i t y payment" r e c e i v e d by the 

w i f e . 

The w i f e f i l e d what she e n t i t l e d a "motion t o r e c o n s i d e r " 

on March 15, 2010, which, i n s u b s t a n c e , was a motion t o a l t e r , 

amend, or v a c a t e the judgment p u r s u a n t t o R u l e 5 9 ( e ) , A l a . R. 

C i v . P., and which t h i s c o u r t t r e a t s as such. See C u r r y v. 

C u r r y , 962 So. 2d 261, 263-64 ( A l a . C i v . App. 2007). On May 

13, 2010, f o l l o w i n g a h e a r i n g , the t r i a l c o u r t e n t e r e d an 

o r d e r denying the w i f e ' s motion t o a l t e r , amend, or v a c a t e the 

judgment. On May 19, 2010, the t r i a l c o u r t e n t e r e d an amended 
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or d e r t h a t , e x c e p t f o r s l i g h t changes i n p u n c t u a t i o n , reads 

the same as the May 13, 2010, o r d e r . 

On June 25, 2010, 43 days a f t e r the e n t r y of the May 13, 

2010, o r d e r denying the w i f e ' s postjudgment motion, the w i f e 

f i l e d a n o t i c e of a p p e a l t o t h i s c o u r t . On a p p e a l , she 

contends t h a t the t r i a l c o u r t e r r e d when i t awarded the 

husband $10,000 as a p r o p e r t y s e t t l e m e n t out of the w i f e ' s 

d i s a b i l i t y funds and i n f a i l i n g t o award the w i f e alimony. We 

do not re a c h the m e r i t s of the w i f e ' s c o n t e n t i o n s because we 

conclude t h a t t h i s c o u r t i s w i t h o u t a p p e l l a t e j u r i s d i c t i o n i n 

t h i s m a t t e r . 

In Brown v. Brown, 808 So. 2d 40, 41-42 ( A l a . C i v . App. 

2001), t h i s c o u r t wrote: 

" S u b j e c t t o c e r t a i n e x c e p t i o n s t h a t are not 
a p p l i c a b l e here, R u l e 4 ( a ) ( 1 ) , A l a . R. App. P., 
r e q u i r e s t h a t the n o t i c e of a p p e a l be f i l e d w i t h i n 
42 days of the e n t r y of the c h a l l e n g e d judgment. 
Rule 4 ( a ) ( 3 ) , A l a . R. App. P., p r o v i d e s t h a t the 
f i l i n g of a postjudgment motion made p u r s u a n t t o 
Rule 59 may t o l l the r u n n i n g of the time f o r f i l i n g 
a n o t i c e of a p p e a l u n t i l (1) the motion i s r u l e d 
upon by the c o u r t , or (2) the date the motion has 
been d e n i e d by o p e r a t i o n of law pu r s u a n t t o R u l e 
59.1, A l a . R. C i v . P. ... '"[T]he t i m e l y f i l i n g of 
a n o t i c e of appea l i s a j u r i s d i c t i o n a l a c t . " ' A l l e n  
v. Independent F i r e I n s . Co., 743 So. 2d 490, 492 
( A l a . C i v . App. 1999) ( q u o t i n g Rudd v. Rudd, 467 So. 
2d 964, 965 ( A l a . C i v . App. 1985)). F u r t h e r , 
' " j u r i s d i c t i o n a l m a t t e r s are of such magnitude t h a t 
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we t a k e n o t i c e of them a t any time and do so even ex 
mero m o t u W a l l a c e v. Tee Jays Mfg. Co., 689 So. 
2d 210, 211 ( A l a . C i v . App. 1997) ( q u o t i n g Nunn v.  
Baker, 518 So. 2d 711, 712 ( A l a . 1987)). The 
f a i l u r e t o a p p e a l w i t h i n the p r e s c r i b e d time i s 
f a t a l and r e q u i r e s the d i s m i s s a l of the a p p e a l . 
I d . " 

In the p r e s e n t case, the t r i a l c o u r t d i s p o s e d of the 

w i f e ' s postjudgment motion on May 13, 2010. On t h a t day, the 

p a r t i e s ' 42-day p e r i o d i n which t o f i l e a n o t i c e of a p p e a l 

began t o run. The w i f e d i d not f i l e her n o t i c e of a p p e a l 

u n t i l June 25, 2010, which, as p r e v i o u s l y noted, was 43 days 

a f t e r the e n t r y of the May 13, 2010, o r d e r . As a r e s u l t , the 

w i f e ' s n o t i c e of a p p e a l was u n t i m e l y , and t h i s c o u r t i s 

w i t h o u t j u r i s d i c t i o n over her a p p e a l . 

We note the t r i a l c o u r t ' s e n t r y of the amended o r d e r on 

May 19, 2010, but we conclude t h a t the e n t r y of t h a t o r d e r d i d 

not a f f e c t the d e a d l i n e f o r the f i l i n g of an a p p e a l i n t h i s 

c ase. Once the t r i a l c o u r t e n t e r e d the o r d e r denying the 

w i f e ' s postjudgment motion on May 13, 2010, the t r i a l c o u r t 

l o s t j u r i s d i c t i o n of the case and was t h e r e a f t e r w i t h o u t 

a u t h o r i t y t o e n t e r a d d i t i o n a l o r d e r s t h a t would e x t e n d the 

time f o r a p p e a l i n g the March 5, 2010, f i n a l judgment. See  

Reaves v. Reaves, 883 So. 2d 693, 695 ( A l a . C i v . App. 2003) 

4 



2090982 

( h o l d i n g t h a t t r i a l c o u r t ' s o r d e r e n t e r e d a f t e r d e n y i ng a 

postjudgment motion p u r s u a n t t o Rule 59 was a n u l l i t y "because 

the t r i a l c o u r t no l o n g e r had the a u t h o r i t y t o ' r e v i s i t i t s 

own o r d e r denying a Rule 59 postjudgment motion.'" ( q u o t i n g 

P a r i s v. E s t a t e of W i l l i a m s , 769 So. 2d 321, 323 ( A l a . C i v . 

App. 2 0 0 0 ) ) ) . Thus, t o the e x t e n t the t r i a l c o u r t ' s May 19, 

2010, o r d e r was i n t e n d e d t o d i s p o s e of the w i f e ' s postjudgment 

motion or t o s u b s t a n t i v e l y amend i t s May 13, 2010, o r d e r 

denying the w i f e ' s postjudgment motion, the May 19, 2010, 

or d e r was e n t e r e d w i t h o u t j u r i s d i c t i o n and i s a n u l l i t y . 

We r e c o g n i z e t h a t a t r i a l c o u r t i s p e r m i t t e d t o amend i t s 

o r d e r s and judgments t o c o r r e c t c l e r i c a l e r r o r s p u r s u a n t t o 

Rule 6 0 ( a ) , A l a . R. C i v . P. However, i n the p r e s e n t case, 

even assuming t h a t the purpose of the t r i a l c o u r t ' s May 19, 

2010, o r d e r was t o c o r r e c t c l e r i c a l m i s t a k e s i n the May 13, 

2010, o r d e r p u r s u a n t t o Rule 6 0 ( a ) , the May 19, 2010, o r d e r 

would not have extended the time t o a p p e a l from the f i n a l 

judgment because an o r d e r e n t e r e d p u r s u a n t t o Rule 60(a) 

r e l a t e s back t o the date of the o r d e r or judgment i t amends 

and does not bear on the t i m e l i n e s s of the a p p e a l from the 
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o r d e r or judgment. Barnes v. HMB, LLC, 24 So. 3d 460, 462 

( A l a . C i v . App. 2009). 

Based on the f o r e g o i n g , we conclude t h a t the w i f e f i l e d 

her n o t i c e of a p p e a l l a t e , and, as a r e s u l t , t h i s c o u r t i s 

w i t h o u t j u r i s d i c t i o n t o c o n s i d e r her a p p e a l . Thus, her a p p e a l 

i s due t o be d i s m i s s e d . 

The husband's r e q u e s t f o r an a t t o r n e y ' s fee on a p p e a l i s 

g r a n t e d i n the amount of $1,500. The w i f e ' s r e q u e s t f o r an 

a t t o r n e y ' s fee on a p p e a l i s d e n i e d . 

APPEAL DISMISSED. 

P i t t m a n , Bryan, Thomas, and Moore, J J . , concur. 
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