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I n J u n e 2 0 0 1 , M i t c h e l l a g r e e d t o b u i l d a new house f o r 

t h e F r a n k l i n s f o r $143,500, a c c o r d i n g t o p l a n s and 

s p e c i f i c a t i o n s s u p p l i e d by t h e F r a n k l i n s . C o n s t r u c t i o n was 

c o m p l e t e , and t h e F r a n k l i n s moved i n t o t h e r e s i d e n c e , i n 

O c t o b e r 2001. 

I n A p r i l 2006, t h e F r a n k l i n s n o t i c e d t h a t t h e b a t h r o o m 

and k i t c h e n f l o o r s i n t h e house were s o f t and " s a g g i n g . " 

C h a r l e s F r a n k l i n e n t e r e d t h e c r a w l s p a c e u n d e r t h e house t o 

i n v e s t i g a t e , b u t he saw no damaged wood and no i n d i c a t i o n o f 

what was c a u s i n g t h e f l o o r s t o s a g . F r a n k l i n c o n t a c t e d 

M i t c h e l l and i n q u i r e d w h e t h e r t h e f l o o r i n g m a t e r i a l c o u l d be 

d e f e c t i v e . M i t c h e l l a c k n o w l e d g e d t h a t , on an e a r l i e r 

o c c a s i o n , he had r e c e i v e d d e f e c t i v e f l o o r i n g m a t e r i a l f r o m t h e 

same m a n u f a c t u r e r , and he gave F r a n k l i n t h e c o n t a c t 

i n f o r m a t i o n f o r t h e f l o o r i n g s u p p l i e r . F o r t h e n e x t e i g h t 

months, F r a n k l i n a t t e m p t e d w i t h o u t s u c c e s s t o d e a l w i t h t h e 

f l o o r i n g m a n u f a c t u r e r ' s r e p r e s e n t a t i v e . 

I n M a r c h 2007, t h e F r a n k l i n s engaged a c i v i l e n g i n e e r and 

l i c e n s e d home i n s p e c t o r , Dr. W i l l i a m P a y n e , t o p e r f o r m an 

i n s p e c t i o n o f t h e h o u s e . A c c o r d i n g t o P a y n e ' s M a r c h 7, 2007, 

h o m e - i n s p e c t i o n r e p o r t , t h e s a g g i n g o r s o f t e n i n g o f t h e 
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s u b f l o o r was n o t a r e s u l t o f d e f e c t i v e wood. I n s t e a d , t h e 

d e p r e s s i o n s i n t h e s u b f l o o r were c a u s e d by a l o s s o f s t r e n g t h 

i n t h e d e c k i n g b e c a u s e o f t h e a b s o r p t i o n o f m o i s t u r e f r o m 

c o n d e n s a t i o n on t h e a i r - c o n d i t i o n i n g b o o t s 1 and t h e f l o o r 

d e c k i n g . An a i r r e t u r n l o c a t e d w i t h i n 18 i n c h e s o f t h e 

b a t h r o o m d e p r e s s i o n a r e a was n o t p r o p e r l y s e a l e d and was 

d r a w i n g m o i s t u r e i n t o t h e a r e a . The d e p r e s s i o n i n t h e k i t c h e n 

f l o o r was a l s o t h e r e s u l t o f t h e d e c k i n g ' s h a v i n g a b s o r b e d 

m o i s t u r e . I t a p p e a r e d t h a t a i r was l e a k i n g f r o m t h e f l o o r 

v e n t s and t h e a i r r e t u r n , and t h o s e l e a k s p r o v i d e d a c o n s t a n t 

s o u r c e o f m o i s t u r e i n t h e c r a w l s p a c e . M o l d and m i l d e w were 

v i s i b l e on t h e d e c k i n g and f l o o r j o i s t s . 

The F r a n k l i n s i m m e d i a t e l y c o n t a c t e d M i t c h e l l a b o u t t h e 

i t e m s e n u m e r a t e d on t h e h o m e - i n s p e c t i o n r e p o r t . M i t c h e l l t o l d 

t h e F r a n k l i n s t h a t t h e o n e - y e a r w a r r a n t y on h i s work had 

e x p i r e d , b u t he o f f e r e d t o have S o u t h e r n M e c h a n i c a l H e a t i n g & 

A i r , I n c . ("SMHA"), t h e s u b c o n t r a c t o r t h a t had i n s t a l l e d t h e 

F r a n k l i n ' s h e a t i n g , v e n t i l a t i n g , and a i r - c o n d i t i o n i n g ("HVAC") 

s y s t e m ( a n d whose p r i n c i p a l , J i m M i t c h e l l , i s h i s f a t h e r ) l o o k 

a t t h e F r a n k l i n s ' HVAC s y s t e m . W a l t e r M i t c h e l l a d m i t t e d t h a t 

1 A p p a r e n t l y , a boot i s the h o u s i n g f o r an a i r v e n t . 
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he l a t e r t o l d h i s f a t h e r , J i m M i t c h e l l , t h a t " C h a r l e s 

[ F r a n k l i n ] i s a good g u y ; I ' v e known h i m ; l e t ' s f i x i t . " 

I n l a t e M a r c h o r e a r l y A p r i l 2007, J i m M i t c h e l l and 

R o b e r t Dempsey, an SMHA s u b c o n t r a c t o r , r e p l a c e d t h e s u b f l o o r 

n e a r t h e F r a n k l i n s ' b a t h r o o m and b r a c e d t h e s u b f l o o r i n f r o n t 

o f t h e r e f r i g e r a t o r . SMHA l a t e r u n d e r t o o k f u r t h e r r e p a i r s when 

an SMHA crew went i n t o t h e F r a n k l i n s ' c r a w l s p a c e t o t a p e a l l 

t h e d u c t s , s e a l t h e a i r r e t u r n , and i n s u l a t e t h e b o o t s . A f t e r 

t h e y l e f t , C h a r l e s F r a n k l i n i n s p e c t e d t h e c r a w l s p a c e t o 

d e t e r m i n e what r e p a i r s had been made. He was d i s s a t i s f i e d 

w i t h t h e work t h a t had been done. S p e c i f i c a l l y , he saw t h a t 

n o t a l l t h e d u c t s had been t a p e d and t h a t t h e r e was no 

i n s u l a t i o n on t h e b o o t s . He a l s o saw t a p e o v e r mold and 

m i l d e w . F r a n k l i n c o n t a c t e d W a l t e r M i t c h e l l and a s k e d h im t o 

l o o k a t what he c o n s i d e r e d was f a u l t y work t h a t n e eded t o be 

f i x e d . W a l t e r M i t c h e l l came t o t h e p r e m i s e s , i n s p e c t e d t h e 

work t h a t had been done u n d e r t h e F r a n k l i n s ' h o u s e , and t o l d 

F r a n k l i n t h a t he was n o t o b l i g a t e d t o do a n y t h i n g b e c a u s e t h e 

o n e - y e a r w a r r a n t y on h i s work had e x p i r e d . He a l s o s t a t e d t h a t 

any r e p a i r s t h a t had been a t t e m p t e d were g r a t u i t o u s and had 

been u n d e r t a k e n o n l y b e c a u s e he and F r a n k l i n were f r i e n d s . 
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F r a n k l i n l a t e r a s k e d J i m M i t c h e l l w h e t h e r SMHA w o u l d be 

w i l l i n g t o t u r n t h e F r a n k l i n s ' c o m p l a i n t s o v e r t o i t s 

i n s u r a n c e company; J i m M i t c h e l l i n d i c a t e d t h a t SMHA w o u l d n o t 

r e p o r t t h e c o m p l a i n t s t o i t s i n s u r e r . He a l s o i n f o r m e d 

F r a n k l i n t h a t t h e r e p a i r s were u n n e c e s s a r y , t h a t t h e HVAC work 

was i n i t i a l l y done c o r r e c t l y , and t h a t he had u n d e r t a k e n t h e 

r e p a i r s o n l y b e c a u s e h i s son W a l t e r had a s k e d h im t o do s o . 

C h a r l e s F r a n k l i n s u b s e q u e n t l y c o n t a c t e d an a t t o r n e y t o 

d i s c u s s f i l i n g a c l a i m a g a i n s t J i m M i t c h e l l and SMHA b a s e d on 

t h e a l l e g e d f a u l t y r e p a i r work. A c c o r d i n g t o F r a n k l i n , t h e 

a t t o r n e y t o l d h i m i t w o u l d be n e c e s s a r y t o g e t an e x p e r t 

o p i n i o n on t h e r e p a i r work and t o pay t h e a t t o r n e y a $5,000 

r e t a i n e r . F r a n k l i n s t a t e d t h a t he c o u l d n o t a f f o r d t o pay t h e 

a t t o r n e y ; i n s t e a d , he began s a v i n g h i s money t o g e t a n o t h e r 

home i n s p e c t i o n by P a y n e . 

On M a r c h 18, 2008, Payne s u b m i t t e d a s e c o n d home-

i n s p e c t i o n r e p o r t . The r e p o r t c o n c l u d e d t h a t t h e a t t e m p t e d 

r e p a i r s had n o t r e m e d i e d t h e m o i s t u r e p r o b l e m . I n a d d i t i o n , 

Payne f o u n d two a d d i t i o n a l c o n s t r u c t i o n d e f e c t s : t h e b r i c k 

v e n e e r on t h e house had been i m p r o p e r l y i n s t a l l e d w i t h o u t 

f l a s h i n g b etween t h e s h e a t h i n g and t h e weep h o l e s , and t h e 
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p i e r s u n d e r t h e b r i c k h e a r t h had been i m p r o p e r l y c o n s t r u c t e d 

and i n s t a l l e d . On A p r i l 21, 2008, M i d - S o u t h T e s t i n g and 

E n g i n e e r i n g Company c o n d u c t e d an i n d o o r a i r - q u a l i t y a s s e s s m e n t 

a t t h e F r a n k l i n s ' r e q u e s t . The a s s e s s m e n t c o n f i r m e d t h e 

p r e s e n c e o f m o l d and m i l d e w i n t h e d w e l l i n g . The r e p o r t n o t e d 

t h a t u n l e s s p r o p e r r e p a i r s were made t o t h e HVAC d u c t w o r k i n 

t h e c r a w l s p a c e , t h e i n t e r i o r o f t h e house w o u l d be h e a v i l y 

a f f e c t e d by m o l d . 

On F e b r u a r y 11, 2009, t h e F r a n k l i n s s u e d W a l t e r M i t c h e l l 

d/b/a S o u t h e r n C l a s s i c C o n s t r u c t i o n , a s s e r t i n g c l a i m s o f 

n e g l i g e n t c o n s t r u c t i o n , s u b s e q u e n t n e g l i g e n t r e p a i r s , and 

b r e a c h o f c o n t r a c t . M i t c h e l l d e n i e d t h e a l l e g a t i o n s o f t h e 

c o m p l a i n t and a s s e r t e d s e v e r a l a f f i r m a t i v e d e f e n s e s , i n c l u d i n g 

t h e s t a t u t e o f l i m i t a t i o n s . M i t c h e l l a l s o f i l e d a t h i r d - p a r t y 

c o m p l a i n t a g a i n s t t h r e e o f t h e s u b c o n t r a c t o r s on t h e F r a n k l i n 

c o n s t r u c t i o n p r o j e c t -- SMHA, DH M a s o n r y , and F r a k e s 

I n s u l a t i o n -- a s s e r t i n g t h a t i f he was l i a b l e t o t h e 

F r a n k l i n s , t h e n t h o s e s u b c o n t r a c t o r s were l i a b l e t o him. 

W a l t e r M i t c h e l l moved f o r a summary judgment on t h e 

F r a n k l i n s ' c l a i m s , c o n t e n d i n g t h a t t h e F r a n k l i n s ' n e g l i g e n c e 

c l a i m a c c r u e d , and t h e t w o - y e a r s t a t u t o r y l i m i t a t i o n s p e r i o d 
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s e t o u t i n § 6 - 2 - 3 8 ( l ) , A l a . Code 1975, began t o r u n , i n A p r i l 

2006, when t h e F r a n k l i n s f i r s t became aware o f s a g g i n g f l o o r s 

i n t h e i r b a t h r o o m and k i t c h e n . M i t c h e l l m a i n t a i n e d t h a t t h e 

F r a n k l i n s ' n e g l i g e n c e c l a i m was, t h e r e f o r e , b a r r e d by t h e t i m e 

t h e F r a n k l i n s f i l e d s u i t on F e b r u a r y 11, 2009. On t h e c l a i m 

o f s u b s e q u e n t n e g l i g e n t r e p a i r s , M i t c h e l l d e n i e d t h a t he had 

p e r f o r m e d , s u p e r v i s e d , p a i d f o r , o r p r o v i d e d any m a t e r i a l s f o r 

t h e r e p a i r s t h a t h ad been made on t h e F r a n k l i n s ' p r o p e r t y . 

M i t c h e l l s t a t e d t h a t he had n o t been p r e s e n t when t h e r e p a i r s 

were made. M i t c h e l l a s s e r t e d t h a t SMHA and Dempsey were 

i n d e p e n d e n t c o n t r a c t o r s o v e r whom he had e x e r c i s e d no c o n t r o l 

o r s u p e r v i s i o n . On t h e b r e a c h - o f - c o n t r a c t c l a i m , M i t c h e l l 

a r g u e d t h a t t h e F r a n k l i n s ' c l a i m had a c c r u e d i n O c t o b e r 2001, 

when he c o m p l e t e d h i s p e r f o r m a n c e u n d e r t h e c o n t r a c t t o b u i l d 

t h e F r a n k l i n s ' h o u s e , and, t h u s , t h a t t h e c l a i m was b a r r e d by 

t h e s i x - y e a r s t a t u t e o f l i m i t a t i o n s s e t o u t i n A l a . Code 1975, 

§ 6 - 2 - 3 4 ( 9 ) , when t h e F r a n k l i n s f i l e d s u i t on F e b r u a r y 11, 

2009. 

The F r a n k l i n s amended t h e i r c o m p l a i n t t o add a c l a i m o f 

f r a u d u l e n t c o n c e a l m e n t , a s s e r t i n g t h a t , as a c o n s e q u e n c e o f 

W a l t e r M i t c h e l l ' s a l l e g e d l y m i s l e a d i n g s t a t e m e n t s t h a t h i s 
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w a r r a n t y had e x p i r e d , t h a t he was n o t o b l i g a t e d t o p e r f o r m any 

r e p a i r s , and t h a t t h e r e p a i r s t h a t had been p e r f o r m e d were 

g r a t u i t o u s , t h e F r a n k l i n s were u n d e r t h e f a l s e i m p r e s s i o n t h a t 

t h e y d i d n o t have a l e g a l c l a i m a g a i n s t M i t c h e l l . The 

F r a n k l i n s a s s e r t e d t h a t t h e y t h o u g h t t h e i r o n l y r e c o u r s e was 

t o r e l y upon r e p a i r s t h a t had been made by SMHA b e c a u s e t h e y 

c o u l d n o t l e g a l l y f o r c e M i t c h e l l t o remedy any c o n s t r u c t i o n 

d e f e c t s . A c c o r d i n g l y , t h e F r a n k l i n s a l l e g e d , t h e y d e l a y e d 

l e g a l a c t i o n a g a i n s t M i t c h e l l w h i l e t h e y d e t e r m i n e d w h e t h e r 

t h e r e p a i r s w o u l d c u r e t h e m o i s t u r e p r o b l e m s i n t h e c r a w l 

s p a c e . 

The F r a n k l i n s o p p o s e d M i t c h e l l ' s summary-judgment m o t i o n 

and f i l e d t h e i r own m o t i o n f o r a summary j u d g m e n t . F o l l o w i n g 

a h e a r i n g on t h e m o t i o n s , t h e t r i a l c o u r t e n t e r e d a summary 

judgment i n f a v o r o f W a l t e r M i t c h e l l d/b/a/ S o u t h e r n C l a s s i c 

C o n s t r u c t i o n . The F r a n k l i n s t i m e l y a p p e a l e d t o t h e Supreme 

C o u r t o f Al a b a m a , w h i c h t r a n s f e r r e d t h e a p p e a l t o t h i s c o u r t 

p u r s u a n t t o § 1 2 - 2 - 7 ( 6 ) . 2 

2 N o t w i t h s t a n d i n g the f a c t t h a t the t r i a l c o u r t d i d not 
e x p r e s s l y r u l e on W a l t e r M i t c h e l l ' s t h i r d - p a r t y c l a i m s , the 
judgment a p p e a l e d from i s f i n a l . The t h i r d - p a r t y c l a i m s , 
b e i n g dependent upon the l i a b i l i t y of M i t c h e l l t o the 
F r a n k l i n s , were n e c e s s a r i l y d e n i e d when the t r i a l c o u r t 
e n t e r e d a judgment i n f a v o r of M i t c h e l l and a g a i n s t the 
F r a n k l i n s . 
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S t a n d a r d o f R e v i e w 

A p p e l l a t e r e v i e w o f a summary judgment i s de novo. Ex 

p a r t e B a l l e w , 771 So. 2d 1 04 0 ( A l a . 2 0 0 0 ) . A m o t i o n f o r a 

summary judgment i s t o be g r a n t e d when no g e n u i n e i s s u e o f 

m a t e r i a l f a c t e x i s t s and t h e m o v i n g p a r t y i s e n t i t l e d t o a 

judgment as a m a t t e r o f l a w . R u l e 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. 

A p a r t y m o v i n g f o r a summary judgment must make a p r i m a f a c i e 

s h o w i n g " t h a t t h e r e i s no g e n u i n e i s s u e as t o any m a t e r i a l 

f a c t and t h a t [ i t ] i s e n t i t l e d t o a judgment as a m a t t e r o f 

l a w . " R u l e 5 6 ( c ) ( 3 ) ; see Lee v. C i t y o f Gadsden, 592 So. 2d 

1036, 1038 ( A l a . 1 9 9 2 ) . I f t h e movant meets t h i s b u r d e n , " t h e 

b u r d e n t h e n s h i f t s t o t h e nonmovant t o r e b u t t h e movant's 

p r i m a f a c i e s h o w i n g by ' s u b s t a n t i a l e v i d e n c e . ' " L e e , 592 So. 

2d a t 1038 ( f o o t n o t e o m i t t e d ) . " [ S ] u b s t a n t i a l e v i d e n c e i s 

e v i d e n c e o f s u c h w e i g h t and q u a l i t y t h a t f a i r - m i n d e d p e r s o n s 

i n t h e e x e r c i s e o f i m p a r t i a l j udgment can r e a s o n a b l y i n f e r t h e 

e x i s t e n c e o f t h e f a c t s o u g h t t o be p r o v e d . " West v. F o u n d e r s 

L i f e A s s u r a n c e Co. o f F l o r i d a , 547 So. 2d 870 , 87 1 ( A l a . 

1 9 8 9 ) ; see § 1 2 - 2 1 - 1 2 ( d ) , A l a . Code 1975. 
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D i s c u s s i o n 

The F r a n k l i n s r a i s e t h r e e i s s u e s on a p p e a l . F i r s t , t h e y 

a r g u e t h a t t h e i r n e g l i g e n c e c l a i m was n o t b a r r e d by t h e 

s t a t u t e o f l i m i t a t i o n s b e c a u s e , t h e y s a y , t h e c l a i m d i d n o t 

a c c r u e , and t h e s t a t u t e d i d n o t b e g i n t o r u n , u n t i l t h e y 

r e c e i v e d t h e h o m e - i n s p e c t i o n r e p o r t i n M a r c h 2007 and were 

made aware o f what had c a u s e d t h e i r f l o o r s t o s a g . 

A c c o r d i n g l y , t h e y i n s i s t t h a t t h e i r F e b r u a r y 11, 2009, 

c o m p l a i n t was t i m e l y f i l e d . S e c o n d , t h e y a r g u e t h a t W a l t e r 

M i t c h e l l was e s t o p p e d f r o m r e l y i n g on a s t a t u t e - o f - l i m i t a t i o n s 

d e f e n s e b e c a u s e , t h e y s a y , by a s s e r t i n g t h a t t h e o n e - y e a r 

w a r r a n t y on h i s work had e x p i r e d , M i t c h e l l f r a u d u l e n t l y 

i n d u c e d them t o b e l i e v e t h a t t h e s t a t u t e o f l i m i t a t i o n s had 

a l r e a d y e x p i r e d on any n e g l i g e n c e c l a i m t h e y m i g h t have had 

a g a i n s t him. T h i r d , t h e y c o n t e n d t h a t t h e summary judgment on 

t h e s u b s e q u e n t - n e g l i g e n t - r e p a i r s c l a i m was e r r o n e o u s b e c a u s e , 

t h e y c o n t e n d , t h e r e were g e n u i n e i s s u e s o f m a t e r i a l f a c t 

r e g a r d i n g w h e t h e r SMHA was W a l t e r M i t c h e l l ' s a p p a r e n t a g e n t o r 

a g e n t by e s t o p p e l , w h e t h e r M i t c h e l l had a n o n d e l e g a b l e d u t y t o 

r e p a i r , and w h e t h e r M i t c h e l l v o l u n t a r i l y u n d e r t o o k a d u t y t o 

r e p a i r . The F r a n k l i n s make no argument r e g a r d i n g t h e summary 
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judgment on t h e i r b r e a c h - o f - c o n t r a c t c l a i m , h a v i n g c o n c e d e d i n 

t h e t r i a l c o u r t t h a t t h e c l a i m was b a r r e d by t h e s i x - y e a r 

s t a t u t e o f l i m i t a t i o n s s e t o u t i n A l a . Code 1975, § 6 - 2 - 3 4 ( 9 ) . 

I . A c c r u a l o f t h e N e g l i g e n c e C l a i m 

S e c t i o n 6 - 2 - 3 8 ( l ) p r o v i d e s t h a t 

" [ a ] l l a c t i o n s f o r any i n j u r y t o t h e p e r s o n o r 
r i g h t s o f a n o t h e r n o t a r i s i n g f r o m c o n t r a c t and n o t 
s p e c i f i c a l l y e n u m e r a t e d i n t h i s s e c t i o n must be 
b r o u g h t w i t h i n two y e a r s . " 

A n e g l i g e n c e a c t i o n a c c r u e s "as soon as t h e c l a i m a n t i s 

e n t i t l e d t o m a i n t a i n an a c t i o n , r e g a r d l e s s o f w h e t h e r t h e f u l l 

amount o f damages i s a p p a r e n t a t t h e t i m e o f t h e f i r s t l e g a l 

i n j u r y . " Koch v. S t a t e Farm F i r e & Cas. Co., 565 So. 2d 226, 

231 ( A l a . 1 9 9 0 ) . 

The F r a n k l i n s c o n t e n d t h a t t h e i r n e g l i g e n c e c l a i m d i d 

n o t a c c r u e i n A p r i l 2006, when t h e y f i r s t n o t i c e d t h e s a g g i n g 

f l o o r s i n t h e i r h o u s e , b e c a u s e , t h e y s a y , t h e s a g g i n g f l o o r s 

c o n s t i t u t e d a l a t e n t d e f e c t f o r w h i c h t h e c a u s e was t h e n 

unknown. The F r a n k l i n s m a i n t a i n t h a t , w i t h o u t k n o w i n g t h e 

c a u s e o f t h e damage t o t h e i r f l o o r s , t h e y c o u l d n o t have known 

t h a t t h e y had an a c t i o n a b l e i n j u r y . T h i s c o u r t a d d r e s s e d , and 

r e j e c t e d , e s s e n t i a l l y t h e same argument i n C e r t a i n T e e d C o r p .  

v. R u s s e l l , 883 So. 2d 1266 ( A l a . C i v . App. 2 0 0 3 ) . I n t h a t 
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c a s e , C a r o l y n R u s s e l l , an owner o f a n e w l y c o n s t r u c t e d h o u s e , 

n o t i c e d a b l a c k s o o t y r e s i d u e t h a t had begun t o a c c u m u l a t e 

i n s i d e t h e house i n J a n u a r y 1996. More t h a n two y e a r s l a t e r , 

i n September 1998, R u s s e l l s u e d C e r t a i n T e e d C o r p o r a t i o n , t h e 

m a n u f a c t u r e r o f d u c t w o r k i n s u l a t i o n t h a t , a c c o r d i n g t o 

R u s s e l l ' s c o m p l a i n t , had decomposed and had been d i s p e r s e d 

t h r o u g h o u t t h e house by t h e HVAC s y s t e m . C e r t a i n T e e d moved 

f o r a judgment as a m a t t e r o f l a w ("JML") on R u s s e l l ' s c l a i m 

u n d e r t h e Alabama E x t e n d e d M a n u f a c t u r e r ' s L i a b i l i t y D o c t r i n e 

("AEMLD"), a r g u i n g t h a t t h e c l a i m was b a r r e d by t h e s t a t u t e o f 

l i m i t a t i o n s . The t r i a l c o u r t d e n i e d t h e m o t i o n and 

s u b s e q u e n t l y e n t e r e d a judgment on t h e j u r y ' s v e r d i c t i n f a v o r 

o f R u s s e l l on, among o t h e r c l a i m s , h e r AEMLD c l a i m , b u t t h i s 

c o u r t r e v e r s e d t h a t p o r t i o n o f t h e t r i a l c o u r t ' s j u d g m e n t , 

r e p e a t i n g t h e f o l l o w i n g w e l l e s t a b l i s h e d l e g a l p r i n c i p l e s : 

"Under Alabama l a w , a n o n c o n t r a c t c a u s e o f 
a c t i o n a r i s e s when t h e f i r s t i n d i c a t i o n o f damage 
becomes a p p a r e n t t o t h e c l a i m a n t . Our Supreme C o u r t 
has s t a t e d t h e r u l e as f o l l o w s : 

" ' " ' " I f t h e a c t o f w h i c h t h e i n j u r y i s t h e 
n a t u r a l s e q u e n c e i s o f i t s e l f a l e g a l 
i n j u r y t o p l a i n t i f f , a c o m p l e t e d wrong, t h e 
c a u s e o f a c t i o n a c c r u e d and t h e s t a t u t e 
b e g i n s t o r u n f r o m t h e t i m e t h e a c t i s 
c o m m i t t e d , be t h e a c t u a l damage [ t h e n 
a p p a r e n t ] however s l i g h t , and t h e s t a t u t e 

12 



2091053 

w i l l o p e r a t e t o b a r a r e c o v e r y n o t o n l y f o r 
t h e p r e s e n t damages b u t f o r damages 
d e v e l o p i n g s u b s e q u e n t l y and n o t a c t i o n a b l e 
a t t h e t i m e o f t h e wrong done; f o r i n s u c h 
a c a s e t h e s u b s e q u e n t i n c r e a s e i n t h e 
damages r e s u l t i n g g i v e s no new c a u s e o f 
a c t i o n . Nor does p l a i n t i f f ' s i g n o r a n c e o f  
t h e t o r t o r i n j u r y , a t l e a s t i f t h e r e i s no  
f r a u d u l e n t c o n c e a l m e n t by d e f e n d a n t ,  
p o s t p o n e t h e r u n n i n g o f t h e s t a t u t e u n t i l  
t h e t o r t o r i n j u r y i s d i s c o v e r e d . " ' " ' 

" M c W i l l i a m s v. U n i o n P a c . Res. Co., 569 So. 2d 702, 
703-04 ( A l a . 1990) ( q u o t i n g G a r r e t t v. R a y t h e o n Co., 
368 So. 2d 516, 519 ( A l a . 1 9 7 9 ) , q u o t i n g i n t u r n 
Home I n s . Co. v. S t u a r t - M c C o r k l e , I n c . , 291 A l a . 
601, 608, 285 So. 2d 468, 473 ( 1 9 7 3 ) , q u o t i n g i n 
t u r n , K e l l e y v. S h r o p s h i r e , 199 A l a . 602, 75 So. 
291, 292 ( 1 9 1 7 ) ) . " 

C e r t a i n T e e d C o r p . v. R u s s e l l , 883 So. 2d a t 1269-70 ( e m p h a s i s 

a d d e d ) . T h i s c o u r t c o n c l u d e d t h a t " R u s s e l l ' s AEMLD c a u s e o f 

a c t i o n a c c r u e d when she o b s e r v e d t h e damage t o h e r new h o u s e , 

even t h o u g h she d i d n o t know what had c a u s e d t h e damage." 883 

So. 2d a t 1270 ( e m p h a s i s a d d e d ) . 

I n t h e i r a p p e l l a t e b r i e f , t h e F r a n k l i n s s u g g e s t t h a t , 

" [ t ] o t h e e x t e n t t h a t C e r t a i n T e e d h e l d t h a t a p e r s o n a l i n j u r y 

a c t i o n a c c r u e [ s ] when a c l a i m a n t o b s e r v e [ s ] damage t o h e r new 

home, even t h o u g h t h e c l a i m a n t d [ o e s ] n o t know what c a u s e d t h e 

damage," C e r t a i n T e e d i s f l a w e d , u n s u p p o r t e d by a u t h o r i t y , and 

s h o u l d be o v e r r u l e d . B e c a u s e C e r t a i n T e e d a p p l i e s w e l l 
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e s t a b l i s h e d Alabama l a w , and i s s u p p o r t e d by v e n e r a b l e 

a u t h o r i t y d a t i n g b a c k t o 1917, we d e c l i n e t h e F r a n k l i n s ' 

i n v i t a t i o n t o o v e r r u l e i t . 

The F r a n k l i n s ' argument -- t h a t , w i t h o u t k n o w i n g t h e 

c a u s e o f t h e i r s a g g i n g f l o o r s ( w h i c h t h e y c h a r a c t e r i z e as a 

l a t e n t i n j u r y ) , t h e y c o u l d n o t have known t h a t t h e y had an 

i n j u r y t h a t was a c t i o n a b l e -- a p p e a r s t o be b a s e d upon A l a . 

Code 1975, § 6 - 5 - 2 2 0 ( e ) , w h i c h o u t l i n e s when a c a u s e o f a c t i o n 

a g a i n s t a r c h i t e c t s , e n g i n e e r s , and b u i l d e r s a c c r u e s . The 

s t a t u t o r y scheme o f w h i c h § 6-5-220 i s a p a r t has no 

a p p l i c a t i o n h e r e b e c a u s e W a l t e r M i t c h e l l d/b/a S o u t h e r n 

C l a s s i c was n o t a " b u i l d e r " w i t h i n t h e m e aning o f § 6-5-

2 2 0 ( a ) . T h a t s e c t i o n s p e c i f i e s t h a t a b u i l d e r i s 

" [ a ] n y i n d i v i d u a l , p a r t n e r s h i p , f i r m , o r c o r p o r a t i o n 
t h a t c o n s t r u c t e d , o r p e r f o r m e d o r managed t h e 
c o n s t r u c t i o n o f , an i m p r o v e m e n t , o r any p o r t i o n 
t h e r e o f , on o r t o r e a l e s t a t e , and a t t h e t i m e o f  
t h e c o n s t r u c t i o n was l i c e n s e d as a g e n e r a l  
c o n t r a c t o r i n t h e S t a t e o f A l a b a m a . " 

(Emphasis added.) W a l t e r M i t c h e l l t e s t i f i e d t h a t he was 

l i c e n s e d as a " r e s i d e n t i a l home b u i l d e r , " see A l a . Code 1975, 

§ 3 4 - 1 4 A - 2 ( 1 0 ) , by t h e Home B u i l d e r s L i c e n s u r e B o a r d , see A l a . 
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Code 1975, § 34-14A-3, b u t t h a t he d i d n o t have a g e n e r a l 

c o n t r a c t o r ' s l i c e n s e . 

I I . E s t o p p e l t o P l e a d the S t a t u t e - o f - L i m i t a t i o n s Defense 

The F r a n k l i n s i n s i s t t h a t W a l t e r M i t c h e l l was e s t o p p e d 

f r o m r e l y i n g on a s t a t u t e - o f - l i m i t a t i o n s d e f e n s e b e c a u s e , t h e y 

s a y , by a s s e r t i n g t h a t t h e o n e - y e a r w a r r a n t y on h i s work had 

e x p i r e d , M i t c h e l l f r a u d u l e n t l y i n d u c e d them i n d u c e d them t o 

b e l i e v e t h a t t h e s t a t u t e o f l i m i t a t i o n s had a l r e a d y e x p i r e d on 

any n e g l i g e n c e c l a i m t h e y m i g h t have had a g a i n s t him. 

"When the p l a i n t i f f a l l e g e s the defendant s h o u l d 
be estopped from r a i s i n g the defense of the s t a t u t e 
of l i m i t a t i o n s , as the p l a i n t i f f s do i n t h i s case, 
then the a c t i o n s of the defendant come i n t o 
q u e s t i o n . In g e n e r a l , conduct which i s s u f f i c i e n t t o 
g i v e r i s e t o an e s t o p p e l a g a i n s t t he p l e a d i n g of the 
s t a t u t e of l i m i t a t i o n s must amount t o an a f f i r m a t i v e 
inducement t o the p l a i n t i f f t o d e l a y b r i n g i n g the 
a c t i o n . " 

Moore v. N a t i o n a l Sec. I n s . Co., 477 So. 2d 346, 348 ( A l a . 

1985); see a l s o S e y b o l d v. M a g n o l i a Land Co., 376 So. 2d 1083, 

1085 ( A l a . 1979). "Vague a s s u r a n c e s " do not amount t o an 

a f f i r m a t i v e inducement t o d e l a y f i l i n g s u i t . " Moore, 477 So. 

2d a t 348. 

In J i m W a l t e r Homes, I n c . v. K e n d r i c k , 810 So. 2d 645 

( A l a . 2001), A r t h u r K e n d r i c k bought a house from J i m W a l t e r 
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Homes, I n c . ("JWH"), i n 1992. K e n d r i c k acknowledged t h a t he 

knew i n 1992 t h a t t he house had problems and was not of "good 

q u a l i t y " as JWH had w a r r a n t e d i t t o be. 810 So. 2d a t 648. 

When K e n d r i c k n o t i c e d d e f e c t s i n the house, he r e p o r t e d the 

d e f e c t s t o JWH and JWH undertook t o r e p a i r the d e f e c t s . 

K e n d r i c k sued JWH i n 1997, and JWH a s s e r t e d a s t a t u t e - o f -

l i m i t a t i o n s d e fense, a r g u i n g t h a t K e n d r i c k had been aware of 

problems w i t h the house but had w a i t e d f i v e y e a r s t o f i l e h i s 

c o m p l a i n t . K e n d r i c k argued t h a t JWH was estopped t o a s s e r t 

the s t a t u t e - o f - l i m i t a t i o n s defense because i t had been making 

r e p a i r s as he r e p o r t e d d e f e c t s i n the house. The supreme 

c o u r t r e j e c t e d t h a t argument, c o n c l u d i n g t h a t i t was not 

su p p o r t e d by the e v i d e n c e . The c o u r t s t a t e d : 

"Evidence i n d i c a t e d t h a t s i n c e 1992 JWH had been 
making r e p a i r s as K e n d r i c k r e p o r t e d problems. 
However, no e v i d e n c e i n d i c a t e d t h a t JWH promised t o 
r e p a i r the d e f e c t s i n K e n d r i c k ' s house i n o r d e r t o 
induc e K e n d r i c k not t o sue JWH. The r e c o r d shows 
t h a t K e n d r i c k d i d not t h r e a t e n t o sue JWH u n t i l 
October 1996. K e n d r i c k t e s t i f i e d t h a t each time he 
r e p o r t e d a problem he r e l i e d on JWH's s t a t i n g t o him 
t h a t the problem would be f i x e d ; however, the r e c o r d  
c o n t a i n s no e v i d e n c e i n d i c a t i n g t h a t JWH made, or  
t h a t K e n d r i c k r e l i e d upon, a promise t o r e p a i r i n  
r e t u r n f o r a promise not t o sue." 

810 So. 2d a t 651 (emphasis added). The same i s t r u e i n the 

p r e s e n t case. The F r a n k l i n s p r e s e n t e d no ev i d e n c e of an 
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a f f i r m a t i v e inducement -- t h a t i s , t h a t W a l t e r M i t c h e l l 

C l a s s i c p r o mised t o make r e p a i r s on the F r a n k l i n s ' premises i n 

r e t u r n f o r the F r a n k l i n s ' promise not t o sue. 

The S u b s e q u e n t - N e g l i g e n t - R e p a i r s C l a i m 

The F r a n k l i n s a r g u e t h a t t h e summary judgment on t h e 

s u b s e q u e n t - n e g l i g e n t - r e p a i r s c l a i m was e r r o n e o u s b e c a u s e , t h e y 

s a y , t h e r e were g e n u i n e i s s u e s o f m a t e r i a l f a c t r e g a r d i n g 

w h e t h e r SMHA was W a l t e r M i t c h e l l ' s a p p a r e n t a g e n t o r a g e n t by 

e s t o p p e l , w h e t h e r M i t c h e l l had a n o n d e l e g a b l e d u t y t o r e p a i r , 

and w h e t h e r M i t c h e l l v o l u n t a r i l y u n d e r t o o k a d u t y t o r e p a i r . 

T h e i r argument i s p r e m i s e d on the f o l l o w i n g u n d i s p u t e d f a c t s : 

t h a t W a l t e r M i t c h e l l i n f o r m e d the F r a n k l i n s t h a t he was not 

HVAC c e r t i f i e d and t h a t he was not t r a i n e d i n mold and mildew 

r e c o g n i t i o n and removal, t h a t M i t c h e l l performed no r e p a i r s , 

and t h a t SMHA made r e p a i r s t o the F r a n k l i n s ' HVAC system a t 

the r e q u e s t of M i t c h e l l and f o r the b e n e f i t of M i t c h e l l . 

"Under Alabama law, the t e s t of agency i s the 
r i g h t of c o n t r o l , whether e x e r c i s e d or not. Brown v.  
Commercial D i s p a t c h P u b l i s h i n g Co., 504 So. 2d 245 
( A l a . 1987). F o r one t o be an agent, the o t h e r p a r t y 
must r e t a i n the r i g h t t o d i r e c t the manner i n which 
the b u s i n e s s s h a l l be done, as w e l l as the r e s u l t s 
t o be ac c o m p l i s h e d , o r , i n o t h e r words, not o n l y 
what s h a l l be done, but how i t s h a l l be done. I d . a t 
246. ' C o n t r o l must be proven; and p r o o f of c o n t r o l 
r e q u i r e s more than p r o o f of a mere r i g h t t o 
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determine i f t he pe r s o n c l a i m e d t o be an agent i s 
conforming t o the re q u i r e m e n t s of a c o n t r a c t . ' 
Malmberg v. American Honda Motor Company, I n c . , 64 4 
So. 2d 888 ( A l a . 1994)." 

G l a s s v. Southern Wrecker S a l e s , 990 F. Supp. 1344, 1352 (M.D. 

A l a . 1998). A l t h o u g h the r e c o r d demonstrates t h a t W a l t e r 

M i t c h e l l d i r e c t e d SMHA t o " f i x " the F r a n k l i n s ' HVAC system, 

the F r a n k l i n s p r e s e n t e d no e v i d e n c e , much l e s s s u b s t a n t i a l 

e v i d e n c e , i n d i c a t i n g t h a t M i t c h e l l d i r e c t e d the manner i n 

which SMHA s h o u l d a c c o m p l i s h the r e p a i r s . Furthermore, the 

F r a n k l i n s p r e s e n t e d no ev i d e n c e t o c o n t r a d i c t M i t c h e l l ' s 

a s s e r t i o n s t h a t he had not s u p e r v i s e d , p a i d f o r , or p r o v i d e d 

any m a t e r i a l s f o r the r e p a i r s and t h a t he had not been p r e s e n t 

when the r e p a i r s were made. T h e r e f o r e , the F r a n k l i n s f a i l e d 

t o e s t a b l i s h t h a t , when SMHA perf o r m e d r e p a i r s on the 

F r a n k l i n s ' p r e m i s e s , i t was a c t i n g as M i t c h e l l ' s agent. 

Moreover, no matter by whose agency, p u r s u a n t t o what 

duty, or under what compulsion t he r e p a i r s were performed, i t 

i s u n d i s p u t e d t h a t the F r a n k l i n s s u f f e r e d no damages as a 

consequence of the a l l e g e d l y n e g l i g e n t r e p a i r s . In d e p o s i t i o n 

t e s t i m o n y , C h a r l e s F r a n k l i n s t a t e d u n e q u i v o c a l l y t h a t , 

a l t h o u g h the r e p a i r s d i d not s o l v e the m o i s t u r e problem, t h e y 

d i d not make the problem worse. Because "[d]amages are an 
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e s s e n t i a l element of the t o r t of n e g l i g e n c e , " Davis v. Hanson  

Aggregates Southeast, I n c . , 952 So. 2d 330, 335 ( A l a . 2006), 

the t r i a l c o u r t d i d not e r r i n e n t e r i n g a summary judgment i n 

f a v o r of W a l t e r M i t c h e l l on the s u b s e q u e n t - n e g l i g e n t - r e p a i r s 

c l a i m . 

C o n c l u s i o n 

The F r a n k l i n s d i d not f i l e t h e i r c o m p l a i n t w i t h i n two 

years of the a c c r u a l of t h e i r n e g l i g e n t - c o n s t r u c t i o n c l a i m . 

They f a i l e d t o p r e s e n t s u b s t a n t i a l e v i d e n c e d e m o n s t r a t i n g 

e i t h e r t h a t t he d e l a y i n f i l i n g the c o m p l a i n t was a t t r i b u t a b l e 

t o a f r a u d u l e n t concealment of t h e i r cause of a c t i o n by W a l t e r 

M i t c h e l l , or t h a t they s u f f e r e d any damages as a r e s u l t of 

a l l e g e d l y n e g l i g e n t r e p a i r s t o t h e i r HVAC system. 

A c c o r d i n g l y , we a f f i r m t he t r i a l c o u r t ' s judgment i n a l l 

r e s p e c t s . 

AFFIRMED. 

Thompson, P.J, and Bryan, Thomas, and Moore, J J . , concur. 
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