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THOMAS, Judge. 

F o r r e s t McCaughn appeals from the c i r c u i t c o u r t ' s summary 

judgments i n f a v o r of the Alabama S t a t e Board f o r R e g i s t r a t i o n 

of A r c h i t e c t s ("the Board") and the N a t i o n a l C o u n c i l of 
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A r c h i t e c t u r a l R e g i s t r a t i o n ("NCARB"). We d i s m i s s the ap p e a l 

i n p a r t and a f f i r m the summary judgment i n f a v o r of NCARB. 

F a c t s and P r o c e d u r a l H i s t o r y 

McCaughn d e s i r e s t o p r a c t i c e a r c h i t e c t u r e i n the S t a t e of 

Alabama. The p r a c t i c e of a r c h i t e c t u r e i s governed by § 34-2¬

30 e t seq., A l a . Code 1975 ("the A c t " ) . Pursuant t o § 34-2-

3 3 ( b ) , A l a . Code 1975, the Board has the a u t h o r i t y t o i s s u e t o 

an a p p l i c a n t a " c e r t i f i c a t e of r e g i s t r a t i o n as an a r c h i t e c t " 

upon c o m p l e t i o n of c e r t a i n r e q u i r e m e n t s . Pursuant t o the A c t , 

McCaughn i s r e q u i r e d t o pass an e x a m i n a t i o n i n o r d e r t o 

r e c e i v e a c e r t i f i c a t e of r e g i s t r a t i o n as an a r c h i t e c t . 

S e c t i o n 34-2-33(a) g i v e s the Board the a u t h o r i t y t o " c o n t r a c t 

w i t h an independent t e s t i n g agency t o p r e p a r e , grade, or 

conduct the e x a m i n a t i o n . " I n sup p o r t of i t s motion f o r a 

summary judgment, NCARB p r e s e n t e d the a f f i d a v i t of E r i c a J . 

Brown, who i s employed by NCARB as i t s " D i r e c t o r , A r c h i t e c t 

R e g i s t r a t i o n E x a m i n a t i o n . " Brown's a f f i d a v i t i n d i c a t e d t h a t 

the Board had c o n t r a c t e d w i t h NCARB and t h a t NCARB was 

a u t h o r i z e d by the B o a r d : (1) t o a d m i n i s t e r the A r c h i t e c t 

R e g i s t r a t i o n E x a m i n a t i o n ("ARE"), an e x a m i n a t i o n d e v e l o p e d by 
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NCARB; (2) t o s c o r e the exams; and (3) t o r e p o r t the s c o r e s t o 

the Board. 

NCARB i s a n o n p r o f i t c o r p o r a t i o n whose membership 

c o n s i s t s of the a r c h i t e c t u r a l r e g i s t r a t i o n boards of a l l 50 

s t a t e s , the D i s t r i c t of Columbia, Guam, Pu e r t o R i c o , and the 

U n i t e d S t a t e s V i r g i n I s l a n d s . The ARE has been adopted as the 

s o l e l i c e n s i n g e x a m i n a t i o n f o r a r c h i t e c t s by a l l NCARB's 

members. NCARB has a b o a r d of d i r e c t o r s c o n s i s t i n g of 14 

members; the Board's e x e c u t i v e d i r e c t o r has been a member of 

NCARB's boa r d of d i r e c t o r s s i n c e J u l y 2008, and her term w i l l 

e x p i r e i n June 2011. NCARB's p o l i c i e s and p r o c e d u r e s , 

i n c l u d i n g i t s t e s t i n g p r o c e d u r e s , are s e t by m a j o r i t y v o t e of 

i t s b o a r d of d i r e c t o r s and/or i t s members. NCARB's e x e c u t i v e 

s t a f f c o n t r o l s the day-to-day a c t i v i t i e s of NCARB and r e p o r t s 

t o NCARB's boa r d of d i r e c t o r s . 

The ARE c o n s i s t s of numerous p a r t s known as d i v i s i o n s ; 

t h o s e d i v i s i o n s need not be passed a t the same tim e . S i n c e 

i t s i n c e p t i o n the ARE has been c o n t i n u o u s l y updated. McCaughn 

f i r s t p a s s e d a d i v i s i o n of the ARE i n 1996, a t which time the 

ARE c o n s i s t e d of n i n e d i v i s i o n s a d m i n i s t e r e d i n a paper-and-

p e n c i l format. I n 1997, NCARB t r a n s i t i o n e d the ARE t o be 
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a d m i n i s t e r e d v i a computer. I n F e b r u a r y 2006, NCARB i n t r o d u c e d 

ARE 3.1. ARE 3.1 c o n s i s t e d of n i n e d i v i s i o n s , s i x of the n i n e 

d i v i s i o n s were s o l e l y comprised of m u l t i p l e c h o i c e q u e s t i o n s 

and the r e m a i n i n g t h r e e d i v i s i o n s were s o l e l y comprised of 

g r a p h i c v i g n e t t e s r e q u i r i n g the ARE 3.1 examinee t o c r e a t e 

s o l u t i o n s u s i n g computer-aided d e s i g n t o o l s . 

I n August 2004, NCARB announced t h a t i t was a d o p t i n g a 

" r o l l i n g - c l o c k " p o l i c y f o r the ARE, which would go i n t o e f f e c t 

on January 1, 2006. NCARB's announcement c o n c e r n i n g the 

a d o p t i o n of the r o l l i n g - c l o c k p o l i c y s t a t e d : 

"For a p p l i c a n t s who have passed one or more 
[ d i v i s i o n s ] but not a l l of the ARE by January 1, 
2006, such a p p l i c a n t s s h a l l have f i v e y e a r s t o pass 
a l l r e m a i n i n g d i v i s i o n s . A p a s s i n g grade f o r any 
r e m a i n i n g d i v i s i o n s s h a l l be v a l i d f o r f i v e y e a r s , 
a f t e r which time the d i v i s i o n must be r e t a k e n i f the 
r e m a i n i n g d i v i s i o n s have not been passed. The 
f i v e - y e a r p e r i o d s h a l l commence a f t e r January 1, 
2006, on the date when the f i r s t p a s s ed d i v i s i o n i s 
a d m i n i s t e r e d . " 

As of March 2007, McCaughn had passed f i v e of the n i n e 

d i v i s i o n s of ARE 3.1. McCaughn had not passed the " B u i l d i n g 

Technology" d i v i s i o n of ARE 3.1, which c o n s i s t e d of s i x 

g r a p h i c v i g n e t t e s . 

I n March 2007, NCARB announced t h a t i t had updated the 

ARE a g a i n and t h a t i t would b e g i n a d m i n i s t e r i n g ARE 4.0 on 
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J u l y 1, 2008. Among o t h e r changes, ARE 4.0 a b o l i s h e d the 

B u i l d i n g Technology d i v i s i o n of ARE 3.1 and i n c o r p o r a t e d the 

g r a p h i c v i g n e t t e s of t h a t d i v i s i o n i n t o f o u r o t h e r d i v i s i o n s . 

As a r e s u l t , an examinee t h a t had not p a s s e d the B u i l d i n g 

Technology d i v i s i o n of ARE 3.1 would be r e q u i r e d t o take f o u r 

d i v i s i o n s of ARE 4.0 i n i t s p l a c e because the g r a p h i c 

v i g n e t t e s of the B u i l d i n g Technology d i v i s i o n of ARE 3.1 had 

been r e d i s t r i b u t e d among those f o u r s e p a r a t e d i v i s i o n s i n ARE 

4.0. T h e r e f o r e , examinees who had passed c e r t a i n d i v i s i o n s of 

ARE 3.1 would be r e t e s t e d on some of the same s u b j e c t m a t t e r 

under ARE 4.0. I n f a i r n e s s t o the examinees who had a l r e a d y 

p a s s e d a t l e a s t one d i v i s i o n of ARE 3.1, NCARB a l l o w e d those 

examinees t o c o n t i n u e t a k i n g ARE 3.1 through June 2009, a t 

which time the examinee would be t r a n s i t i o n e d t o ARE 4.0 i f 

the examinee had not pa s s e d a l l n i n e d i v i s i o n s of ARE 3.1. 

NCARB p o s t e d a l l of t h i s i n f o r m a t i o n on i t s Web s i t e i n March 

2007. NCARB a l s o n o t i f i e d a p p l i c a n t s of the t r a n s i t i o n t o ARE 

4.0 by d i r e c t m a i l i n g s . I n f a c t , NCARB sent McCaughn f i v e 

d i r e c t m a i l i n g s c o n c e r n i n g the t r a n s i t i o n t o ARE 4.0 between 

A p r i l 4, 2007, and June 4, 2009. 
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NCARB d i d not seek or r e q u e s t p e r m i s s i o n from the Board 

b e f o r e making changes t o the ARE. 

McCaughn f a i l e d t o pass a l l n i n e d i v i s i o n s of ARE 3.1, 

most n o t a b l y the B u i l d i n g Technology d i v i s i o n , by June 2009, 

and was t r a n s i t i o n e d t o ARE 4.0. Thus, McCaughn was r e q u i r e d 

t o t a k e the f o u r d i v i s i o n s of ARE 4.0 t h a t c o n t a i n e d the s i x 

g r a p h i c v i g n e t t e s of the B u i l d i n g Technology d i v i s i o n of ARE 

3.1. T h i s r e s u l t e d i n McCaughn's b e i n g r e t e s t e d on c e r t a i n 

s u b j e c t m a t t e r . A c c o r d i n g t o NCARB's r o l l i n g - c l o c k p o l i c y and 

Brown's a f f i d a v i t , McCaughn passed a d i v i s i o n of ARE 3.1 on 

November 25, 2008, g i v i n g him f i v e years from t h a t date t o 

pass the r e m a i n i n g d i v i s i o n s of the ARE, whether i t be ARE 3.1 

or ARE 4.0. 

In a l e t t e r from the Board t o McCaughn, d a t e d November 4, 

2009, the Board s t a t e d : 

"The members of the Alabama Board of A r c h i t e c t s 
met w i t h you on October 21, 2009, t o c o n s i d e r 
q u e s t i o n s you have about the NCARB e x a m i n a t i o n and 
a d m i n i s t r a t i o n p o l i c i e s . You p r e s e n t e d o p t i o n s f o r 
the Board t o c o n s i d e r . 

" I n response, the Board has r e v i e w e d a p p l i c a b l e 
p o l i c i e s and p r o c e d u r e s r e l a t e d t o a d m i n i s t r a t i o n of 
the A r c h i t e c t s R e g i s t r a t i o n E x a m i n a t i o n , the NCARB 
r o l l i n g c l o c k , and the t r a n s i t i o n from ARE 3.1 t o 
ARE 4.0. A f t e r r e v i e w and d i s c u s s i o n , i t i s the 
Board's o p i n i o n t h a t you had the same access t o the 
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ARE and the above p o l i c i e s as any o t h e r exam 
c a n d i d a t e . F o r t h i s r e ason, no a d d i t i o n a l a c t i o n 
w i l l be taken by the B o a r d . " 

McCaughn f i l e d a d e c l a r a t o r y - j u d g m e n t a c t i o n a g a i n s t the 

Board and NCARB on January 28, 2010, s e e k i n g an a d j u d i c a t i o n 

of h i s r i g h t s under the A c t as an a p p l i c a n t t o the Board. 

S p e c i f i c a l l y , McCaughn a l l e g e d t h a t he " s h o u l d be a l l o w e d t o 

s a t i s f y the req u i r e m e n t s of ARE v e r s i o n 3.1 w i t h i n f i v e y e a r s 

of [ J a n u a r y 1, 2006,] or w i t h i n 18 months of t h i s c o u r t ' s 

o r d e r " McCaughn a l s o sought an i n j u n c t i o n a g a i n s t the 

Board and NCARB s e e k i n g t o e n j o i n them "from m o d i f y i n g or 

l i m i t i n g the ' r o l l i n g c l o c k ' f o r l e s s than a f i v e year p e r i o d 

commencing [ J a n u a r y 1, 2 0 0 6 ] . " McCaughn a l s o a l l e g e d t h a t 

NCARB was an agent of the Board. 

NCARB f i l e d an answer on March 26, 2010, i n which i t 

a l l e g e d t h a t McCaughn's c o m p l a i n t s h o u l d be d i s m i s s e d f o r 

f a i l u r e t o s t a t e a c l a i m upon which r e l i e f can be g r a n t e d . 

The Board f i l e d a motion t o d i s m i s s McCaughn's c o m p l a i n t 

p u r s u a n t t o Rule 12(b), A l a . R. C i v . P., which the t r i a l c o u r t 

d e n i e d on March 29, 2010. 

On A p r i l 1, 2010, NCARB f i l e d a motion f o r a summary 

judgment, i n which i t argued t h a t i t i s not an agent of the 
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Board and, t h u s , t h a t i t was " n o t p r o p e r l y named as a 

d e f e n d a n t . " NCARB f u r t h e r argued t h a t , even i f i t were a 

p r o p e r defendant, i t had not a c t e d " u n r e a s o n a b l y , a r b i t r a r i l y , 

or c a p r i c i o u s l y " i n changing i t s p o l i c i e s and p r o c e d u r e s . 

On A p r i l 9, 2010, the Board answered McCaughn's 

c o m p l a i n t . On A p r i l 13, 2010, the Board f i l e d a motion f o r a 

summary judgment a r g u i n g t h a t McCaughn had " f a i l e d t o t i m e l y 

a p p e a l the Board's d e c i s i o n r e q u i r i n g [McCaughn] t o take [ARE 

4 . 0 ] " and t h a t the Board's d e c i s i o n t o c o n t r a c t w i t h NCARB was 

not u n r e a s o n a b l e , a r b i t r a r y , or c a p r i c i o u s . 

McCaughn f i l e d an o p p o s i t i o n t o b o t h the Board's and 

NCARB's motions f o r a summary judgment on June 22, 2010. 

The c i r c u i t c o u r t , w i t h o u t s t a t i n g i t s reasons f o r d o i n g 

so, g r a n t e d the Board's and NCARB's motions f o r a summary 

judgment on June 28, 2010. 

On J u l y 27, 2010, McCaughn f i l e d a postjudgment motion 

p u r s u a n t t o Rule 59, A l a . R. C i v . P. The c i r c u i t c o u r t d e n i e d 

McCaughn's postjudgment motion on J u l y 28, 2010. McCaughn 

app e a l e d t o our supreme c o u r t . On September 1, 2010, our 

supreme c o u r t e n t e r e d an o r d e r d e t e r m i n i n g t h a t " t h i s cause i s 
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w i t h i n the a p p e l l a t e j u r i s d i c t i o n of the Court of C i v i l 

A p p e a l s " and t r a n s f e r r i n g the cause t o t h i s c o u r t . 

S t a n d a r d of Review 

" ' I n r e v i e w i n g the d i s p o s i t i o n of a motion f o r 
summary judgment, we u t i l i z e the same s t a n d a r d as 
t h a t of the t r i a l c o u r t i n d e t e r m i n i n g whether the 
evi d e n c e b e f o r e the c o u r t made out a genuine i s s u e 
of m a t e r i a l f a c t ' and whether the movant was 
e n t i t l e d t o a judgment as a ma t t e r of law. Bussey v.  
John Deere Co., 531 So. 2d 860, 862 ( A l a . 1988); 
Rule 5 6 ( c ) , A l a . R. C i v . P. When the movant makes a 
prima f a c i e showing t h a t t h e r e i s no genuine i s s u e 
of m a t e r i a l f a c t , the burden then s h i f t s t o the 
nonmovant t o p r e s e n t s u b s t a n t i a l e v i d e n c e c r e a t i n g 
such an i s s u e . Bass v. S o u t h T r u s t Bank of B a l d w i n  
County, 538 So. 2d 794, 797-98 ( A l a . 1989) . E v i d e n c e 
i s ' s u b s t a n t i a l ' i f i t i s of 'such weight and 
q u a l i t y t h a t f a i r - m i n d e d persons i n the e x e r c i s e of 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be proved.' West v.  
Founders L i f e Assurance Co. of F l o r i d a , 547 So. 2d 
870, 871 ( A l a . 1989)." 

Ex p a r t e G e n e r a l Motors Corp., 769 So. 2d 903, 906 ( A l a . 

1999). F u r t h e r , 

"[w]hen the t r i a l c o u r t does not g i v e s p e c i f i c 
reasons f o r e n t e r i n g a summary judgment, we w i l l 
a f f i r m the judgment i f t h e r e i s any ground upon 
which the judgment c o u l d have been based. Yarbrough  
v. C & S F a m i l y C r e d i t , I n c . , 595 So. 2d 880, 881 
(A l a . 1992)." 

McCloud v. C i t y of I r o n d a l e , 622 So. 2d 1272, 1273 ( A l a . 

1993). 

D i s c u s s i o n 
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As a t h r e s h o l d m a t t e r , we note t h a t the Board i s an 

agency of the S t a t e of Alabama. S t a t e By and Through S t a t e  

Bd. f o r R e g i s t r a t i o n of A r c h i t e c t s v. Jones, 289 A l a . 353, 

356, 267 So. 2d 427, 428 (1972). In Alabama Department of  

T r a n s p o r t a t i o n v. H a r b e r t I n t e r n a t i o n a l , I n c . , 990 So. 2d 831, 

841 ( A l a . 2008), our supreme c o u r t h e l d t h a t " o n l y S t a t e 

o f f i c e r s named i n t h e i r o f f i c i a l c a p a c i t y -- and not S t a t e 

a g e n c i e s -- may be defendants i n [ d e c l a r a t o r y - j u d g m e n t ] 

p r o c e e d i n g s . " See a l s o S t a t e Bd. of Educ. v. M u l l i n s , 31 So. 

3d 91, 97 ( A l a . 2009). 

In Alabama Department of C o r r e c t i o n s v. Montgomery County 

Commission, 11 So. 3d 189, 191-92 ( A l a . 2008), our supreme 

c o u r t s t a t e d : 

" S e c t i o n 14, A l a . Const. 1901, p r o v i d e s : '[T]he 
S t a t e of Alabama s h a l l never be made a defendant i n  
any c o u r t of law or e q u i t y . ' (Emphasis added.) 'The 
w a l l of immunity e r e c t e d by § 14 i s n e a r l y 
impregnable.' P a t t e r s o n v. Gladwin Corp., 835 So. 2d 
137, 142 ( A l a . 2002). Indeed, as reg a r d s the S t a t e  
of Alabama and i t s a g e n c i e s , the w a l l i s a b s o l u t e l y 
impregnable. Ex p a r t e Alabama Dep't of Human Res., 
999 So. 2d 891, 895 ( A l a . 2008) ('Section 14 a f f o r d s 
a b s o l u t e immunity t o b o t h the S t a t e and S t a t e 
a g e n c i e s . ' ) ; Ex p a r t e Jackson County Bd. of Educ., 
4 So. 3d 1099, 1102 ( A l a . 2008) (same); A t k i n s o n v.  
S t a t e , 986 So. 2d 408, 410-11 ( A l a . 2007) (same); 
[Ex p a r t e Alabama Dep't of Transp. (In re Good Hope  
C o n t r a c t i n g Co. v. Alabama Dep't of T r a n s p . ) , 97 8 
So. 2d 17 ( A l a . 2007)] (same); Ex p a r t e Alabama 
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Dep't of Transp., 764 So. 2d 1263, 1268 ( A l a . 2000) 
(same); M i t c h e l l v. D a v i s , 598 So. 2d 801, 806 ( A l a . 
1992) (same). 'Absolute immunity' means j u s t t h a t --
the S t a t e and i t s a g e n c i e s are not s u b j e c t t o s u i t 
under any t h e o r y . 

" ' T h i s immunity may not be waived.' P a t t e r s o n , 
835 So. 2d a t 142. S o v e r e i g n immunity i s , t h e r e f o r e , 
not an a f f i r m a t i v e d e fense, but a ' j u r i s d i c t i o n a l 
b a r . ' Ex p a r t e Alabama Dep't of Transp., 985 So. 2d 
892, 894 ( A l a . 2007). The j u r i s d i c t i o n a l bar of § 14 
s i m p l y ' p r e c l u d [ e s ] a c o u r t from e x e r c i s i n g 
s u b j e c t - m a t t e r j u r i s d i c t i o n ' over the S t a t e or a 
S t a t e agency. Lyons v. R i v e r Road C o n s t r . , I n c . , 858 
So. 2d 257, 261 ( A l a . 2003)." 

Consequently, the Board i n the p r e s e n t case i s a b s o l u t e l y 

immune from s u i t under § 14, A l a . Const. 1901. H a r b e r t , 990 

So. 2d a t 841. The t r i a l c o u r t was w i t h o u t j u r i s d i c t i o n over 

the Board, and the Board i s due t o be d i s m i s s e d as a p a r t y . 

Thus, as t o the Board, the a p p e a l i s d i s m i s s e d . 1 

C o n c e r n i n g NCARB, McCaughn argues on a p p e a l t h a t NCARB i s 

an agent of the Board. Based on NCARB's a l l e g e d l y o p e r a t i n g 

as an agent of the Board, McCaughn appears t o argue t h a t NCARB 

s h o u l d be t r e a t e d as a s t a t e agency under the Alabama 

A d m i n i s t r a t i v e Procedure A c t , § 41-22-1 e t seq., A l a . Code 

1975 ("the AAPA"). S p e c i f i c a l l y , McCaughn appears t o argue 

1Because t h i s a p p e a l i s b e i n g d i s m i s s e d as t o the Board, 
we w i l l not address McCaughn's argument i n h i s a p p e l l a t e b r i e f 
c o n c e r n i n g the Board. 
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t h a t NCARB's change i n i t s t e s t i n g p r o c e d u r e s was tantamount 

t o a s t a t e agency's a d o p t i n g a new " r u l e , " as d e f i n e d i n § 41-

22-3 ( 9 ) , A l a . Code 1975, and t h a t NCARB's a l l e g e d a d o p t i o n of 

a new r u l e d i d not comply w i t h § 41-22-4(b), A l a . Code 1975, 

which s t a t e s : 

"No agency r u l e , o r d e r , or d e c i s i o n s h a l l be v a l i d 
or e f f e c t i v e a g a i n s t any per s o n or p a r t y nor may i t 
be i n v o k e d by the agency f o r any purpose u n t i l i t 
has been made a v a i l a b l e f o r p u b l i c i n s p e c t i o n and 
in d e x e d as r e q u i r e d by t h i s s e c t i o n and the agency 
has g i v e n a l l n o t i c e s r e q u i r e d by S e c t i o n 41-22-5. 
T h i s p r o v i s i o n i s not a p p l i c a b l e i n f a v o r of any 
pers o n or p a r t y who has a c t u a l knowledge t h e r e o f , 
and the burden of p r o v i n g such knowledge s h a l l be on 
the agency." 

McCaughn's l e g a l argument c o n c e r n i n g whether NCARB i s an 

agent of the Board i s s c a n t . McCaughn argues o n l y t h a t 

" [ a ] g e n c y i s t y p i c a l l y a q u e s t i o n of f a c t . Tuders v. K e l l , 

739 So. 2d 1069 ( A l a . 1999)," and t h a t "[s]ummary judgment on 

the q u e s t i o n of agency was not a p p r o p r i a t e . " 

In D i c k i n s o n v. C i t y of H u n t s v i l l e , 822 So. 2d 411, 416 

( A l a . 2001), our supreme c o u r t s e t f o r t h the w e l l e s t a b l i s h e d 

t e s t f o r agency: 

"'"The t e s t f o r agency i s whether the a l l e g e d 
p r i n c i p a l has r e t a i n e d a r i g h t of c o n t r o l over the 
a c t i o n s of the a l l e g e d agent."' Ex p a r t e W i l d W i l d  
West S o c i a l C l u b , I n c . , 806 So. 2d 1235, 1241 ( A l a . 
2001) ( q u o t i n g G i s t v. V u l c a n O i l Co., 640 So. 2d 
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940, 942 ( A l a . 1994)). ... The p a r t y a s s e r t i n g the 
e x i s t e n c e of an agency r e l a t i o n s h i p has the burden 
of p r e s e n t i n g s u f f i c i e n t e v i d e n c e t o prove the 
e x i s t e n c e of t h a t r e l a t i o n s h i p . See Ex p a r t e W i l d  
W i l d West S o c i a l C l u b , 806 So. 2d a t 1242 ( c i t i n g 
M a r d i s v. F o r d Motor C r e d i t Co., 642 So. 2d 701, 704 
( A l a . 1994)). Agency may not be presumed. Ex p a r t e  
W i l d W i l d West S o c i a l C l u b , 806 So. 2d a t 1242 
( c i t i n g C a r l t o n v. Alabama D a i r y Queen, I n c . , 529 
So. 2d 921 ( A l a . 1988)). The p l a i n t i f f must p r e s e n t 
s u b s t a n t i a l e v i d e n c e of an agency r e l a t i o n s h i p . I d . " 

"Evidence i s ' s u b s t a n t i a l ' i f i t i s of 'such weight and 

q u a l i t y t h a t f a i r - m i n d e d persons i n the e x e r c i s e of i m p a r t i a l 

judgment can r e a s o n a b l y i n f e r the e x i s t e n c e of the f a c t sought 

t o be pr o v e d . ' " I d . a t 414-15 ( q u o t i n g West v. Founders L i f e 

A ssurance Co. of F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1989)). 

On a p p e a l , McCaughn does not p o i n t t o any evi d e n c e 

i n d i c a t i n g t h a t t h e r e i s a genuine i s s u e of m a t e r i a l f a c t 

c o n c e r n i n g whether an agency r e l a t i o n s h i p e x i s t e d between the 

Board and NCARB. The r e c o r d i n d i c a t e s t h a t NCARB's p o l i c i e s 

and p r o c e d u r e s c o n c e r n i n g the ARE were s e t by a m a j o r i t y v o t e 

of i t s boa r d of d i r e c t o r s and/or i t s members. There i s 

n o t h i n g i n the r e c o r d t o i n d i c a t e t h a t the Board had any 

i n f l u e n c e , a p a r t from i t s membership i n NCARB, over the 

p o l i c i e s and pr o c e d u r e s of NCARB. Our re v i e w of the r e c o r d 

shows t h a t McCaughn f a i l e d t o produce s u b s t a n t i a l e v i d e n c e 
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i n d i c a t i n g t h a t the Board had the c o n t r o l over NCARB n e c e s s a r y 

t o show t h a t an agency r e l a t i o n s h i p e x i s t e d . Thus, McCaughn 

has f a i l e d t o meet h i s burden of p r o v i n g t h a t an agency 

r e l a t i o n s h i p e x i s t e d between the Board and NCARB. We 

t h e r e f o r e conclude t h a t the c i r c u i t c o u r t p r o p e r l y e n t e r e d a 

summary judgment i n f a v o r of NCARB c o n c e r n i n g whether an 

agency r e l a t i o n s h i p e x i s t e d between the Board and NCARB. 

Based on our h o l d i n g t h a t the c i r c u i t c o u r t p r o p e r l y 

e n t e r e d a summary judgment i n f a v o r of NCARB c o n c e r n i n g 

whether an agency r e l a t i o n s h i p e x i s t e d between the Board and 

NCARB, we n e c e s s a r i l y conclude t h a t the AAPA does not a p p l y t o 

NCARB and i t s p o l i c i e s and p r o c e d u r e s . T h e r e f o r e , we need not 

c o n s i d e r whether NCARB's a d o p t i o n of new p o l i c i e s and 

pro c e d u r e s c o n c e r n i n g the ARE c o m p l i e d w i t h § 41-22-4(b) of 

the AAPA because the AAPA does not a p p l y t o NCARB. 

C o n c l u s i o n 

Based on the f o r e g o i n g , we d i s m i s s the a p p e a l i n p a r t as 

t o the Board, and we a f f i r m the c i r c u i t c o u r t ' s summary 

judgment i n f a v o r of NCARB. 

AFFIRMED IN PART; APPEAL DISMISSED IN PART. 
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Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur. 

15 


