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ALABAMA COURT OF CIVIL APPEALS 
OCTOBER TERM, 2010-2011 

2091129 

D.P. 

v. 

Limestone County Department of Human Resources 

Appeal from Limestone Juvenile Court 
(JU-08-182.02) 

THOMAS, Judge. 

D.P. ("the f a t h e r " ) a p p e a l s from a judgment of the 

Limestone J u v e n i l e Court t e r m i n a t i n g h i s p a r e n t a l r i g h t s t o 

R.C. ("the c h i l d " ) based on a p e t i t i o n f i l e d by the Limestone 

County Department of Human Resources ("DHR"). We a f f i r m . 
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T h i s i s the second time these p a r t i e s have been b e f o r e 

t h i s c o u r t . See D.P. v. Limestone County Dep't of Human Res., 

28 So. 3d 759 ( A l a . C i v . App. 2009). In D.P., we summarized 

the h i s t o r y of the case b e f o r e t h a t a p p e a l as f o l l o w s : 

" I n A p r i l 2008, DHR f i l e d a p e t i t i o n a l l e g i n g 
t h a t the c h i l d was dependent by v i r t u e of the 
f o l l o w i n g c i r c u m s t a n c e s : t h a t the c h i l d ' s mother, 
L.S., had ongoing substance-abuse problems and had 
n e g l e c t e d h i m ; t h a t the mother's husband, R.S., was 
not the c h i l d ' s b i o l o g i c a l f a t h e r ; and t h a t D.P., 
the c h i l d ' s a l l e g e d b i o l o g i c a l f a t h e r , who had an 
e x t e n s i v e c r i m i n a l r e c o r d , had taken c u s t o d y of the 
c h i l d . F o l l o w i n g a h e a r i n g , the j u v e n i l e c o u r t 
d e t ermined t h a t the c h i l d was dependent, awarded 
l e g a l c u s t o d y t o DHR, and p l a c e d the c h i l d w i t h 
m a t e r n a l r e l a t i v e s . The c o u r t f u r t h e r o r d e r e d t h a t 
p a t e r n i t y t e s t i n g be conducted. That t e s t i n g 
r e v e a l e d t h a t D.P. was i n d e e d the b i o l o g i c a l f a t h e r 
of the c h i l d , and the j u v e n i l e c o u r t f o r m a l l y 
a d j u d i c a t e d him t o be the c h i l d ' s f a t h e r . 

" I n December 2008, DHR moved f o r a j u d i c i a l 
d e t e r m i n a t i o n t h a t i t was not o b l i g a t e d t o make 
re a s o n a b l e e f f o r t s t o r e u n i t e the f a t h e r and the 
c h i l d because, i t a l l e g e d , the f a t h e r had been 
charged i n 1996 w i t h c a p i t a l murder and had been 
c o n v i c t e d i n 1998 of manslaughter f o r c a u s i n g the 
death of a former g i r l f r i e n d ' s 20-month-old c h i l d . 
DHR's motion a l l e g e d t h a t , 

"'pursuant t o § 12-15-65(m)(2), Code of 
Alabama 1975, r e a s o n a b l e e f f o r t s s h a l l not 
be r e q u i r e d where a c o u r t of competent 
j u r i s d i c t i o n has determined t h a t a p a r e n t 
has committed murder or v o l u n t a r y 
manslaughter of another c h i l d . ' 

2 



2091129 

"The j u v e n i l e c o u r t s e t DHR's motion t o be 
r e l i e v e d of the o b l i g a t i o n t o make r e a s o n a b l e 
e f f o r t s t o r e u n i t e the f a t h e r and the c h i l d f o r a 
h e a r i n g on January 30, 2009. The r e c o r d does not 
c o n t a i n a t r a n s c r i p t of t h a t h e a r i n g , but the c o u r t 
i s s u e d an o r d e r f o l l o w i n g the h e a r i n g i n d i c a t i n g 
t h a t the c o u r t and c o u n s e l had d i s c u s s e d the f a c t 
t h a t § 12-15-65(m)(2), A l a . Code 1975, does not, i n 
f a c t , r e l i e v e DHR of the o b l i g a t i o n t o make 
r e a s o n a b l e e f f o r t s when a c o u r t of competent 
j u r i s d i c t i o n d etermines t h a t a p a r e n t has 
'[c]ommitted murder or v o l u n t a r y manslaughter of  
another c h i l d . ' (Emphasis added.) That s t a t u t e 
a p p l i e s when a p a r e n t has '[c]ommitted murder or 
v o l u n t a r y manslaughter of another c h i l d of such  
p a r e n t ' (emphasis added), whereas the Alabama 
J u v e n i l e J u s t i c e A c t of 2008 ('the c u r r e n t A J J A ' ) , 
e f f e c t i v e January 1, 2009, 'expands the types of 
c r i m i n a l o f f e n s e s which, i f committed by a p a r e n t of 
a c h i l d i n f o s t e r c a r e , excuses the s t a t e from 
making r e a s o n a b l e e f f o r t s . . . . ' See Alabama J u v e n i l e  
J u s t i c e A c t of 2008 A n n o t a t e d Guide, p. 62 n. 100 
(Alabama A d m i n i s t r a t i v e O f f i c e of C o u r t s , J u l y 29, 
2008). S e c t i o n 1 2 - 1 5 - 3 1 2 ( c ) ( 2 ) , A l a . Code 1975, a 
p a r t of the c u r r e n t AJJA, p r o v i d e s t h a t DHR i s 
excused from making r e a s o n a b l e e f f o r t s i f a p a r e n t 
has, among o t h e r t h i n g s , '[c]ommitted murder or 
manslaughter of another c h i l d S e c t i o n 
12-15-312(c)(2) c o n t a i n s no requirement t h a t the 
v i c t i m of murder or manslaughter be the p a r e n t ' s 
c h i l d . 

" D u ring the January 30, 2009, h e a r i n g , DHR 
a p p a r e n t l y argued t h a t § 1 2 - 1 5 - 3 1 2 ( c ) ( 2 ) , the 
c u r r e n t AJJA p r o v i s i o n , governed the j u v e n i l e 
c o u r t ' s d e c i s i o n on i t s motion, and the f a t h e r 
argued t h a t former § 12-15-65(m)(2) governed " 

28 So. 3d a t 760-61. 
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The j u v e n i l e c o u r t s u b s e q u e n t l y e n t e r e d a judgment 

e s t a b l i s h i n g the permanency p l a n f o r the c h i l d . The j u v e n i l e 

c o u r t a l s o d e termined i n i t s judgment t h a t § 1 2 - 1 5 - 3 1 2 ( c ) ( 2 ) , 

A l a . Code 1975, a p p l i e d t o the case and t h a t , p u r s u a n t t o t h a t 

s t a t u t e , DHR was no l o n g e r r e q u i r e d t o use r e a s o n a b l e e f f o r t s 

t o r e u n i t e the f a t h e r w i t h the c h i l d . I d . a t 762. The f a t h e r 

a p p e a l e d the j u v e n i l e c o u r t ' s judgment t o t h i s c o u r t . I d . 

A f t e r d e t e r m i n i n g t h a t the j u v e n i l e c o u r t ' s judgment was a 

f i n a l , a p p e a l a b l e judgment, t h i s c o u r t a d d r e s s e d the f a t h e r ' s 

argument c o n c e r n i n g the j u v e n i l e c o u r t ' s d e t e r m i n a t i o n t h a t 

DHR was no l o n g e r r e q u i r e d t o use r e a s o n a b l e e f f o r t s toward 

r e u n i f i c a t i o n . I d . a t 764. 

The f a t h e r argued i n D.P. t h a t the j u v e n i l e c o u r t ' s 

a p p l i c a t i o n of § 12-15-312(c)(2) t o him v i o l a t e d the 

c o n s t i t u t i o n a l p r o h i b i t i o n a g a i n s t ex p o s t f a c t o laws. With 

r e s p e c t t o the f a t h e r ' s argument on a p p e a l , we h e l d : 

"The r e c o r d shows t h a t the f a t h e r made an 
argument t o the j u v e n i l e c o u r t t h a t § 
12-15-312(c)(2) s h o u l d not be a p p l i e d t o r e l i e v e DHR 
of the r e a s o n a b l e - e f f o r t s r e q u i r e m e n t . The r e c o r d 
does not r e v e a l , however, the b a s i s of the f a t h e r ' s 
argument; c o n s e q u e n t l y , t h e r e i s n o t h i n g i n the 
r e c o r d t o i n d i c a t e t h a t the f a t h e r p r e s e n t e d h i s ex 
p o s t f a c t o argument t o the j u v e n i l e c o u r t . T h i s 
c o u r t cannot c o n s i d e r arguments r a i s e d f o r the f i r s t 
time on a p p e a l . Our r e v i e w i s r e s t r i c t e d t o the 
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ev i d e n c e and the arguments c o n s i d e r e d by the t r i a l 
c o u r t ; even c o n s t i t u t i o n a l i s s u e s may not be r a i s e d 
f o r the f i r s t time on a p p e a l . Andrews v. M e r r i t t O i l  
Co. , 612 So. 2d 409, 410 ( A l a . 1992) . See a l s o Rule 
4 ( a ) ( 3 ) , A l a . R. App. P. (any e r r o r a s s e r t e d i n the 
t r i a l c o u r t may be a s s e r t e d on a p p e a l ) . Moreover, 
the p r o h i b i t i o n s i n b o t h the U n i t e d S t a t e s 
C o n s t i t u t i o n and the Alabama C o n s t i t u t i o n a g a i n s t ex 
p o s t f a c t o laws a p p l y o n l y t o c r i m i n a l c a s e s . See  
C a l d e r v. B u l l , 3 U.S. (3 D a l l . ) 386, 1 L.Ed. 648 
(1798); Reed v. Brunson, 527 So. 2d 102, 114 n. 5 
( A l a . 1988)." 

28 So. 3d a t 764-65. Consequently, we a f f i r m e d the j u v e n i l e 

c o u r t ' s judgment t h a t , among o t h e r t h i n g s , r e l i e v e d DHR of i t s 

r e quirement t o use r e a s o n a b l e e f f o r t s t o r e u n i f y the f a t h e r 

w i t h the c h i l d . I d . 

On December 3, 2009, DHR p e t i t i o n e d the j u v e n i l e c o u r t t o 

t e r m i n a t e the f a t h e r ' s p a r e n t a l r i g h t s . The j u v e n i l e c o u r t 

h e l d a h e a r i n g on DHR's p e t i t i o n , and, on August 23, 2010, i t 

e n t e r e d a judgment t e r m i n a t i n g the f a t h e r ' s p a r e n t a l r i g h t s t o 

the c h i l d . The f a t h e r s u b s e q u e n t l y a p p e a l e d t o t h i s c o u r t . 

The f a t h e r p r e s e n t s one argument on a p p e a l : t h a t the 

j u v e n i l e c o u r t e r r e d i n t e r m i n a t i n g h i s p a r e n t a l r i g h t s 

because, he s a y s , the j u v e n i l e c o u r t ' s a p p l i c a t i o n of § 12-15-

312 ( c ) ( 2 ) v i o l a t e s the c o n s t i t u t i o n a l p r o h i b i t i o n a g a i n s t ex 

p o s t f a c t o laws. T h e r e f o r e , the f a t h e r argues, DHR s h o u l d not 

have been r e l i e v e d of i t s duty t o use r e a s o n a b l e e f f o r t s t o 
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r e u n i f y the f a t h e r and the c h i l d . The i s s u e t h a t the f a t h e r 

argues i n the p r e s e n t a p p e a l i s i d e n t i c a l t o the i s s u e a l r e a d y 

c o n s i d e r e d and d e c i d e d i n D.P. 

The d o c t r i n e of the law of the case p r o v i d e s t h a t 

"whatever i s once e s t a b l i s h e d between the same p a r t i e s i n the 

same case c o n t i n u e s t o be the law of t h a t case, whether or not 

c o r r e c t on g e n e r a l p r i n c i p l e s , so l o n g as the f a c t s on which 

the d e c i s i o n was p r e d i c a t e d c o n t i n u e t o be the f a c t s of the 

case." Blumberg v. Touche Ross & Co., 514 So. 2d 922, 924 

( A l a . 1987). Because i n D.P. we a f f i r m e d the j u v e n i l e c o u r t ' s 

judgment r e l i e v i n g DHR of u s i n g r e a s o n a b l e e f f o r t s t o r e u n i f y 

the f a t h e r and the c h i l d , the f a t h e r i s p r e c l u d e d by the 

d o c t r i n e of the law of the case from a r g u i n g t h a t i s s u e a g a i n 

i n the p r e s e n t a p p e a l . See M.H. v. J e f f e r s o n County Dep't of  

Human Res., 42 So. 3d 1291, 1293 (2010) ( h o l d i n g t h a t a f i n a l 

judgment r e l i e v i n g J e f f e r s o n County DHR of i t s duty t o use 

r e a s o n a b l e e f f o r t s had become the law of the case and, 

t h e r e f o r e , t h a t t h a t h o l d i n g c o u l d not be c h a l l e n g e d i n an 

app e a l from a l a t e r judgment t e r m i n a t i n g a p a r e n t ' s p a r e n t a l 

r i g h t s ) . T h e r e f o r e , the j u v e n i l e c o u r t ' s judgment t e r m i n a t i n g 

the f a t h e r ' s p a r e n t a l r i g h t s i s due t o be a f f i r m e d . 
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AFFIRMED. 

Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur. 
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