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T h i s i s the second time D.C.S. ("the f a t h e r " ) and L.B. 

("the mother") have been b e f o r e t h i s c o u r t . In D.C.S. v.  

L.B., 4 So. 3d 513 ( A l a . C i v . App. 2008), the mother sought a 

d e t e r m i n a t i o n of the f a t h e r ' s p a t e r n i t y , c u s t o d y of the c h i l d , 

and an award of c h i l d s u p p o r t . The p a r t i e s s t i p u l a t e d t o the 

f a t h e r ' s p a t e r n i t y of the c h i l d , and the j u v e n i l e c o u r t 

e n t e r e d a pendente l i t e o r d e r t h a t , among o t h e r t h i n g s , 

e s t a b l i s h e d the f a t h e r ' s p a t e r n i t y . In i t s A p r i l 13, 2007, 

f i n a l judgment, the j u v e n i l e c o u r t , among o t h e r t h i n g s , 

awarded the mother c u s t o d y of the c h i l d , d e t ermined t h a t the 

f a t h e r was v o l u n t a r i l y underemployed and c a l c u l a t e d c h i l d 

s u p p o r t based on t h a t d e t e r m i n a t i o n , and awarded the mother a 

c h i l d - s u p p o r t a r r e a r a g e . The f a t h e r appealed, and t h i s c o u r t 

a f f i r m e d ; i n p e r t i n e n t p a r t , t h i s c o u r t agreed t h a t the 

j u v e n i l e c o u r t had not e r r e d i n i m p u t i n g income t o the f a t h e r 

f o r the purpose of c a l c u l a t i n g c h i l d s u p p o r t . D.C.S. v. L.B., 

sup r a . 

On June 25, 2009, the f a t h e r f i l e d i n the j u v e n i l e c o u r t 

a p e t i t i o n t o modif y h i s c h i l d - s u p p o r t o b l i g a t i o n . In t h a t 

p e t i t i o n , the f a t h e r a l s o a s s e r t e d a c l a i m s e e k i n g t o have the 

mother h e l d i n contempt f o r v a r i o u s a l l e g e d v i o l a t i o n s of the 
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"Standard P a r e n t i n g C l a u s e s " s e t f o r t h i n the A p r i l 13, 2007, 

judgment. With r e g a r d t o b o t h c l a i m s , the f a t h e r sought an 

award of an a t t o r n e y fee and c o s t s from the mother. 

The mother answered and d e n i e d the m a t e r i a l a l l e g a t i o n s 

of the f a t h e r ' s p e t i t i o n , and she then f i l e d a c o u n t e r c l a i m 

a l l e g i n g t h a t the f a t h e r was i n contempt f o r h i s f a i l u r e t o 

pay c h i l d s u p p o r t . 

A f t e r r e c e i v i n g ore tenus e v i d e n c e , the j u v e n i l e c o u r t 

e n t e r e d a judgment i n which i t , among o t h e r t h i n g s , d e n i e d the 

f a t h e r ' s c l a i m s e e k i n g a m o d i f i c a t i o n of c h i l d s u p p o r t . In 

r e a c h i n g t h a t r u l i n g , the j u v e n i l e c o u r t a g a i n found the 

f a t h e r t o be v o l u n t a r i l y underemployed. The j u v e n i l e c o u r t 

awarded the mother a c h i l d - s u p p o r t a r r e a r a g e . I t a l s o d e n i e d 

the f a t h e r ' s contempt c l a i m s and h i s c l a i m s s e e k i n g an award 

of an a t t o r n e y fee and c o s t s . The f a t h e r f i l e d a postjudgment 

motion, which the j u v e n i l e c o u r t d e n i e d . The f a t h e r t i m e l y 

a p p e a l e d t o t h i s c o u r t . 

In h i s b r i e f on a p p e a l , the f a t h e r argues t h a t the 

j u v e n i l e c o u r t e r r e d i n r e f u s i n g t o m o d i f y h i s c h i l d - s u p p o r t 

o b l i g a t i o n . He a l s o a s s e r t s arguments t h a t the j u v e n i l e c o u r t 
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e r r e d i n f a i l i n g t o f i n d the mother i n contempt and i n f a i l i n g 

t o award him an a t t o r n e y fee and c o s t s . 

On o r i g i n a l s u b m i s s i o n , on June 24, 2011, t h i s c o u r t 

i s s u e d a p l u r a l i t y o p i n i o n , i n which Judge Moore c o n c u r r e d and 

Judge Bryan c o n c u r r e d s p e c i a l l y , c o n c l u d i n g t h a t the j u v e n i l e 

c o u r t l a c k e d c o n t i n u i n g j u r i s d i c t i o n t o c o n s i d e r the f a t h e r ' s 

m o d i f i c a t i o n c l a i m s and t h a t , based on t h a t l a c k of c o n t i n u i n g 

j u r i s d i c t i o n , the j u v e n i l e c o u r t a l s o l a c k e d j u r i s d i c t i o n over 

the enforcement c l a i m s . Judge Thomas wrote t o concur i n the 

r e s u l t . The a uthor of t h i s o p i n i o n c o n c u r r e d w i t h t h a t p a r t 

of the main o p i n i o n d e t e r m i n i n g t h a t the j u v e n i l e c o u r t l a c k e d 

c o n t i n u i n g j u r i s d i c t i o n over the m o d i f i c a t i o n c l a i m s but 

d i s s e n t e d from t h a t p a r t of the main o p i n i o n c o n c l u d i n g t h a t 

the j u v e n i l e c o u r t l a c k e d the a u t h o r i t y t o c o n s i d e r the 

p a r t i e s ' contempt c l a i m s ; Judge P i t t m a n j o i n e d t h a t w r i t i n g . 

Thus, a m a j o r i t y of the c o u r t i n the o p i n i o n r e l e a s e d on 

o r i g i n a l s u b m i s s i o n , i n accordance w i t h e a r l i e r p r e c e d e n t , 

h e l d t h a t the j u v e n i l e c o u r t l a c k e d j u r i s d i c t i o n t o c o n s i d e r 

the f a t h e r ' s m o d i f i c a t i o n c l a i m s . However, the c o u r t was 

s p l i t w i t h r e g a r d t o the i s s u e whether the j u v e n i l e c o u r t had 

j u r i s d i c t i o n over the enforcement c l a i m s , and no m a j o r i t y 
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o p i n i o n r e s u l t e d w i t h r e g a r d t o t h a t i s s u e . With r e g a r d t o 

the i s s u e whether the j u v e n i l e c o u r t r e t a i n e d j u r i s d i c t i o n 

over the contempt c l a i m s , t h i s c o u r t ' s o p i n i o n was a p l u r a l i t y 

o p i n i o n . 

"A p l u r a l i t y o p i n i o n i s an o p i n i o n 'agreed t o by 
l e s s than the m a j o r i t y as t o the r e a s o n i n g of the 
d e c i s i o n , but i s agreed t o by a m a j o r i t y as t o the 
r e s u l t , ' B l a c k ' s Law D i c t i o n a r y 1092 (6th ed. 1990); 
an o p i n i o n t h a t l a c k s the s u f f i c i e n t number of 
j udges' v o t e s t o c o n s t i t u t e a m a j o r i t y o p i n i o n . 
T h e r e f o r e , ' [ t ] h e p r e c e d e n t i a l v a l u e of the 
r e a s o n i n g i n a p l u r a l i t y o p i n i o n i s q u e s t i o n a b l e a t 
b e s t . ' Ex p a r t e D i s c o u n t Foods, I n c . , 789 So. 2d 
842, 845 ( A l a . 2001); see a l s o Ex p a r t e Achenbach, 
783 So. 2d 4 ( A l a . 2000)." 

Ex p a r t e S t a t e (In re L.B.S. v. L.M.S.), 826 So. 2d 178, 185 

n.4 ( A l a . C i v . App. 2002). 

The A d m i n i s t r a t i v e O f f i c e of C o u r t s , r e l y i n g on and 

q u o t i n g s o l e l y from t h a t p a r t of the p l u r a l i t y o p i n i o n i n 

which o n l y two members of the c o u r t c o n c u r r e d , sent a l e t t e r 

t o the t r i a l c o u r t s of t h i s s t a t e s t a t i n g t h a t t h i s c o u r t had 

h e l d t h a t a j u v e n i l e c o u r t l a c k e d c o n t i n u i n g j u r i s d i c t i o n t o 

e n f o r c e i t s own judgments. The P r e s i d i n g Judge of the 13th 

J u d i c i a l C i r c u i t , the S t a t e ' s A t t o r n e y G e n e r a l , the S t a t e 

Department of Human Resources, and the A d m i n i s t r a t i v e O f f i c e 

of C o u r t s f i l e d a j o i n t motion as a m i c i c u r i a e a s k i n g t h i s 
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c o u r t t o p l a c e the matter on r e h e a r i n g , ex mero motu, t o 

c o n s i d e r the p u r p o r t e d impact t h e i r i n t e r p r e t a t i o n of the 

o r i g i n a l o p i n i o n might have on the o p e r a t i o n of the c o u r t s and 

the S t a t e ' s a b i l i t y t o q u a l i f y f o r c e r t a i n f e d e r a l f u n d i n g . 

T h i s c o u r t p l a c e d the a p p e a l on r e h e a r i n g , ex mero motu, and 

r e c e i v e d o r a l arguments. T h i s o p i n i o n r e p l a c e s the o p i n i o n 

i s s u e d on o r i g i n a l s u b m i s s i o n . 

On o r i g i n a l s u b m i s s i o n , n e i t h e r of the p a r t i e s t o t h i s 

a p p e a l a d d r e s s e d the i s s u e of the j u r i s d i c t i o n of the j u v e n i l e 

c o u r t or t h i s c o u r t t o c o n s i d e r h i s or her c l a i m s . 1 However, 

j u r i s d i c t i o n a l i s s u e s are of such importance t h a t t h i s c o u r t 

may ta k e n o t i c e of them ex mero motu. W a l l a c e v. Tee Jays  

Mfg. Co., 689 So. 2d 210, 211 ( A l a . C i v . App. 1997). " ' [ T ] h i s 

C ourt i s duty bound t o n o t i c e ex mero motu the absence of 

s u b j e c t - m a t t e r j u r i s d i c t i o n . ' " B a l d w i n Cnty. v. Bay M i n e t t e , 

854 So. 2d 42, 45 ( A l a . 2003) ( q u o t i n g Stamps v. J e f f e r s o n  

Cnty. Bd. of Educ., 642 So. 2d 941, 945 n. 2 ( A l a . 1994)). 

"'The q u e s t i o n of j u r i s d i c t i o n i s always fundamental, and i f 

1The mother d i d not f a v o r t h i s c o u r t w i t h a b r i e f on 
a p p e a l . D u r i n g o r a l argument on r e h e a r i n g , the f a t h e r ' s 
a t t o r n e y argued t h a t t h i s c o u r t s h o u l d h o l d t h a t the j u v e n i l e 
c o u r t p r o p e r l y e x e r c i s e d j u r i s d i c t i o n over a l l of h i s c l a i m s . 

6 



2091185 

t h e r e i s an absence of j u r i s d i c t i o n , over e i t h e r the p e r s o n , 

or the s u b j e c t m a t t e r , a c o u r t has no power t o a c t , and 

j u r i s d i c t i o n over the s u b j e c t m a t t e r cannot be c r e a t e d by 

w a i v e r or con s e n t . ' " P o f f v. G e n e r a l Motors Corp., 705 So. 2d 

442, 443 ( A l a . C i v . App. 1997) ( q u o t i n g B.F. G o o d r i c h Co. v.  

P a r k e r , 282 A l a . 151, 155, 209 So. 2d 647, 650 (1967)). 

Under former § 12-15-32, A l a . Code 1975, once a j u v e n i l e 

c o u r t p r o p e r l y e x e r c i s e d j u r i s d i c t i o n over a m a t t e r i n v o l v i n g 

a c h i l d , the j u v e n i l e c o u r t m a i n t a i n e d c o n t i n u i n g j u r i s d i c t i o n 

over the c h i l d . However, our l e g i s l a t u r e a l t e r e d the 

c o n t i n u i n g j u r i s d i c t i o n of the j u v e n i l e c o u r t s when i t e n a c t e d 

the new Alabama J u v e n i l e J u s t i c e A c t ("the c u r r e n t A J J A " ) , § 

12-15-101 e t seq., A l a . Code 1975, which became e f f e c t i v e on 

January 1, 2009. See A c t . No. 2008-277, A l a . A c t s 2008. 

S e c t i o n 12-15-117 of the c u r r e n t AJJA, which r e v i s e d and 

renumbered former § 12-15-32, p r o v i d e s t h a t a j u v e n i l e c o u r t 

r e t a i n s c o n t i n u i n g j u r i s d i c t i o n o n l y when a c h i l d has been 

determined t o be dependent, d e l i n q u e n t , or i n need of 

s u p e r v i s i o n . Under the c u r r e n t AJJA, a j u v e n i l e c o u r t does 

not r e t a i n j u r i s d i c t i o n over c u s t o d y d i s p u t e s between p a r e n t s 

t h a t a r i s e p u r s u a n t t o c l a i m s s e e k i n g a m o d i f i c a t i o n of a 
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judgment e s t a b l i s h i n g a c h i l d ' s p a t e r n i t y . T h i s c o u r t has 

e x p l a i n e d : 

"To the e x t e n t t h a t a j u v e n i l e c o u r t has p r o p e r l y 
made an i n i t i a l c u s t o d y award, or has p r o p e r l y 
m o d i f i e d a cu s t o d y judgment under the s t a t u t o r y 
framework s e t f o r t h i n the main o p i n i o n i n W.B.G.M.  
[v. P.S.T., 999 So. 2d 971 ( A l a . C i v . App. 2 0 0 8 ) ] , 
those judgments remain v a l i d and e n f o r c e a b l e 
n o t w i t h s t a n d i n g the enactment of [the c u r r e n t A J J A ] . 
Any such judgments would, however, be p r o s p e c t i v e l y 
m o d i f i a b l e i n Alabama o n l y by the c i r c u i t c o u r t s , 
which are c o n s t i t u t i o n a l l y c o n s t i t u t e d as ' t r i a l 
c o u r t [ s ] of g e n e r a l j u r i s d i c t i o n . ' A l a . Const. 
1901, § 139(a) (Off. Recomp.)." 

Ex p a r t e T.C., 63 So. 3d 627, 631 ( A l a . C i v . App. 2010); see  

a l s o Ex p a r t e L.N.K., 64 So. 3d 656, 658 ( A l a . C i v . App. 2010) 

("Thus, t h i s c o u r t has h e l d t h a t a j u v e n i l e c o u r t no l o n g e r 

has c o n t i n u i n g j u r i s d i c t i o n over a c h i l d based s o l e l y on i t s 

h a v i n g made a p r i o r p a t e r n i t y d e t e r m i n a t i o n . " ) ; K.C. v.  

R.L.P., 67 So. 3d 94, 96 ( A l a . C i v . App. 2011) ("Because the 

c h i l d has never been found dependent, and because the p r e s e n t 

[ m o d i f i c a t i o n ] a c t i o n was f i l e d a f t e r January 1, 2009, i t 

c o u l d o n l y have been p r o p e r l y f i l e d i n the c i r c u i t c o u r t . " ) ; 

R.T. v. B.N.H., 66 So. 3d 807 ( A l a . C i v . App. 2011) (the 

j u v e n i l e c o u r t l a c k e d j u r i s d i c t i o n over an a c t i o n i n v o l v i n g 

c l a i m s t o modify v i s i t a t i o n and f o r grandparent v i s i t a t i o n ) . 
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In t h i s case, the j u v e n i l e c o u r t , i n the 2007 a c t i o n , 

d e t e r m i n e d the f a t h e r ' s p a t e r n i t y , e s t a b l i s h e d custody, and 

f a s h i o n e d a c h i l d - s u p p o r t award. The r e c o r d c o n t a i n s no 

i n d i c a t i o n t h a t the j u v e n i l e c o u r t found the c h i l d t o be 

"dependent, d e l i n q u e n t , or i n need of s u p e r v i s i o n " so as t o 

c o n t i n u e the j u r i s d i c t i o n of the j u v e n i l e c o u r t under the 

c u r r e n t AJJA. § 12-15-117(a). In accordance w i t h § 12-15-

117(a) and r e c e n t caselaw, we must h o l d t h a t the j u v e n i l e 

c o u r t was w i t h o u t j u r i s d i c t i o n t o c o n s i d e r the f a t h e r ' s c l a i m s 

s e e k i n g t o modify the c h i l d - s u p p o r t p r o v i s i o n of i t s e a r l i e r 

judgment; the m o d i f i c a t i o n c l a i m s were r e q u i r e d t o have been 

brought i n the c i r c u i t c o u r t . See Ex p a r t e T.C., s u p r a ; Ex  

p a r t e L.N.K., su p r a . T h e r e f o r e , the j u v e n i l e c o u r t ' s judgment 

as t o these c l a i m s was v o i d . See L.P. v. A.W., [Ms. 2100535, 

Aug. 19, 2011] So. 3d , ( A l a . C i v . App. 2011). 

Because a v o i d judgment w i l l not s u p p o r t an a p p e a l , we d i s m i s s 

the f a t h e r ' s a p p e a l i n p a r t , w i t h i n s t r u c t i o n s t o the j u v e n i l e 

c o u r t t o d i s m i s s the f a t h e r ' s p e t i t i o n i n s o f a r as i t r e l a t e s 

t o h i s m o d i f i c a t i o n c l a i m s . See S e a r l e v. V i n s o n , 42 So. 3d 

767, 772 ( A l a . C i v . App. 2010). 
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We c o n c l u d e , however, t h a t the j u v e n i l e c o u r t r e t a i n e d 

j u r i s d i c t i o n over the contempt c l a i m s a s s e r t e d by the p a r t i e s . 

In t h e i r contempt c l a i m s , each p a r t y sought t o r e q u i r e the 

o t h e r p a r t y t o comply w i t h v a r i o u s p o r t i o n s of the A p r i l 13, 

2007, judgment. Under § 12-15-110, A l a . Code 1975, the 

j u v e n i l e c o u r t r e t a i n s the power t o e n f o r c e i t s judgments 

t h r o u g h contempt d e t e r m i n a t i o n s . The j u v e n i l e c o u r t a l s o 

r e t a i n s j u r i s d i c t i o n t o e n f o r c e i t s o r d e r s t h a t r e q u i r e 

monetary payments. § 12-15-117(c) and (d), A l a . Code 1975. 2 

A l t h o u g h under the c u r r e n t AJJA, the j u v e n i l e c o u r t d i d not 

m a i n t a i n j u r i s d i c t i o n over the c h i l d , i . e . , the j u v e n i l e c o u r t 

l a c k e d c o n t i n u i n g j u r i s d i c t i o n t o m o d i f y c h i l d s u p p o r t or 

2 S e c t i o n 12-15-117 p r o v i d e s , i n p e r t i n e n t p a r t : 

"(c) In any case over which the j u v e n i l e c o u r t 
has j u r i s d i c t i o n , the j u v e n i l e c o u r t s h a l l r e t a i n 
j u r i s d i c t i o n over an i n d i v i d u a l of any age f o r the 
enforcement of any p r i o r o r d e r s of the j u v e n i l e 
c o u r t r e q u i r i n g the payment of f i n e s , c o u r t c o s t s , 
r e s t i t u t i o n , or o t h e r money o r d e r e d by the j u v e n i l e 
c o u r t u n t i l p a i d i n f u l l . 

"(d) For purposes of e n f o r c i n g any o r d e r of the 
j u v e n i l e c o u r t r e q u i r i n g the payment of f i n e s , c o u r t 
c o s t s , r e s t i t u t i o n , or o t h e r money o r d e r e d by the 
j u v e n i l e c o u r t , the remedies w i t h r e g a r d t o 
punishment f o r contempt, i n c l u d i n g i n c a r c e r a t i o n i n 
j a i l of i n d i v i d u a l s 18 years of age or o l d e r , s h a l l 
be a v a i l a b l e t o the j u v e n i l e c o u r t . " 
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c h i l d c u s t o d y , the j u v e n i l e c o u r t m a i n t a i n e d j u r i s d i c t i o n t o 

e n f o r c e i t s own judgment. § 12-15-117(c); § 12-15-110. 

A c c o r d i n g l y , the j u v e n i l e c o u r t had j u r i s d i c t i o n t o c o n s i d e r 

the p a r t i e s ' contempt c l a i m s . 

We note t h a t the j u r i s d i c t i o n a l s p e c i f i c a t i o n s of the 

c u r r e n t AJJA, which r e q u i r e l i t i g a t i o n of c l a i m s r e l a t e d t o 

the same s e t of f a c t s i n d i f f e r e n t c o u r t s , are n e i t h e r 

e x p e d i e n t nor the b e s t use of the r e s o u r c e s of the p a r t i e s and 

the j u d i c i a r y . However, m a t t e r s of e x p e d i e n c y and convenience 

are r e l e v a n t t o the i s s u e of venue, not the i s s u e of 

j u r i s d i c t i o n . Ex p a r t e Bad Toys H o l d i n g s , I n c . , 958 So. 2d 

852, 856 n.3 ( A l a . 2006) ( d i s c u s s i n g the d i f f e r e n c e between 

venue and j u r i s d i c t i o n ) ; Ex p a r t e C i t y of H a l e y v i l l e , 827 So. 

2d 778, 781-82 ( A l a . 2002) (same). T h i s c o u r t may not 

determine j u r i s d i c t i o n a l i s s u e s on the bases of e x p e d i e n c y or 

p o l i c y . " I t i s the duty of the l e g i s l a t u r e t o enact the laws 

and the duty of the c o u r t s t o a p p l y those laws as w r i t t e n . " 

Ex p a r t e T.C., 63 So. 3d a t 632 (Thompson, P.J., c o n c u r r i n g 

i n p a r t and c o n c u r r i n g i n the r e s u l t ) . See a l s o Honeycutt v.  

Employees' Ret. Sys. of Alabama, 431 So. 2d 961, 964 ( A l a . 

1983) ( " [ I ] t i s not the f u n c t i o n of the c o u r t t o usurp the 
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r o l e of the l e g i s l a t u r e and t o amend s t a t u t e s under the g u i s e 

of c o n s t r u c t i o n . " ) . The r e s o l u t i o n of the d i f f i c u l t i e s 

a r i s i n g out of the p r o v i s i o n s i n the c u r r e n t AJJA c o n c e r n i n g 

the j u v e n i l e c o u r t ' s r e t e n t i o n of j u r i s d i c t i o n i s a m a t ter t o 

be a d d r e s s e d by the l e g i s l a t u r e . D u r i n g o r a l argument on 

r e h e a r i n g ex mero motu i n t h i s c o u r t , i t was brought t o t h i s 

c o u r t ' s a t t e n t i o n t h a t a b i l l i s t o be i n t r o d u c e d t o the 

l e g i s l a t u r e t o remedy the j u r i s d i c t i o n a l problems c r e a t e d i n 

the c u r r e n t v e r s i o n of the AJJA. For the purposes of t h i s 

o p i n i o n , however, we must conclude t h a t , under the c u r r e n t 

AJJA, the j u v e n i l e c o u r t had j u r i s d i c t i o n t o c o n s i d e r o n l y 

those c l a i m s p e r t a i n i n g t o the enforcement of i t s 2007 

judgment. 

The contempt c l a i m s a s s e r t e d by the f a t h e r and the mother 

seek t o e n f o r c e a s p e c t s of the j u v e n i l e c o u r t ' s A p r i l 13, 

2007, judgment p e r t a i n i n g t o c h i l d s u p p o r t and whether the 

p a r t i e s had c o m p l i e d w i t h a s e t of " Standard P a r e n t i n g 

C l a u s e s " a t t a c h e d as an e x h i b i t t o the A p r i l 13, 2007, 

judgment. The f a t h e r has not a p p e a l e d t h a t p o r t i o n of the 

August 19, 2010, judgment f i n d i n g him i n contempt f o r h i s 

f a i l u r e t o pay c h i l d s u p p o r t as o r d e r e d . R a t h e r , on a p p e a l , 
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he argues t h a t the j u v e n i l e c o u r t e r r e d i n f a i l i n g t o f i n d the 

mother i n contempt. A c c o r d i n g l y , t h i s o p i n i o n s e t s f o r t h the 

f a c t s p e r t i n e n t t o t h a t i s s u e . 

In h i s b r i e f on a p p e a l , the f a t h e r f o c u s e s h i s arguments 

on a s s e r t i o n s t h a t the j u v e n i l e c o u r t e r r e d i n f a i l i n g t o f i n d 

t h a t the mother v i o l a t e d c l a u s e s 6, 16, and 17 of the S t a n d a r d 

P a r e n t i n g C l a u s e s . Those c l a u s e s p r o v i d e , i n p e r t i n e n t p a r t : 

"6. Both p a r e n t s s h a l l encourage the minor 
c h i l d t o l o v e , r e s p e c t and honor the o t h e r p a r e n t . 
N e i t h e r of them s h a l l a l i e n a t e nor attempt t o 
a l i e n a t e or d i m i n i s h the a f f e c t i o n of the minor 
c h i l d f o r the o t h e r p a r e n t , or d i s p a r a g e or a l l o w 
o t h e r s t o d i s p a r a g e the o t h e r p a r e n t t o or i n the 
presence of the minor c h i l d . ... 

"  

"16. The Court e x p e c t s c h i l d r e n t o be i n s u l a t e d 
t o the f u l l e s t e x t e n t p o s s i b l e from the c o n f l i c t 
between t h e i r p a r e n t s . They s h o u l d not be made 
c o n f i d a n t s of a p a r e n t , and s h o u l d be encouraged t o 
l o v e , honor and r e s p e c t b o t h p a r e n t s and t h e i r 
r e s p e c t i v e f a m i l i e s . P a r e n t s s h o u l d a c t a c c o r d i n g l y 
i n the presence of the c h i l d . 

"17. The Court e x p e c t s b o t h p a r e n t s t o have the 
o p p o r t u n i t y t o a t t e n d a c h i l d ' s m e d i c a l and/or 
d e n t a l appointments, as w e l l as a c h i l d ' s s c h o o l and 
e x t r a c u r r i c u l a r a c t i v i t i e s , i n c l u d i n g p a r e n t - t e a c h e r 
c o n f e r e n c e s , s c h o o l e v e n t s , s p o r t i n g e v e n t s , e t c . 
A p a r e n t s c h e d u l i n g any such appointment or 
r e c e i v i n g n o t i c e of such a c t i v i t i e s s h o u l d g i v e the 
same n o t i c e t o the o t h e r p a r e n t as soon as r e c e i v e d . 
P a r e n t s s h a l l conduct themselves i n a c i v i l and 
a p p r o p r i a t e manner a t a l l such appointments and 

13 



2091185 

a c t i v i t i e s . The c h i l d s h o u l d be a l l o w e d c o n t a c t 
w i t h b o t h p a r e n t s a t any such a c t i v i t y , r e g a r d l e s s 
of whose c u s t o d i a l / v i s i t a t i o n p e r i o d i t i s . " 

The r e c o r d i n d i c a t e s t h a t s h o r t l y a f t e r the A p r i l 2007 

judgment was e n t e r e d , an i n c i d e n t o c c u r r e d a t the day-care 

f a c i l i t y a t t e n d e d by the c h i l d and a t which the mother i s 

employed. The f a t h e r t e s t i f i e d t h a t he was v i s i t i n g the c h i l d 

on the p l a y g r o u n d , w i t h the p e r m i s s i o n of the f a c i l i t y ' s 

d i r e c t o r , and t h a t the mother came out of the b u i l d i n g i n 

which she worked and began y e l l i n g a t him. The f a t h e r 

t e s t i f i e d t h a t the mother c u r s e d and t h r e a t e n e d t o revoke h i s 

p e r m i s s i o n t o v i s i t the c h i l d . The mother d e n i e d c u r s i n g and 

y e l l i n g a t the f a t h e r on t h a t o c c a s i o n , but a worker a t the 

day-care f a c i l i t y v e r i f i e d much of the substance of the 

f a t h e r ' s a l l e g a t i o n s . 

The f a t h e r ' s n i e c e t e s t i f i e d r e g a r d i n g an i n c i d e n t i n 

which she, the f a t h e r , the f a t h e r ' s g i r l f r i e n d , and the c h i l d 

went t o a s k a t i n g r i n k t o g e t h e r a p p r o x i m a t e l y e i g h t t o n i n e 

months b e f o r e the h e a r i n g i n t h i s m a t t e r . The n i e c e t e s t i f i e d 

t h a t the mother came t o the s k a t i n g r i n k and, i n the presence 

of the c h i l d , c r i t i c i z e d the f a t h e r t o the f a t h e r ' s 

g i r l f r i e n d . 
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The f a t h e r a l s o p r e s e n t e d e v i d e n c e about an i n c i d e n t 

i n v o l v i n g the f a t h e r ' s a ttendance a t the c h i l d ' s 2008 f i e l d 

t r i p t o a "pumpkin p a t c h . " The f a t h e r t e s t i f i e d t h a t the 

mother s t a t e d t h a t i f he went, she would not a l l o w the c h i l d 

t o a t t e n d the f i e l d t r i p . I t i s u n d i s p u t e d t h a t the mother 

drove the c h i l d t o the f i e l d t r i p r a t h e r than a l l o w i n g the 

c h i l d t o r i d e on a bus i n which the c h i l d ' s c l a s s m a t e s were 

t r a v e l i n g . The mother e x p l a i n e d t h a t the f i e l d t r i p o c c u r r e d 

on her day o f f , t h a t the f a t h e r had a t t e n d e d the c h i l d ' s l a s t 

f i e l d t r i p , and t h a t they had agreed t o a l t e r n a t e a ttendance 

a t f i e l d t r i p s . 

The f a t h e r s u b m i t t e d i n t o e v i d e n c e an audio r e c o r d i n g of 

a c o n v e r s a t i o n he had w i t h the mother c o n c e r n i n g t h a t t r i p and 

h i s r e q u e s t t h a t the mother do more t o s h i e l d the c h i l d from 

t h e i r c o n f l i c t s . 3 In t h a t c o n v e r s a t i o n , the mother e x p r e s s e d 

a d e s i r e t o a t t e n d the f i e l d t r i p a l o n e w i t h the c h i l d , as the 

f a t h e r had i n an e a r l i e r f i e l d t r i p . In response t o the 

f a t h e r ' s r e q u e s t s t h a t the c h i l d not be i n f o r m e d of the 

3 I n h i s t e s t i m o n y , the f a t h e r a d m i t t e d t h a t he o f t e n 
r e c o r d e d c o n v e r s a t i o n s w i t h the mother when he wanted t o 
d i s c u s s an i s s u e p e r t a i n i n g t o the c h i l d , and he acknowledged 
t h a t he d i d not i n f o r m the mother t h a t she was b e i n g r e c o r d e d . 
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d e t a i l s of t h e i r c o n f l i c t , the mother responded t h a t she was 

not g o i n g t o l i e t o the c h i l d . D u r i n g the h e a r i n g , the mother 

e x p l a i n e d t h a t she d i d not i n t e n d t o t e l l the c h i l d the 

s p e c i f i c s of any disagreements but t h a t she thought t h a t the 

c h i l d s h o u l d know, i f the c h i l d asked, t h a t the mother and 

f a t h e r d i d not always agree. 

The f a t h e r t e s t i f i e d t h a t he had not been i n f o r m e d i n 

advance t h a t the c h i l d was no l o n g e r s e e i n g her p r e v i o u s 

c o u n s e l o r and was now r e c e i v i n g c o u n s e l i n g from a new 

c o u n s e l o r , Dr. K e l l y F i s c h e r . The r e c o r d i n d i c a t e s t h a t the 

f a t h e r has been i n f o r m e d i n advance of a l l the c h i l d ' s 

a c t i v i t i e s and appointments except f o r an appointment w i t h Dr. 

F i s c h e r . The r e c o r d c o n t a i n s no ev i d e n c e i n d i c a t i n g when the 

c h i l d began t r e a t m e n t w i t h Dr. F i s c h e r , when the f a t h e r 

l e a r n e d about the c h i l d ' s t r e a t m e n t w i t h Dr. F i s c h e r , or how 

he l e a r n e d t h a t the c h i l d was s e e i n g Dr. F i s c h e r . The r e c o r d 

i n d i c a t e s t h a t the f a t h e r met w i t h Dr. F i s c h e r a few weeks 

b e f o r e the h e a r i n g i n t h i s m a t t e r . In an e l e c t r o n i c - m a i l 

communication t o the mother, the f a t h e r s t a t e d t h a t he had 

in f o r m e d Dr. F i s c h e r of what he termed the mother's "bad 

b e h a v i o r . " 
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We note t h a t a December 2009 l e t t e r from the f a t h e r t o 

the mother was a d m i t t e d i n t o e v i d e n c e . In t h a t l e t t e r , the 

f a t h e r s e t f o r t h a l i s t of o f f e n s e s he a l l e g e d the mother had 

committed s i n c e the two met, i n c l u d i n g h i s a l l e g a t i o n t h a t the 

mother had t r i c k e d him, r e s u l t i n g i n her pregnancy. The 

l e t t e r e x p l a i n e d t h a t he had d i s c u s s e d the m a t t e r w i t h a 

number of f r i e n d s or a c q u a i n t a n c e s . The f a t h e r i n s i s t e d i n h i s 

t e s t i m o n y t h a t he was t r y i n g t o r e s o l v e the p a r t i e s ' 

d i f f e r e n c e s a m i c a b l y and t h a t the purpose of the l e t t e r was t o 

"he l p the r e l a t i o n s h i p " between the p a r t i e s . 

The f a t h e r sought t o have the mother c i t e d f o r c i v i l 

contempt, which i s d e f i n e d as a " w i l l f u l , c o n t i n u i n g f a i l u r e 

or r e f u s a l ... t o comply w i t h a c o u r t ' s l a w f u l w r i t , subpoena, 

p r o c e s s , o r d e r , r u l e , or command t h a t by i t s n a t u r e i s s t i l l 

c a p a ble of b e i n g c o m p l i e d w i t h . " Rule 7 0 A ( a ) ( 2 ) ( D ) , A l a . R. 

C i v . P. "To h o l d a p a r t y i n [ c i v i l ] contempt under [Rule 

70A(a) (2) ( D ) ] , A l a . R. C i v . P., the t r i a l c o u r t must f i n d t h a t 

the p a r t y w i l l f u l l y f a i l e d or r e f u s e d t o comply w i t h a c o u r t 

o r d e r . " T.L.D. v. C.G., 849 So. 2d 200, 205 ( A l a . C i v . App. 

2002). T h i s c o u r t has e x p l a i n e d t h a t 

"whether a p a r t y i s i n contempt of c o u r t i s a 
d e t e r m i n a t i o n committed t o the sound d i s c r e t i o n of 
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the t r i a l c o u r t , and, absent an abuse of t h a t 
d i s c r e t i o n or u n l e s s the judgment of the t r i a l c o u r t 
i s u n supported by the e v i d e n c e so as t o be p l a i n l y 
and p a l p a b l y wrong, t h i s c o u r t w i l l a f f i r m . " 

S t a ck v. Stack, 646 So. 2d 51, 56 ( A l a . C i v . App. 1994). 

The f a t h e r contends t h a t the j u v e n i l e c o u r t p r o p e r l y 

d e t ermined t h a t the mother had v i o l a t e d c l a u s e 17 of the 

S t a n d a r d P a r e n t i n g C l a u s e s but t h a t i t e r r e d i n f a i l i n g t o 

f i n d her i n contempt f o r t h a t v i o l a t i o n . The j u v e n i l e c o u r t 

d e t ermined the mother had v i o l a t e d c l a u s e 17 by f a i l i n g t o a c t 

i n a c i v i l manner on a t l e a s t one o c c a s i o n . I t i s not c l e a r 

t o which conduct t h a t f i n d i n g r e l a t e s , but i t appears t o be 

r e g a r d i n g the i n c i d e n t s a t the p l a y g r o u n d and the s k a t i n g 

r i n k . The e v i d e n c e s u p p o r t s the j u v e n i l e c o u r t ' s f i n d i n g t h a t 

the mother's conduct d u r i n g those i n c i d e n t s v i o l a t e d c l a u s e 17 

of the S t a n d a r d P a r e n t i n g C l a u s e s . However, i n o r d e r t o f i n d 

t h a t the mother was i n contempt, the j u v e n i l e c o u r t would a l s o 

have had t o conclude t h a t the v i o l a t i o n was " w i l l f u l , " as 

d e s c r i b e d i n R u l e 70A. The j u v e n i l e c o u r t ' s judgment 

i n d i c a t e s t h a t i t d e t e r m i n e d t h a t b o t h p a r e n t s had c o n t r i b u t e d 

t o the h o s t i l i t y between them, and i t recommended t h a t each 

seek c o u n s e l i n g i n o r d e r t o b e t t e r c o-parent i n the f u t u r e . 

Thus, a l t h o u g h i t found t h a t the mother had v i o l a t e d the 
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c i v i l i t y p r o v i s i o n of the S t a n d a r d P a r e n t i n g C l a u s e s , the 

j u v e n i l e c o u r t c o u l d have a l s o d e termined t h a t the mother's 

conduct was not w i l l f u l so as t o w a r r a n t a contempt f i n d i n g . 

We cannot say t h a t the f a t h e r has demonstrated t h a t such a 

c o n c l u s i o n i s not s u p p o r t e d by the e v i d e n c e . F u r t h e r , we note 

t h a t the j u v e n i l e c o u r t , i n i t s August 19, 2010, judgment, 

warned the mother a g a i n s t f u t u r e v i o l a t i o n s of the c i v i l i t y 

p r o v i s i o n of the S t a n d a r d P a r e n t i n g C l a u s e s , i n d i c a t i n g t h a t 

contempt s a n c t i o n s would be imposed i f the j u v e n i l e c o u r t 

d e t ermined them t o be w a r r a n t e d i n the f u t u r e . 

The f a t h e r a l s o argues t h a t the j u v e n i l e c o u r t e r r e d i n 

f a i l i n g t o f i n d the mother i n contempt w i t h r e g a r d t o her 

a l l e g e d f a i l u r e t o i n s u l a t e the c h i l d from c o n f l i c t between 

the mother and the f a t h e r and the d i s p u t e s u r r o u n d i n g the 

pumpkin-patch f i e l d t r i p . As i n d i c a t e d i n the quote from the 

August 19, 2010, judgment, the j u v e n i l e c o u r t d e termined t h a t 

the mother was not i n contempt w i t h r e g a r d t o c l a u s e s 6 and 16 

of the S t a n d a r d P a r e n t i n g C l a u s e s . Those d e t e r m i n a t i o n s were 

reached a f t e r the j u v e n i l e c o u r t had r e c e i v e d ore tenus 

e v i d e n c e over the course of two days. 
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"'[T]he t r i a l c o u r t has the advantage of o b s e r v i n g the 

w i t n e s s e s ' demeanor and has a s u p e r i o r o p p o r t u n i t y t o a s s e s s 

t h e i r c r e d i b i l i t y , [and, t h e r e f o r e , an a p p e l l a t e c o u r t ] cannot 

a l t e r the t r i a l c o u r t ' s judgment u n l e s s i t i s so unsupported 

by the e v i d e n c e as t o be c l e a r l y and p a l p a b l y wrong.'" Ex  

p a r t e Fann, 810 So. 2d 631, 636 ( A l a . 2001) ( q u o t i n g Ex p a r t e  

D.W.W., 717 So. 2d 793, 795 ( A l a . 1998)). The t r i e r of f a c t , 

and not t h i s c o u r t , has the duty of r e s o l v i n g c o n f l i c t s i n the 

e v i d e n c e . E t h r i d g e v. W r i g h t , 688 So. 2d 818, 820 ( A l a . C i v . 

App. 1996). 

"'[The a p p e l l a t e c o u r t i s not] a l l o w e d t o 
reweigh the e v i d e n c e i n t h i s case. T h i s [ i s s u e ] 
... t u r n s on the t r i a l c o u r t ' s p e r c e p t i o n of the 
e v i d e n c e . The t r i a l c o u r t i s i n the b e t t e r p o s i t i o n 
t o e v a l u a t e the c r e d i b i l i t y of the w i t n e s s e s ... and 
the t r i a l c o u r t i s i n the b e t t e r p o s i t i o n t o 
c o n s i d e r a l l of the e v i d e n c e , as w e l l as the many 
i n f e r e n c e s t h a t may be drawn from t h a t e v i d e n c e 

Ex p a r t e P a t r o n a s , 693 So. 2d 473, 475 ( A l a . 1997) ( q u o t i n g Ex  

p a r t e Bryowsky, 676 So. 2d 1322, 1326 ( A l a . 1996)). 

In t h i s case, the e v i d e n c e was d i s p u t e d r e g a r d i n g whether 

the mother had v i o l a t e d v a r i o u s c l a u s e s of the S t a n d a r d 

P a r e n t i n g C l a u s e s . A l t h o u g h the f a t h e r , i n h i s b r i e f t o t h i s 

c o u r t , i n s i s t s t h a t v a r i o u s f a c t s p e r t a i n i n g t o the a l l e g e d 
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v i o l a t i o n s were u n d i s p u t e d , we cannot agree. The mother 

t e s t i f i e d t h a t she and the f a t h e r had reached an agreement 

t h a t each c o u l d a t t e n d a f i e l d t r i p w i t h o u t the o t h e r , and the 

e v i d e n c e i n d i c a t e s t h a t the f a t h e r a t t e n d e d the pumpkin-patch 

f i e l d t r i p anyway. The j u v e n i l e c o u r t d e termined t h a t the 

mother had not y e t v i o l a t e d the S t a n d a r d P a r e n t i n g C l a u s e s by 

i n f o r m i n g the c h i l d of c o n f l i c t between the p a r e n t s . F u r t h e r , 

the e v i d e n c e c o u l d s u p p o r t a d e t e r m i n a t i o n t h a t the f a t h e r ' s 

t e s t i m o n y w i t h r e g a r d t o the contempt c l a i m s was not c r e d i b l e . 

The f a t h e r i n s i s t e d a t the h e a r i n g t h a t he had t r i e d t o 

r e s o l v e the p a r t i e s ' d i s p u t e s a m i c a b l y . However, the l e t t e r 

a d m i t t e d i n t o e v i d e n c e , t o g e t h e r w i t h o t h e r t e s t i m o n y , c l e a r l y 

demonstrates t h a t the f a t h e r ' s tone toward the mother has been 

f a r from c o n c i l i a t o r y . Given the e v i d e n c e i n the r e c o r d on 

a p p e a l , we cannot say t h a t the f a t h e r has demonstrated t h a t 

the j u v e n i l e c o u r t exceeded i t s d i s c r e t i o n i n d e t e r m i n i n g t h a t 

the mother had not v i o l a t e d c e r t a i n c l a u s e s of the S t a n d a r d 

P a r e n t i n g C l a u s e s . 

The f a t h e r l a s t argues t h a t the j u v e n i l e c o u r t e r r e d i n 

f a i l i n g t o r e q u i r e the mother t o pay h i s a t t o r n e y f e e s and 

c o s t s . In s u p p o r t of h i s b r i e f argument on t h i s i s s u e , the 
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f a t h e r c i t e s o n l y Cole v. C o l e , 507 So. 2d 1333, 1335 ( A l a . 

C i v . App. 1987), i n which t h i s c o u r t s t a t e d t h a t a t r i a l c o u r t 

may award an a t t o r n e y fee i n a contempt a c t i o n i f the opposing 

p a r t y i s found t o be i n contempt. In t h i s case, the j u v e n i l e 

c o u r t d i d not f i n d the mother i n contempt, and t h i s c o u r t has 

not r e v e r s e d t h a t d e t e r m i n a t i o n . A c c o r d i n g l y , we must r e j e c t 

the argument a s s e r t e d i n the f a t h e r ' s b r i e f on a p p e a l 

c o n c e r n i n g the i s s u e of an a t t o r n e y f e e . 

ON REHEARING EX MERO MOTU; OPINION OF JUNE 24, 2011, 

WITHDRAWN; OPINION SUBSTITUTED; DISMISSED IN PART; AFFIRMED IN 

PART; AND REMANDED. 

Pi t t m a n and Thomas, J J . , concur. 

Moore, J . , concurs i n the r a t i o n a l e i n p a r t and concurs 

i n the r e s u l t , w i t h w r i t i n g . 

Bryan, J . , concurs i n p a r t and d i s s e n t s i n p a r t , w i t h 

w r i t i n g . 
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MOORE, Ju d g e , c o n c u r r i n g i n t h e r a t i o n a l e i n p a r t and 

c o n c u r r i n g i n t h e r e s u l t . 

I c o n c u r w i t h t h e main o p i n i o n t h a t t h e M a d i s o n J u v e n i l e 

C o u r t ( " t h e j u v e n i l e c o u r t " ) l a c k e d j u r i s d i c t i o n t o a d j u d i c a t e 

t h e p e t i t i o n o f D.C.S. ("the f a t h e r " ) t o m o d i f y h i s c h i l d -

s u p p o r t o b l i g a t i o n u n d e r t h e j u v e n i l e c o u r t ' s A p r i l 13, 2007, 

j u d g m e n t . I a l s o c o n c u r t h a t , p u r s u a n t t o A l a . Code 1975, § 

12-15-110, t h e j u v e n i l e c o u r t r e t a i n e d j u r i s d i c t i o n t o 

a d j u d i c a t e t h e p e t i t i o n o f t h e f a t h e r t o h o l d t h e mother i n 

c o n t e m p t f o r v i o l a t i n g t h e v i s i t a t i o n p r o v i s i o n s o f t h e 

j u v e n i l e c o u r t ' s A p r i l 13, 2007, j u d g m e n t . I a l s o c o n c u r t h a t 

t h e j u v e n i l e c o u r t d i d n o t e r r i n f a i l i n g t o f i n d t h e mother 

i n c o n t e m p t , b u t n o t f o r t h e r e a s o n s s t a t e d i n t h e main 

o p i n i o n . I f i n a l l y c o n c u r t h a t t h e j u v e n i l e c o u r t d i d n o t e r r 

i n f a i l i n g t o award a t t o r n e y ' s f e e s t o t h e f a t h e r . 

I do n o t j o i n any a s p e c t o f t h e main o p i n i o n ' s d i s c u s s i o n 

r e g a r d i n g t h e j u r i s d i c t i o n o f t h e j u v e n i l e c o u r t t o e n f o r c e 

i t s p r i o r c h i l d - s u p p o r t judgment u n d e r A l a . Code 1975, § 12¬

15-117, o r o t h e r w i s e . I n o t e t h a t , i n h i s b r i e f t o t h i s 

c o u r t , t h e f a t h e r r a i s e s as an i s s u e t h a t t h e j u v e n i l e c o u r t 

had e r r e d i n a s s e s s i n g a c h i l d - s u p p o r t a r r e a r a g e a g a i n s t h im, 
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b u t he a r g u e s t h a t p o i n t o n l y i n r e l a t i o n t o h i s c o n t e n t i o n 

t h a t t h e j u v e n i l e c o u r t had e r r e d i n f a i l i n g t o m o d i f y h i s 

c h i l d - s u p p o r t o b l i g a t i o n and i n f a i l i n g t o make t h a t 

m o d i f i c a t i o n r e t r o a c t i v e t o t h e d a t e o f t h e f i l i n g o f h i s 

p e t i t i o n . On a p p e a l , t h e f a t h e r does n o t make any argument 

t h a t t h e j u v e n i l e c o u r t e r r e d i n c a l c u l a t i n g t h e a r r e a r a g e o r 

i n o t h e r w i s e e n f o r c i n g t h e c h i l d - s u p p o r t p r o v i s i o n s o f t h e 

j u v e n i l e c o u r t ' s A p r i l 13, 2007, j u d g m e n t . Thus, t h i s c o u r t 

has no r e a s o n t o a d d r e s s t h a t a s p e c t o f t h e j u d g m e n t , even ex  

mero motu, and any comments on t h e j u r i s d i c t i o n o f t h e 

j u v e n i l e c o u r t t o e n f o r c e i t s p r i o r c h i l d - s u p p o r t j u dgment 

w o u l d n e c e s s a r i l y be d i c t a . 

A t o r a l a rgument, c o u n s e l f o r am i c u s c u r i a e , t h e Alabama 

D e p a r t m e n t o f Human R e s o u r c e s ("DHR"), s p e c i f i c a l l y 

a c k n o w l e d g e d t h a t any s t a t e m e n t s as t o t h e a u t h o r i t y o f a 

j u v e n i l e c o u r t t o a d j u d i c a t e a p e t i t i o n t o e n f o r c e a p r i o r 

c h i l d - s u p p o r t judgment w o u l d be d i c t a , p a r t i c u l a r l y i n r e g a r d 

t o e n f o r c e m e n t a c t i o n s b r o u g h t by DHR u n d e r A l a . Code 1975, §§ 

38-10-7 and 38-10-10. N e v e r t h e l e s s , c o u n s e l f o r DHR r e q u e s t e d 

t h a t t h i s c o u r t c l a r i f y t h a t o u r h o l d i n g does n o t a l t e r t h e 

j u r i s d i c t i o n o f t h e j u v e n i l e c o u r t t o a d j u d i c a t e a c t i o n s 
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b r o u g h t p u r s u a n t t o t h o s e s t a t u t e s . However, t h i s c o u r t 

c a n n o t g r a n t t h a t r e q u e s t . 

"The c o u r t s o f Alabama a r e n o t a u t h o r i z e d t o r e n d e r 
a d v i s o r y o p i n i o n s , e x c e p t i n v e r y l i m i t e d 
c i r c u m s t a n c e s . See, e.g., C a r r e l l v. M a s o n i t e C o r p . , 
775 So. 2d 121, 125 ( A l a . 2000) ('Alabama's 
D e c l a r a t o r y Judgment A c t b a r s t r i a l c o u r t s f r o m 
i s s u i n g a d v i s o r y o p i n i o n s ' ) ; A l a . Code 1975, § 12-2¬
10 ( a u t h o r i z i n g t h e Supreme C o u r t t o i s s u e a d v i s o r y 
o p i n i o n s on ' i m p o r t a n t c o n s t i t u t i o n a l q u e s t i o n s ' a t 
t h e r e q u e s t o f t h e G o v e r n o r o r t h e L e g i s l a t u r e ) . " 

Leon C. B a k e r , P.C. v. M e r r i l l L y n c h , P i e r c e , F e n n e r & S m i t h , 

I n c . , 821 So. 2d 158, 164 ( A l a . 2 0 0 1 ) . B e c a u s e t h i s a p p e a l 

does n o t c o n c e r n t h e a u t h o r i t y o f a j u v e n i l e c o u r t t o e n f o r c e 

i t s c h i l d - s u p p o r t j u d g m e n t , much l e s s i t s a u t h o r i t y t o e n f o r c e 

a c h i l d - s u p p o r t judgment u n d e r §§ 38-10-7 and 38-10-10, t h i s 

c o u r t c a n n o t e x p r e s s any o p i n i o n on t h e i s s u e r a i s e d by DHR. 
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BRYAN, Judge, c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t . 

I concur w i t h the main o p i n i o n i n s o f a r as i t co n c l u d e s 

t h a t the j u v e n i l e c o u r t d i d not have s u b j e c t - m a t t e r 

j u r i s d i c t i o n t o c o n s i d e r the f a t h e r ' s p e t i t i o n t o modify h i s 

c h i l d - s u p p o r t o b l i g a t i o n . So. 3d a t ( c i t i n g Ex p a r t e 

T.C., 63 So. 3d 627, 631 ( A l a . C i v . App. 2010)). Cf. Ex p a r t e 

C.E., [Ms. 1090624, J u l y 29, 2011] So. 3d , ( A l a . 

2011) (wherein our supreme c o u r t approved t h i s c o u r t ' s 

i n t e r p r e t a t i o n of § 12-15-117(a), A l a . Code 1975, and, t h u s , 

our h o l d i n g i n Ex p a r t e T.C., s u p r a ) . 

However, I d i s s e n t from the main o p i n i o n ' s c o n c l u s i o n 

t h a t the j u v e n i l e c o u r t r e t a i n e d j u r i s d i c t i o n t o c o n s i d e r the 

contempt p e t i t i o n s f i l e d by the mother and the f a t h e r i n the 

j u v e n i l e c o u r t . I r e c o g n i z e t h a t § 12-15-110(a), A l a . Code 

1975, g r a n t s the j u v e n i l e c o u r t power t o p u n i s h a pe r s o n " f o r 

d i s o b e y i n g an o r d e r of the j u v e n i l e c o u r t . " I a l s o r e c o g n i z e 

the w e l l - s e t t l e d law t h a t g r a n t s a t r i a l c o u r t the power t o 

e n f o r c e i t s own judgments. See H a l l v. H a l l , 485 So. 2d 747, 

749 ( A l a . C i v . App. 1986) ("It has l o n g been r e c o g n i z e d t h a t 

a c o u r t has the i n h e r e n t power t o i s s u e such o r d e r s or p r o c e s s 

as i s n e c e s s a r y t o e n f o r c e i t s judgment."). Most i m p o r t a n t l y , 
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I r e c o g n i z e t h a t my duty as a judge i s t o i n t e r p r e t the law as 

en a c t e d by our l e g i s l a t u r e and not t o "'amend s t a t u t e s under 

the g u i s e of c o n s t r u c t i o n . ' " So. 3d a t ( q u o t i n g 

Honeycutt v. Employees' Ret. Sys. of Alabama, 431 So. 2d 961, 

964 ( A l a . 1983)). However, a f t e r c o n s i d e r i n g the p r a c t i c a l 

i m p l i c a t i o n s of the d e c i s i o n reached by the main o p i n i o n , my 

d e c i s i o n t o d i s s e n t from the c o n c l u s i o n reached by the main 

o p i n i o n r e g a r d i n g the j u v e n i l e c o u r t ' s j u r i s d i c t i o n t o e n f o r c e 

a judgment when i t has l o s t c o n t i n u i n g j u r i s d i c t i o n t o modify 

the same judgment, i s based on the " w e l l - e s t a b l i s h e d p r i n c i p l e 

of s t a t u t o r y c o n s t r u c t i o n t h a t the law f a v o r s r a t i o n a l and 

s e n s i b l e c o n s t r u c t i o n " of a s t a t u t e . Weathers v. C i t y of  

Oxfor d, 895 So. 2d 305, 309 ( A l a . C i v . App. 2004). 

The main o p i n i o n ' s c o n c l u s i o n today p u t s a stamp of 

a p p r o v a l on an unr e a s o n a b l e i n t e r p r e t a t i o n of the Alabama 

J u v e n i l e J u s t i c e A c t , § 12-15-101 e t seq., A l a . Code 1975 

("the A J J A " ) . A c c o r d i n g t o the main o p i n i o n , i f a j u v e n i l e 

c o u r t a c q u i r e d j u r i s d i c t i o n over a case through a p a t e r n i t y 

a c t i o n , and a judgment a d d r e s s i n g c h i l d s u p p o r t and cus t o d y 

was e n t e r e d p u r s u a n t t o t h a t d e t e r m i n a t i o n of p a t e r n i t y , i n 

the f u t u r e , i f e i t h e r p a r t y wanted t o modify the c h i l d - s u p p o r t 
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or c u s t o d y p r o v i s i o n s of the judgment and f i l e a p e t i t i o n 

s e e k i n g t o h o l d the o t h e r p a r t y i n contempt, the contempt 

a c t i o n would have t o be f i l e d i n and d e c i d e d by the j u v e n i l e 

c o u r t but the m o d i f i c a t i o n a c t i o n would have t o be f i l e d i n 

and d e c i d e d by the c i r c u i t c o u r t . T h i s c o n c l u s i o n i s 

unre a s o n a b l e because i t r e q u i r e s the p a r t i e s t o f i l e two 

s e p a r a t e a c t i o n s , i n two s e p a r a t e c o u r t s , when the same s e t of 

f a c t s w i l l be p r e s e n t e d i n b o t h cases. For example, i n the 

p r e s e n t case, the f a t h e r ' s a l l e g e d i n a b i l i t y t o pay h i s c h i l d -

s u p p o r t o b l i g a t i o n was the b a s i s of h i s p e t i t i o n t o modify h i s 

c h i l d - s u p p o r t o b l i g a t i o n as w e l l as the b a s i s of h i s defense 

a g a i n s t the mother's p e t i t i o n t o h o l d the f a t h e r i n contempt 

f o r f a i l i n g t o pay the f u l l amount of h i s c h i l d - s u p p o r t 

o b l i g a t i o n . Now, a c c o r d i n g t o the main o p i n i o n , the f a t h e r 

w i l l have t o p r e s e n t the f a c t s t o e s t a b l i s h h i s i n a b i l i t y t o 

pay h i s c h i l d - s u p p o r t o b l i g a t i o n i n two s e p a r a t e a c t i o n s i n 

two s e p a r a t e c o u r t s . 

Furthermore, the main o p i n i o n ' s c o n c l u s i o n t h a t the 

j u v e n i l e c o u r t r e t a i n s j u r i s d i c t i o n over enforcement a c t i o n s 

but not m o d i f i c a t i o n a c t i o n s w i l l , almost c e r t a i n l y , r e s u l t i n 

i n c o n s i s t e n t judgments. U s i n g the p r e s e n t case a g a i n as an 
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example, i f the c i r c u i t c o u r t , a f t e r c o n s i d e r i n g the f a t h e r ' s 

p e t i t i o n t o modify h i s c h i l d - s u p p o r t o b l i g a t i o n , c o n c l u d e d 

t h a t t h e r e had been a m a t e r i a l change i n c i r c u m s t a n c e s s i n c e 

the e n t r y of the A p r i l 2007 judgment, i . e . , i f i t found t h a t 

the f a t h e r was not v o l u n t a r i l y underemployed, the c i r c u i t 

c o u r t would e n t e r a judgment g r a n t i n g the f a t h e r ' s p e t i t i o n t o 

mod i f y h i s c h i l d - s u p p o r t o b l i g a t i o n . Because the c i r c u i t 

c o u r t c o u l d make such a m o d i f i c a t i o n r e t r o a c t i v e t o the date 

the f a t h e r f i l e d h i s p e t i t i o n , see Rule 3 2 ( A ) ( 3 ) ( a ) , A l a . R. 

Jud. Admin., the c i r c u i t c o u r t c o u l d , depending on the 

f a t h e r ' s new c h i l d - s u p p o r t o b l i g a t i o n , determine t h a t the 

f a t h e r d i d not owe a c h i l d - s u p p o r t a r r e a r a g e . However, i n 

c o n t r a s t , the j u v e n i l e c o u r t , a f t e r c o n s i d e r i n g the mother's 

contempt p e t i t i o n , c o u l d determine t h a t the f a t h e r was 

v o l u n t a r i l y underemployed and t h a t he had the a b i l i t y t o pay 

the f u l l amount of c h i l d s u p p o r t o r d e r e d i n the A p r i l 2007 

judgment. Thus, the j u v e n i l e c o u r t c o u l d f i n d t h a t the f a t h e r 

was i n contempt, and i t c o u l d o r d e r the f a t h e r t o pay a c h i l d -

s u p p o r t a r r e a r a g e , which would be i n c o n s i s t e n t w i t h the 

judgment of the c i r c u i t c o u r t . 
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F i n a l l y , the main o p i n i o n ' s c o n c l u s i o n t h w a r t s the c l e a r 

i n t e n t of the l e g i s l a t u r e i n e n a c t i n g the AJJA, which was " t o 

p r o v i d e t h a t the j u v e n i l e c o u r t s of t h i s s t a t e s h o u l d no 

l o n g e r be d e c i d i n g c u s t o d y d i s p u t e s except i n s o f a r as t h e i r 

r e s o l u t i o n i s d i r e c t l y i n c i d e n t a l t o core j u v e n i l e - c o u r t 

j u r i s d i c t i o n Ex p a r t e T.C., 63 So. 3d a t 630-31. S t a t e d 

d i f f e r e n t l y , t h i s c o u r t has d e termined t h a t the changes i n the 

AJJA r e l a t e d t o a j u v e n i l e c o u r t ' s c o n t i n u i n g j u r i s d i c t i o n 

were i n t e n d e d t o p r e v e n t the j u v e n i l e c o u r t from becoming 

overburdened w i t h m a t t e r s t h a t are not d i r e c t l y i n c i d e n t a l t o 

the j u v e n i l e c o u r t ' s e x e r c i s e of i t s core j u r i s d i c t i o n , such 

as a c t i o n s t o e s t a b l i s h p a t e r n i t y , see § 1 2 - 1 5 - 1 1 5 ( a ) ( 6 ) , A l a . 

Code 1975, a c t i o n s wherein a c h i l d i s a l l e g e d t o be dependent, 

see § 12-15-117 ( a ) , and o t h e r m a t t e r s s p e c i f i c a l l y s e t f o r t h 

i n §§ 12-15-114 and -115, A l a . Code 1975. The main o p i n i o n ' s 

c o n c l u s i o n n u l l i f i e s the l e g i s l a t u r e ' s i n t e n t by a l l o w i n g 

cases t h a t are m o d i f i a b l e o n l y by the c i r c u i t c o u r t t o l e a v e 

one f o o t i n j u v e n i l e c o u r t s o l e l y f o r the purpose of 

enforcement. I t i s w e l l s e t t l e d t h a t "the L e g i s l a t u r e w i l l 

not be presumed t o have done a f u t i l e t h i n g i n e n a c t i n g a 

s t a t u t e ; t h e r e i s a presumption t h a t the L e g i s l a t u r e i n t e n d e d 

30 



2091185 

a j u s t and r e a s o n a b l e c o n s t r u c t i o n and d i d not enact a s t a t u t e 

t h a t has no p r a c t i c a l meaning." Weathers v. C i t y of Oxf o r d, 

895 So. 2d a t 309. 

To the e x t e n t t h a t the main o p i n i o n r e l i e s on the c a t c h -

a l l phrase " o t h e r money o r d e r e d by the j u v e n i l e c o u r t " i n § 

12-15-117(c), A l a . Code 1975, t o c o n f e r c o n t i n u i n g 

j u r i s d i c t i o n t o a j u v e n i l e c o u r t t o e n f o r c e a c h i l d - s u p p o r t 

judgment made i n c o n j u n c t i o n w i t h a p a t e r n i t y judgment, I 

r e s p e c t f u l l y d i s a g r e e . F i n e s , c o u r t c o s t s , and r e s t i t u t i o n -¬

the s p e c i f i c t y pes of money judgments r e f e r r e d t o i n § 12-15-

117(c) -- are d e f i n i t e , s p e c i f i c , and u n m o d i f i a b l e money 

judgments, u n l i k e a c h i l d - s u p p o r t judgment. Thus, based on 

the ejusdem g e n e r i s r u l e of s t a t u t o r y c o n s t r u c t i o n , I must 

conclude t h a t c h i l d - s u p p o r t judgments are not i n c l u d e d i n the 

phrase " o t h e r money o r d e r e d by the j u v e n i l e c o u r t " because 

c h i l d - s u p p o r t judgments are of a d i f f e r e n t n a t u r e or c l a s s of 

"money o r d e r e d by the j u v e n i l e c o u r t " than f i n e s , c o u r t c o s t s , 

and r e s t i t u t i o n . See C o c k i n g v. C i t y of Montgomery, 48 So. 3d 

647, 650 ( A l a . C i v . App. 2010) ("The ejusdem g e n e r i s r u l e of 

s t a t u t o r y c o n s t r u c t i o n p r o v i d e s t h a t when g e n e r a l words or 

phrases f o l l o w or precede a s p e c i f i c l i s t of c l a s s e s of 
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persons or t h i n g s , the g e n e r a l word or phrase i s i n t e r p r e t e d 

t o be of the same n a t u r e or c l a s s as those named i n the 

s p e c i f i c l i s t . " ) . 

Because t h i s c o u r t has a duty t o address a t r i a l c o u r t ' s 

l a c k of s u b j e c t - m a t t e r j u r i s d i c t i o n ex mero motu, see Ex p a r t e  

T.C., 63 So. 3d a t 630 ( c i t i n g Ex p a r t e P r o g r e s s i v e S p e c i a l t y  

I n s . Co., 31 So. 3d 661, 662 n.1 ( A l a . 2009)), I would 

conclude t h a t the f a t h e r ' s a p p e a l i s due t o be d i s m i s s e d i n 

i t s e n t i r e t y . Because a m a j o r i t y of t h i s c o u r t d i s a g r e e s , I 

r e s p e c t f u l l y d i s s e n t . 

T h i s s p e c i a l w r i t i n g s h o u l d not be i n t e r p r e t e d as my 

a p p r o v a l of the c u r r e n t s t a t e of the AJJA. To the c o n t r a r y , 

I b e l i e v e t h a t the j u v e n i l e c o u r t s h o u l d r e t a i n j u r i s d i c t i o n 

t o modify and e n f o r c e any judgment t h a t i t has e n t e r e d a f t e r 

p r o p e r l y e x e r c i s i n g o r i g i n a l j u r i s d i c t i o n over the a c t i o n . As 

noted i n the main o p i n i o n , t h i s c o u r t has been i n f o r m e d t h a t 

changes t o the AJJA are f o r t h c o m i n g . However, u n t i l t h a t 

t i m e , we are l e f t t o i n t e r p r e t the AJJA as i t e x i s t s a t t h i s 

t i m e . Because the AJJA d i v e s t e d the j u v e n i l e c o u r t s of 

j u r i s d i c t i o n t o modify judgments t h a t d i d not f i n d a c h i l d 

dependent, d e l i n q u e n t , or i n need of s u p e r v i s i o n , I must 
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con c l u d e , based on the f o r e g o i n g r easons, t h a t the j u v e n i l e 

c o u r t a l s o l o s t j u r i s d i c t i o n t o e n f o r c e any judgment t h a t i t 

no l o n g e r had j u r i s d i c t i o n t o modify. H o p e f u l l y , the 

l e g i s l a t u r e w i l l c o r r e c t t h i s a r e a of law so t h a t t h e r e i s no 

q u e s t i o n t h a t a j u v e n i l e c o u r t r e t a i n s j u r i s d i c t i o n t o modify 

and e n f o r c e i t s judgments. 
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