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BRYAN, Judge. 

Da v i d Mark Hodgins ("the f a t h e r " ) appeals from a judgment 

e n t e r e d by the Montgomery C i r c u i t C ourt ("the t r i a l c o u r t " ) 

t h a t m o d i f i e d c e r t a i n a s p e c t s of the judgment t h a t d i v o r c e d 

the f a t h e r and Sarah E. Hodgins ("the mother"). 
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P r o c e d u r a l H i s t o r y 

The r e c o r d i n d i c a t e s t h a t the t r i a l c o u r t e n t e r e d a 

judgment d i v o r c i n g the p a r t i e s on November 24, 2008. The 

d i v o r c e judgment i n c o r p o r a t e d a s e t t l e m e n t agreement e n t e r e d 

i n t o by the p a r t i e s t h a t s e t f o r t h the p a r t i e s ' agreement 

r e g a r d i n g a l l i s s u e s pending b e f o r e the t r i a l c o u r t , i n c l u d i n g 

c u s t o d y of the one c h i l d born d u r i n g the m a r r i a g e , a g i r l born 

i n September 2004. Pursuant t o t h e i r agreement, the p a r t i e s 

were awarded j o i n t l e g a l c u s t o d y of the c h i l d and the f a t h e r 

was awarded s o l e p h y s i c a l c u s t o d y s u b j e c t t o the mother's 

v i s i t a t i o n r i g h t s . The agreement s p e c i f i c a l l y p r o v i d e d : 

"The [ f a t h e r ] s h a l l c o n s u l t w i t h the [ m o t h e r ] on 
a l l major d e c i s i o n s i n v o l v i n g the h e a l t h , e d u c a t i o n , 
and r e l i g i o n of the ... c h i l d , i n an e f f o r t t o 
r e s o l v e these i s s u e s by agreement. However, i n the 
event the p a r t i e s are unable t o agree, the p a r t i e s 
u n d e r s t a n d and acknowledge t h a t the [ f a t h e r ] by law 
s h a l l have f i n a l d e c i s i o n making a u t h o r i t y w i t h 
r e g a r d t o those major d e c i s i o n s . Major d e c i s i o n s do 
not i n c l u d e day t o day d e c i s i o n s . " 

At the time the d i v o r c e judgment was e n t e r e d , the f a t h e r , 

who was i n the U n i t e d S t a t e s Marine Corps, and the c h i l d l i v e d 

i n B e a u f o r t , South C a r o l i n a , and the mother l i v e d i n 

Montgomery. R e g a r d i n g v i s i t a t i o n , the agreement p r o v i d e d t h a t 

the mother was t o have v i s i t a t i o n w i t h the c h i l d , s u p e r v i s e d 
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by her p a r e n t s , once a month, from Tuesday a f t e r n o o n u n t i l the 

f o l l o w i n g Sunday a f t e r n o o n . The mother was r e s p o n s i b l e f o r 

the c o s t of t r a n s p o r t a t i o n f o r her v i s i t a t i o n p e r i o d s , and, 

f o r t h a t r e a s o n , the p a r t i e s agreed t o d e v i a t e from the Rule 

32, A l a . R. Jud. Admin., c h i l d - s u p p o r t g u i d e l i n e s by s e t t i n g 

the mother's c h i l d - s u p p o r t o b l i g a t i o n a t $100 a month. 

F i n a l l y , p u r s u a n t t o the agreement i n c o r p o r a t e d i n t o the 

d i v o r c e judgment, the f a t h e r was " e n t i t l e d t o r e q u e s t t h a t the 

[ m o t h e r ] submit t o a t e n p a n e l h a i r f o l l i c l e drug s c r e e n no 

more than once e v e r y t h r e e (3) months " 

The u n d e r l y i n g p r o c e e d i n g from which t h i s a p p e a l was 

taken was i n i t i a t e d by the mother on A p r i l 13, 2009, when she 

f i l e d a p e t i t i o n t o modify custody of the c h i l d . The mother 

a l s o r e q u e s t e d , as a form of a l t e r n a t i v e r e l i e f , t h a t she be 

awarded l i b e r a l u n s u p e r v i s e d v i s i t a t i o n w i t h the c h i l d . The 

f a t h e r f i l e d an answer a s s e r t i n g t h a t the mother's c u s t o d y -

m o d i f i c a t i o n p e t i t i o n was f r i v o l o u s , and he r e q u e s t e d an award 

of a t t o r n e y ' s f e e s p u r s u a n t t o the Alabama L i t i g a t i o n 

A c c o u n t a b i l i t y A c t , § 12-19-270, A l a . Code 1975. A t the 

mother's r e q u e s t , the t r i a l c o u r t s u b s e q u e n t l y a p p o i n t e d a 

g u a r d i a n ad l i t e m on b e h a l f of the c h i l d . 
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I n September 2009, the g u a r d i a n ad l i t e m and the f a t h e r 

f i l e d s e p a r a t e motions t o suspend the mother's v i s i t a t i o n w i t h 

the c h i l d pending the f i n a l h e a r i n g . As grounds, t h e y 

a s s e r t e d t h a t the c h i l d had begun a p r e - k i n d e r g a r t e n program 

and t h a t v i s i t a t i o n w i t h the mother was not i n the c h i l d ' s 

b e s t i n t e r e s t because the c h i l d needed t o be i n s c h o o l i n 

o r d e r t o improve her academic performance. The mother 

o b j e c t e d , and the t r i a l c o u r t e n t e r e d an o r d e r t h a t m a i n t a i n e d 

the mother's v i s i t a t i o n r i g h t s but t h a t o r d e r e d the mother t o 

a t t e n d one f e e d i n g - t h e r a p y s e s s i o n w i t h the c h i l d i n 

Montgomery and one f e e d i n g - t h e r a p y s e s s i o n w i t h the c h i l d i n 

B e a u f o r t . 1 

On October 8, 2009, the f a t h e r f i l e d a c o u n t e r c l a i m 

r e q u e s t i n g , among o t h e r r e l i e f not p e r t i n e n t t o t h i s a p p e a l , 

t h a t the mother's v i s i t a t i o n award be m o d i f i e d i n l i g h t of the 

f a c t t h a t the U n i t e d S t a t e s Marine Corps had o r d e r e d him t o 

t r a n s f e r t o a m i l i t a r y base i n C a l i f o r n i a . 

The t r i a l c o u r t conducted an ore tenus h e a r i n g r e g a r d i n g 

the mother's and the f a t h e r ' s p e t i t i o n s t o modify the d i v o r c e 

1As e x p l a i n e d i n d e t a i l i n f r a , the c h i l d d e v e l o p e d an o r a l 
a v e r s i o n s h o r t l y a f t e r her b i r t h , and she a t t e n d e d t h e r a p y t o 
l e a r n how t o chew and swallow food. 
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judgment over t h r e e days: October 26, 2009, November 24, 2009, 

and June 22, 2010. On June 25, 2010, the t r i a l c o u r t e n t e r e d 

an o r d e r t h a t d e n i e d the mother's c u s t o d y - m o d i f i c a t i o n 

p e t i t i o n and h e l d t h a t the f a t h e r remained the s o l e p h y s i c a l 

c u s t o d i a n of the c h i l d . The t r i a l c o u r t f u r t h e r h e l d t h a t the 

p a r t i e s remained j o i n t l e g a l c u s t o d i a n s of the c h i l d , but i t 

m o d i f i e d the d i v o r c e judgment i n s o f a r as i t a l l o w e d the f a t h e r 

t o have f i n a l d e c i s i o n - m a k i n g a u t h o r i t y over the c h i l d . The 

judgment s t a t e d : " I f the p a r t i e s cannot agree, the [ f a t h e r ] 

s h a l l have f i n a l a u t h o r i t y over m e d i c a l and e x t r a c u r r i c u l a r 

m a t t e r s , and the [ m o t h e r ] s h a l l have f i n a l a u t h o r i t y over 

r e l i g i o u s and e d u c a t i o n a l m a t t e r s . " 

The t r i a l c o u r t a l s o m o d i f i e d the mother's v i s i t a t i o n 

w i t h the c h i l d so t h a t she was awarded the f o l l o w i n g 

u n s u p e r v i s e d v i s i t a t i o n : f o u r weeks of v i s i t a t i o n w i t h the 

c h i l d each summer, the " e n t i r e t y of e v e r y s p r i n g b r e a k , " each 

T h a n k s g i v i n g or f a l l break, one weekend of v i s i t a t i o n i n 

C a l i f o r n i a each month, and any o t h e r time t h a t the p a r t i e s 

m u t u a l l y agree upon. The p a r t i e s were o r d e r e d t o e q u a l l y 

share the c h i l d ' s C h r i s t m a s break. 

The t r i a l c o u r t f u r t h e r h e l d : 
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"Should, the [ f a t h e r ] be p l a c e d on any 'TDY'[2] 

p e r i o d of more than t h i r t y (30) days, the [mother] 
s h a l l be p r o v i d e d the o p p o r t u n i t y t o have the c h i l d 
s t a y w i t h her i n Alabama d u r i n g s a i d 'TDY' p e r i o d . 
I f s a i d 'TDY' p e r i o d i s t h i r t y (30) days or l e s s , 
then the [mother] may have v i s i t a t i o n w i t h the c h i l d 
d u r i n g s a i d p e r i o d i n C a l i f o r n i a . The c o u r t i s aware 
t h a t t h i s p r o v i s i o n may need m o d i f i c a t i o n t o adhere 
t o the c h i l d ' s s c h o o l s c h e d u l e once she reaches a 
c e r t a i n age and grade l e v e l . The p a r t i e s are 
encouraged t o work t o g e t h e r on t h i s i s s u e and come 
up w i t h a s o l u t i o n t h a t w i l l b e n e f i t the c h i l d . " 

F i n a l l y , the t r i a l c o u r t o r d e r e d t h a t the f a t h e r no 

l o n g e r had the d i s c r e t i o n t o r e q u e s t t h a t the mother submit t o 

a drug s c r e e n and t h a t the mother and the f a t h e r were 

r e s p o n s i b l e f o r t h e i r own a t t o r n e y s ' f e e s . 

The f a t h e r f i l e d a motion t o a l t e r , amend, or v a c a t e the 

judgment p u r s u a n t t o Rule 59, A l a . R. C i v . P., and, a f t e r 

c o n d u c t i n g a h e a r i n g , the t r i a l c o u r t made the f o l l o w i n g 

p e r t i n e n t m o d i f i c a t i o n t o i t s judgment: 

" [ S ] h o u l d the [ f a t h e r ] be p l a c e d on 'TDY' w i t h the 
m i l i t a r y , the p r o v i s i o n s r e g a r d i n g v i s i t a t i o n i n 
Alabama f o r the [mother] s h a l l not b e g i n u n l e s s s a i d 
TDY p e r i o d i s n i n e t y (90) days or l o n g e r . Should the 
TDY p e r i o d be t h i r t y (30) days or l e s s , the [mother] 
s h a l l have the o p p o r t u n i t y t o v i s i t the c h i l d i n 
C a l i f o r n i a d u r i n g t h a t p e r i o d . " 

2 A c c o r d i n g t o the r e c o r d , "TDY" r e f e r s t o a temporary-duty 
assignment through the Marine Corps t h a t r e q u i r e s the f a t h e r 
t o be away from h i s duty s t a t i o n . 
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The f a t h e r s u b s e q u e n t l y a p p e a l e d . 

F a c t s 

The r e c o r d i n d i c a t e s t h a t the mother had been i n d i c t e d on 

two drug charges b e f o r e the p a r t i e s d i v o r c e d — one 

misdemeanor and one f e l o n y . S i n c e t h a t t i m e , the mother had 

p a r t i c i p a t e d i n the p r e t r i a l - d i v e r s i o n program through the 

Montgomery County D i s t r i c t A t t o r n e y ' s o f f i c e . The mother 

t e s t i f i e d t h a t she had taken a drug t e s t a t the f a t h e r ' s 

r e q u e s t i n October 2008 and t h a t she had v o l u n t a r i l y s u b m i t t e d 

t o a drug t e s t i n J u l y 2009; on bo t h o c c a s i o n s , she had not 

t e s t e d p o s i t i v e f o r any drugs. The mother s t a t e d t h a t the 

l a s t time she had used i l l e g a l drugs was b e f o r e the d i v o r c e 

judgment was e n t e r e d . At the time of the June 2010 h e a r i n g , 

the mother's charges had been n o l p r o s s e d . 

A t the time of the October 2009 h e a r i n g , the mother was 

g o i n g t o s c h o o l a t V i r g i n i a C o l l e g e s t u d y i n g t o be a s u r g i c a l 

n u r s e . C h a r l e s L o c k l i n , the c h i l d ' s m a t e r n a l g r a n d f a t h e r 

("the m a t e r n a l g r a n d f a t h e r " ) , t e s t i f i e d t h a t the mother had 

c o m p l e t e l y changed s i n c e the time of the d i v o r c e , t h a t she was 

d r u g - f r e e , and t h a t she a c c e p t e d her r e s p o n s i b i l i t i e s . The 

mother l i v e d w i t h her p a r e n t s , and the mother's p a r e n t s h e l p e d 
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f i n a n c i a l l y s u p p o r t the mother w h i l e she was i n s c h o o l and 

wor k i n g p a r t t i m e . 

The mother t e s t i f i e d t h a t the f a t h e r had used the 

language of the d i v o r c e judgment, i n s o f a r as i t gave him f i n a l 

d e c i s i o n - m a k i n g a u t h o r i t y over d e c i s i o n s c o n c e r n i n g the c h i l d , 

t o e x c l u d e the mother from d i s c u s s i o n s and d e c i s i o n - m a k i n g 

s i t u a t i o n s r e g a r d i n g the c h i l d . Furthermore, a c c o r d i n g t o the 

mother, a l l d e c i s i o n s c o n c e r n i n g the c h i l d were made by the 

f a t h e r and, i f she o b j e c t e d t o the f a t h e r ' s d e c i s i o n , her 

o b j e c t i o n s were " n u l l and v o i d . " The m a t e r n a l g r a n d f a t h e r 

a l s o t e s t i f i e d t h a t the f a t h e r had kept the c h i l d from the 

mother and her f a m i l y . 

When the c h i l d was born i n September 2004, she had a 

s e r i o u s m e d i c a l c o n d i t i o n r e l a t e d t o her h e a r t t h a t r e q u i r e d 

her t o s t a y i n the h o s p i t a l f o r s e v e r a l months. Because 

b r e a t h i n g and f e e d i n g tubes had been i n s e r t e d i n t o the c h i l d 

a f t e r she was bo r n , she developed an " o r a l a v e r s i o n . " 

A c c o r d i n g t o the mother and the f a t h e r , the c h i l d had a "g-

tube" i n s e r t e d , which p r o v i d e d the c h i l d ' s f o od d i r e c t l y t o 

her d i g e s t i v e system i n s t e a d of the c h i l d ' s o r a l l y i n g e s t i n g 

f o o d and water. For t h i s r e a s o n , the c h i l d has t o see a 
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s p e c i a l i s t t o l e a r n how t o chew and swallow food. The c h i l d 

saw a f e e d i n g t h e r a p i s t w h i l e she l i v e d i n Montgomery and an 

o c c u p a t i o n a l t h e r a p i s t i n B e a u f o r t . 

The r e c o r d i n d i c a t e s t h a t the mother b e l i e v e d t h a t her 

o b j e c t i o n s and concerns r e g a r d i n g the c h i l d ' s m e d i c a l 

c o n d i t i o n s were not p r o p e r l y p r e s e n t e d t o the c h i l d ' s d o c t o r s 

by the f a t h e r , and, a c c o r d i n g t o the mother, the f a t h e r d i d 

not ask her o p i n i o n b e f o r e making m e d i c a l d e c i s i o n s c o n c e r n i n g 

the c h i l d . The mother s t a t e d t h a t she l e a r n e d t h a t the c h i l d ' s 

g-tube was removed a f t e r i t had a l r e a d y happened and t h a t the 

f a t h e r had f a i l e d t o communicate w i t h her r e g a r d i n g the 

c h i l d ' s e a t i n g h a b i t s . The f a t h e r s t a t e d t h a t he d i d not know 

t h a t the c h i l d ' s g-tube was g o i n g t o be removed b e f o r e h a n d and 

t h a t he always n o t i f i e d the mother b e f o r e major m e d i c a l 

d e c i s i o n s were made. The f a t h e r a l s o t e s t i f i e d t h a t the mother 

was u s u a l l y d i f f i c u l t t o t a l k t o , t h a t she a c t e d u n r e a s o n a b l y , 

and t h a t she g e n e r a l l y d i d not cooperate w i t h him. 

In January 2009, the c h i l d ' s d o c t o r d e t e r m i n e d t h a t the 

c h i l d needed t o have a h e a r t c a t h e t e r i z a t i o n performed. 

A c c o r d i n g t o the f a t h e r , the mother " f l a t - o u t r e f u s e d " t o 

agree t o l e t any d o c t o r i n South C a r o l i n a p e r f o r m the 
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pr o c e d u r e . A c c o r d i n g t o the f a t h e r , he d e c i d e d t o l e t a 

d o c t o r i n South C a r o l i n a p e r f o r m the procedure because t h a t 

was where he and the c h i l d l i v e d . That procedure r e v e a l e d 

t h a t the c h i l d needed another h e a r t s u r g e r y t o r e p l a c e a tube 

t h a t had been i n s e r t e d i n her h e a r t soon a f t e r she was born. 

The mother wanted t o d e l a y the s u r g e r y , but the f a t h e r and the 

c h i l d ' s d o c t o r b e l i e v e d t h a t t h e r e s h o u l d be no d e l a y so t h a t 

the c h i l d c o u l d r e c o v e r b e f o r e s c h o o l s t a r t e d . That procedure 

was performed i n May 2009, and, by a l l a c c o u n t s , the s u r g e r y 

was s u c c e s s f u l . 

The mother s t a t e d t h a t the c h i l d , who was f i v e y e a r s o l d , 

was unable t o "connect the d o t s , " was unable t o c o l o r , and was 

unable t o w r i t e the l e t t e r "A." The f a t h e r s t a t e d t h a t the 

c h i l d ' s academic p r o g r e s s was somewhat d e l a y e d because so much 

time and e f f o r t had been spent on t e a c h i n g her how t o e a t . 

The c h i l d ' s s c h o o l d i s t r i c t i n South C a r o l i n a p r o v i d e d a 

s e r v i c e t o the c h i l d c a l l e d an I n d i v i d u a l i z e d E d u c a t i o n a l 

Program ( " l E P " ) . The mother s t a t e d t h a t she d i d not know 

a n y t h i n g about the c h i l d ' s i n v o l v e m e n t i n an l E P and t h a t she 

d i d not know t h a t the c h i l d was a t t e n d i n g s c h o o l u n t i l she was 

s e r v e d w i t h the f a t h e r ' s motion t o suspend her v i s i t a t i o n i n 
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l i g h t of the c h i l d ' s s c h o o l s c h e d u l e . The mother a l s o a l l e g e d 

t h a t the f a t h e r had i d e n t i f i e d h i s c u r r e n t w i f e , the c h i l d ' s 

stepmother, as the c h i l d ' s mother on the c h i l d ' s s c h o o l -

r e g i s t r a t i o n forms. The mother t e s t i f i e d t h a t the c h i l d 

e i t h e r c a l l s her "Sarah" or "my o t h e r mommy." 

The f a t h e r a d m i t t e d t h a t he had i n i t i a l l y p ut h i s c u r r e n t 

w i f e ' s name as the c h i l d ' s mother on the c h i l d ' s s c h o o l -

r e g i s t r a t i o n forms, b u t , he s t a t e d , he was under the 

i m p r e s s i o n t h a t the s c h o o l wanted t o know who was the c h i l d ' s 

" l o c a l mother." The f a t h e r s t a t e d t h a t he gave the s c h o o l the 

c h i l d ' s b i r t h c e r t i f i c a t e t h a t l i s t e d the mother as the 

c h i l d ' s mother as w e l l as the c o u r t o r d e r t h a t s e t f o r t h the 

c h i l d ' s c u s t o d y arrangement. The f a t h e r s t a t e d t h a t he added 

the mother's i n f o r m a t i o n t o the forms b e f o r e the c h i l d s t a r t e d 

s c h o o l . The f a t h e r a d m i t t e d t h a t the c h i l d c a l l e d her 

stepmother "mom" and t h a t he d i d not c o r r e c t her when she s a i d 

t h a t ; however, he a l s o s t a t e d t h a t the c h i l d , who was f i v e 

y e a r s o l d , was aware t h a t the mother was her mother. 

S h o r t l y b e f o r e the October 2009 h e a r i n g , the f a t h e r 

n o t i f i e d the mother t h a t he was b e i n g t r a n s f e r r e d from 

B e a u f o r t t o a Marine base i n San Diego, C a l i f o r n i a . The 
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mother s t a t e d t h a t she was a f r a i d t h a t she would never see the 

c h i l d i f the f a t h e r moved w i t h the c h i l d t o San Diego. The 

mother s t a t e d t h a t she b e l i e v e d t h a t the f a t h e r thought t h a t 

the c h i l d would be f i n e i f the mother was not i n v o l v e d i n her 

l i f e . 

The mother s t a t e d t h a t the c h i l d a t t e n d s church w i t h her 

d u r i n g her v i s i t a t i o n p e r i o d s and t h a t she had taken the c h i l d 

t o a v a c a t i o n B i b l e s c h o o l d u r i n g one v i s i t a t i o n . The mother 

d i d not know whether the f a t h e r took the c h i l d t o c h u r c h , but 

she wanted the c h i l d t o be i n v o l v e d i n church a c t i v i t i e s . 

The mother s t a t e d t h a t she would l i k e t o have the c h i l d 

w i t h her i n Montgomery i f t h e r e was ever a time t h a t the 

f a t h e r was d e p l o y e d or had a temporary-duty assignment away 

from h i s duty s t a t i o n . The f a t h e r t e s t i f i e d t h a t he thought 

i t would be b e s t f o r the c h i l d t o remain i n h i s home w i t h her 

stepmother and s t e p s i b l i n g s i f he was o r d e r e d t o a temporary-

duty assignment and t h a t he saw no reason t o u p r o o t the c h i l d . 

A t the time of the November 2009 h e a r i n g , the f a t h e r 

s t i l l l i v e d i n B e a u f o r t w i t h the c h i l d , the c h i l d ' s 

stepmother, and h i s f o u r s t e p c h i l d r e n . The f a t h e r s t a t e d t h a t 

he began t a k i n g the c h i l d t o s p e c i a l i s t as soon as he got 

12 



2100022 

cus t o d y of her i n 2007, b e f o r e the p a r t i e s ' d i v o r c e . At t h a t 

t i m e , the c h i l d d i d not e a t a n y t h i n g but r e l i e d on the g-tube 

f o r sustenance. The f a t h e r s t a t e d t h a t , as of November 2009, 

the c h i l d was 100% " t a b l e - f o o d f e d . " The f a t h e r s t a t e d t h a t 

the c h i l d i s not t o t a l l y p r o f i c i e n t a t chewing and s w a l l o w i n g 

and t h a t she s t i l l needed i n s t r u c t i o n . The f a t h e r s t a t e d t h a t 

the mother had a l l o w e d the c h i l d t o e a t pureed meat and 

v e g e t a b l e s d u r i n g v i s i t a t i o n s , which, he s a i d , caused the 

c h i l d t o r e g r e s s i n her p r o g r e s s of l e a r n i n g how t o e a t . 

T e r r i Woosley, a p e d i a t r i c o c c u p a t i o n a l t h e r a p i s t , 

t e s t i f i e d t h a t she had seen the c h i l d f o r 67 t h e r a p y s e s s i o n s 

between March 2005 and J u l y 2007. Woosley s t a t e d t h a t she had 

watched the c h i l d e a t the day b e f o r e the November 2009 h e a r i n g 

and t h a t the c h i l d had made tremendous p r o g r e s s s i n c e her l a s t 

v i s i t i n J u l y 2007. Woosley s t a t e d t h a t the mother's method 

of f e e d i n g the c h i l d pureed f o o d d i d n o t h i n g t o make the c h i l d 

p r o g r e s s . Woosley t e s t i f i e d t h a t the c h i l d s t i l l needed t o 

make p r o g r e s s b e f o r e she was a b l e t o eat p r o p e r l y . 

In January 2010, the f a t h e r and the c h i l d r e l o c a t e d t o 

San Diego, a l o n g w i t h the f a t h e r ' s c u r r e n t w i f e and her f o u r 

c h i l d r e n . The mother s t a t e d t h a t the c h i l d a t t e n d e d y e a r -
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round s c h o o l i n San Diego and t h a t the c h i l d had s e v e r a l 

l e n g t h y breaks from s c h o o l throughout the year , i n c l u d i n g : 

a p p r o x i m a t e l y t h r e e weeks f o r s p r i n g break, a p p r o x i m a t e l y s i x 

weeks f o r summer, a p p r o x i m a t e l y one week f o r f a l l break, and 

a p p r o x i m a t e l y f o u r weeks f o r C h r i s t m a s . The f a t h e r was 

w i l l i n g t o e q u a l l y share the c h i l d ' s s c h o o l b r e a k s , e x c e p t the 

f a l l break, w i t h the mother. The f a t h e r s t a t e d t h a t one week 

was too s h o r t a time f o r the c h i l d t o f l y from C a l i f o r n i a t o 

Alabama and back. The mother s t a t e d t h a t she and the c h i l d 

needed more time t o g e t h e r than o n l y o n e - h a l f of the c h i l d ' s 

b r e a k s from s c h o o l . 

In San Diego, the c h i l d was p l a c e d i n k i n d e r g a r t e n , 

i n s t e a d of p r e - k i n d e r g a r t e n , and the f a t h e r s t a t e d t h a t t h e r e 

was a p o s s i b i l i t y t h a t the c h i l d would be p l a c e d i n 

k i n d e r g a r t e n a g a i n a t the s t a r t of the next s c h o o l year 

because of lower-than-average performance. The f a t h e r s e n t 

the mother a l e t t e r s t a t i n g t h a t he would l i k e her i n p u t when 

the time came t o d e c i d e on whether t o a l l o w the c h i l d t o 

r e p e a t k i n d e r g a r t e n . The mother s t a t e d t h a t she had c o n t a c t e d 

the c h i l d ' s s c h o o l and had n o t i f i e d the s c h o o l t h a t she was 

a v a i l a b l e f o r c o n f e r e n c e s by t e l e p h o n e i f she was g i v e n 
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advanced n o t i c e . The mother r e q u e s t e d t h a t she be a l l o w e d t o 

be i n v o l v e d i n the meetings c o n c e r n i n g the l E P d e v e l o p e d f o r 

the c h i l d by her s c h o o l i n San Diego. 

At the time of the June 2010 h e a r i n g , the c h i l d had had 

one IEP meeting i n San Diego, and the f a t h e r t e s t i f i e d t h a t he 

had n o t i f i e d the mother t h a t the meeting was g o i n g t o take 

p l a c e . However, the mother d i d not r e c e i v e the n o t i c e u n t i l 

a f t e r the date t h a t the IEP meeting took p l a c e . The f a t h e r 

s t a t e d t h a t the c h i l d had been p r o v i d e d speech and language 

s e r v i c e s through her s c h o o l and t h a t he d i d not know what e l s e 

he c o u l d do t o h e l p the c h i l d c a t c h up i n s c h o o l . The f a t h e r 

s t a t e d the c h i l d ' s s c h o o l was e v a l u a t i n g the c h i l d ' s p r o g r e s s 

and t h a t s c h o o l o f f i c i a l s would e v e n t u a l l y t e l l him what 

s e r v i c e s were a v a i l a b l e t o h e l p the c h i l d c a t c h up w i t h her 

c l a s s m a t e s . The mother s t a t e d t h a t she was not i n v o l v e d i n 

the c h i l d ' s IEP and t h a t she was concerned about the c h i l d ' s 

p r o g r e s s i n s c h o o l . 

A t the c l o s e of t r i a l , the g u a r d i a n ad l i t e m recommended 

t h a t any v i s i t a t i o n w i t h the mother i n Montgomery occur o n l y 

when the c h i l d had a t l e a s t seven days t o v i s i t , i n c l u d i n g two 

days of t r a v e l . The g u a r d i a n ad l i t e m a l s o recommended t h a t 
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the t r i a l c o u r t i n c l u d e e x p l i c i t o r d e r s r e g a r d i n g v i s i t a t i o n 

and asked t h a t the c h i l d have a t l e a s t two days i n San Diego 

a f t e r v i s i t a t i o n i n Montgomery t o r e a d j u s t her s c h e d u l e b e f o r e 

she s t a r t e d s c h o o l . 

I s s u e s 

On a p p e a l the f a t h e r r a i s e s f i v e i s s u e s f o r t h i s c o u r t ' s 

c o n s i d e r a t i o n : (1) whether the t r i a l c o u r t e r r e d i n awarding 

the mother f i n a l d e c i s i o n - m a k i n g a u t h o r i t y over r e l i g i o u s and 

e d u c a t i o n a l m a t t e r s ; (2) whether the t r i a l c o u r t e r r e d i n 

g r a n t i n g the mother v i s i t a t i o n w i t h the c h i l d when the f a t h e r 

was p l a c e d on TDY f o r 90 days or l o n g e r ; (3) whether the t r i a l 

c o u r t e r r e d i n s e t t i n g f o r t h the mother's award of v i s i t a t i o n ; 

(4) whether the t r i a l c o u r t e r r e d by removing the p r o v i s i o n 

a l l o w i n g the f a t h e r t o r e q u e s t t h a t the mother submit t o a 

drug s c r e e n ; and (5) whether the t r i a l c o u r t e r r e d i n f a i l i n g 

t o o r d e r the mother t o pay the f a t h e r ' s a t t o r n e y ' s f e e s . 

S t a n d a r d of Review 

"When ore tenus e v i d e n c e i s p r e s e n t e d , a 
p resumption of c o r r e c t n e s s e x i s t s as t o the t r i a l 
c o u r t ' s f i n d i n g s on i s s u e s of f a c t ; i t s judgment 
based on these f i n d i n g s of f a c t w i l l not be 
d i s t u r b e d u n l e s s i t i s c l e a r l y e r r o n e o u s , w i t h o u t 
s u p p o r t i n g e v i d e n c e , m a n i f e s t l y u n j u s t , or a g a i n s t 
the g r e a t weight of the e v i d e n c e . J & M B a i l Bonding  
Co. v. Hayes, 748 So. 2d 198 ( A l a . 1999); Gaston v. 
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Ames, 514 So. 2d 877 ( A l a . 1987). When the t r i a l 
c o u r t i n a n o n j u r y case e n t e r s a judgment w i t h o u t 
making s p e c i f i c f i n d i n g s of f a c t , the a p p e l l a t e 
c o u r t ' w i l l assume t h a t the t r i a l judge made those 
f i n d i n g s n e c e s s a r y t o sup p o r t the judgment.' 
Tran s a m e r i c a Commercial F i n . Corp. v. AmSouth Bank, 
608 So. 2d 375, 378 ( A l a . 1992). Moreover, '[u]nder 
the ore tenus r u l e , the t r i a l c o u r t ' s judgment and 
a l l i m p l i c i t f i n d i n g s n e c e s s a r y t o sup p o r t i t c a r r y 
a presumption of c o r r e c t n e s s . ' T r a n s a m e r i c a , 608 So. 
2d a t 378. However, when the t r i a l c o u r t i m p r o p e r l y 
a p p l i e s the law t o f a c t s , no presumption of 
c o r r e c t n e s s e x i s t s as t o the t r i a l c o u r t ' s judgment. 
A l l s t a t e I n s . Co. v. S k e l t o n , 675 So. 2d 377 ( A l a . 
1996); M a r v i n ' s , I n c . v. Robertson, 608 So. 2d 391 
(A l a . 1992); Gaston, 514 So. 2d a t 878; Smith v.  
S t y l e A d v e r t i s i n g , I n c . , 470 So. 2d 1194 ( A l a . 
1985); League v. McDonald, 355 So. 2d 695 ( A l a . 
1978). 'Questions of law are not s u b j e c t t o the ore 
tenus s t a n d a r d of r e v i e w . ' Reed v. Board of T r u s t e e s  
f o r Alabama S t a t e U n i v . , 778 So. 2d 791, 793 n. 2 
(A l a . 2000). A t r i a l c o u r t ' s c o n c l u s i o n s on l e g a l 
i s s u e s c a r r y no presumption of c o r r e c t n e s s on 
a p p e a l . Ex p a r t e Cash, 624 So. 2d 576, 577 ( A l a . 
1993). T h i s c o u r t r e v i e w s the a p p l i c a t i o n of law t o 
f a c t s de novo. A l l s t a t e , 675 So. 2d a t 379 ('[W]here 
the f a c t s b e f o r e the t r i a l c o u r t are e s s e n t i a l l y 
u n d i s p u t e d and the c o n t r o v e r s y i n v o l v e s q u e s t i o n s of 
law f o r the c o u r t t o c o n s i d e r , the [ t r i a l ] c o u r t ' s 
judgment c a r r i e s no presumption of c o r r e c t n e s s . ' ) . " 

C i t y of P r a t t v i l l e v. P o s t , 831 So. 2d 622, 627-28 ( A l a . C i v . 

App. 2002). 

D i s c u s s i o n 

I . D e s i g n a t i o n of F i n a l D e c i s i o n - M a k i n g A u t h o r i t y 

The f a t h e r argues t h a t the t r i a l c o u r t e r r e d i n awarding 

the mother f i n a l d e c i s i o n - m a k i n g a u t h o r i t y over i s s u e s r e l a t e d 
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t o e d u c a t i o n and r e l i g i o n because such a m o d i f i c a t i o n was not 

i n the b e s t i n t e r e s t of the c h i l d c o n s i d e r i n g the p h y s i c a l 

d i s t a n c e between the mother and the c h i l d , the i n d i c a t i o n i n 

the r e c o r d t h a t the mother r e a c t e d u n r e a s o n a b l y t o the 

f a t h e r ' s attempts t o d i s c u s s the c h i l d , and the ev i d e n c e 

i n d i c a t i n g t h a t the p a r t i e s d i d not communicate w e l l . 

In the p a r t i e s ' d i v o r c e judgment, the p a r t i e s were 

awarded j o i n t l e g a l c u s t o d y of the c h i l d . " J o i n t l e g a l 

c u s t o d y " i s d e f i n e d i n § 30-3-151(2), A l a . Code 1975, as 

f o l l o w s : 

"Both p a r e n t s have e q u a l r i g h t s and r e s p o n s i b i l i t i e s 
f o r major d e c i s i o n s c o n c e r n i n g the c h i l d , i n c l u d i n g , 
but not l i m i t e d t o , the e d u c a t i o n of the c h i l d , 
h e a l t h c a r e , and r e l i g i o u s t r a i n i n g . The c o u r t may 
d e s i g n a t e one p a r e n t t o have s o l e power t o make 
c e r t a i n d e c i s i o n s w h i l e b o t h p a r e n t s r e t a i n e q u a l 
r i g h t s and r e s p o n s i b i l i t i e s f o r o t h e r d e c i s i o n s . " 

In i t s June 2010 judgment, the t r i a l c o u r t d i d not modify 

the p a r t i e s ' s t a t u s as j o i n t l e g a l c u s t o d i a n s ; the judgment 

o n l y m o d i f i e d which p a r t y was d e s i g n a t e d t o make the f i n a l 

d e c i s i o n s as t o c e r t a i n m a t t e r s i n the event t h a t the p a r t i e s 

c o u l d not o t h e r w i s e agree. Pursuant t o § 30-3-151, the t r i a l 

c o u r t "may d e s i g n a t e one p a r e n t t o have s o l e power t o make 

c e r t a i n d e c i s i o n s " (Emphasis added.) Thus, the t r i a l 
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c o u r t , p u r s u a n t t o § 30-3-151, e x e r c i s e d i t s d i s c r e t i o n and 

g r a n t e d the mother f i n a l d e c i s i o n - m a k i n g a u t h o r i t y over 

e d u c a t i o n a l and r e l i g i o u s m a t t e r s and g r a n t e d the f a t h e r f i n a l 

d e c i s i o n - m a k i n g a u t h o r i t y over m e d i c a l and e x t r a c u r r i c u l a r 

m a t t e r s . T h i s c o u r t w i l l not r e v e r s e a judgment c o n c e r n i n g a 

mat t e r l e f t t o the sound d i s c r e t i o n of the t r i a l c o u r t u n l e s s 

the t r i a l c o u r t exceeds i t s d i s c r e t i o n or u n l e s s the judgment 

i s p l a i n l y or p a l p a b l y wrong. See Romano v. Romano, 703 So. 2d 

374, 375 ( A l a . C i v . App. 1997). To the e x t e n t t h a t the t r i a l 

c o u r t ' s judgment m o d i f i e d the l e g a l - c u s t o d y arrangement 

between the p a r t i e s , t h i s c o u r t has h e l d t h a t , i n o r d e r " ' [ t ] o 

m odify l e g a l c ustody, the t r i a l c o u r t need o n l y f i n d t h a t the 

b e s t i n t e r e s t s of the c h i l d are s e r v e d by the m o d i f i c a t i o n . ' " 

West v. Rambo, 786 So. 2d 1138, 1141 ( A l a . C i v . App. 2000) 

( q u o t i n g H a r r i s v. H a r r i s , 775 So. 2d 213, 215 ( A l a . C i v . App. 

1999)). 

A l t h o u g h the p a r t i e s ' a b i l i t y t o cooperate w i t h one 

another t o make d e c i s i o n s about the c h i l d t o g e t h e r i s a f a c t o r 

t o c o n s i d e r i n d e t e r m i n i n g a p r o p e r j o i n t - c u s t o d y award, see 

§ 3 0 - 3 - 1 5 2 ( a ) ( 2 ) , A l a . Code 1975, we cannot conclude t h a t the 

p a r t i e s ' i n a b i l i t y t o communicate about d e c i s i o n s c o n c e r n i n g 
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the c h i l d i s a v a l i d ground f o r r e v e r s i n g the judgment of the 

t r i a l c o u r t i n t h i s p a r t i c u l a r case. There was s u f f i c i e n t 

e v i d e n c e p r e s e n t e d t o su p p o r t a c o n c l u s i o n by the t r i a l c o u r t 

t h a t the f a t h e r used h i s p o s i t i o n as the p a r e n t w i t h f i n a l 

d e c i s i o n - m a k i n g a u t h o r i t y t o e x c l u d e the mother from h a v i n g a 

v o i c e i n the d e c i s i o n - m a k i n g p r o c e s s when a major d e c i s i o n 

arose c o n c e r n i n g the c h i l d . The t r i a l c o u r t c o u l d have 

c o n c l u d e d t h a t the b e s t i n t e r e s t s of the c h i l d would be s e r v e d 

by h a v i n g b o t h the mother and the f a t h e r m e a n i n g f u l l y i n v o l v e d 

i n major d e c i s i o n s c o n c e r n i n g the c h i l d and t h a t the b e s t way 

t o a c c o m p l i s h t h i s was by a l l o w i n g each p a r e n t t o have f i n a l 

d e c i s i o n - m a k i n g a u t h o r i t y over d i f f e r e n t a s p e c t s of the 

c h i l d ' s l i f e . 

The f a t h e r argues t h a t the p h y s i c a l d i s t a n c e between the 

mother and the c h i l d makes i t i m p r a c t i c a l f o r the mother t o 

have f i n a l d e c i s i o n - m a k i n g a u t h o r i t y over e d u c a t i o n a l m a t t e r s 

because i t i s u n l i k e l y t h a t the mother w i l l be a b l e t o t r a v e l 

t o San Diego t o p a r t i c i p a t e i n the c h i l d ' s IEP meetings or 

o t h e r w i s e a s s i s t the c h i l d w i t h her d a i l y schoolwork. 

However, we see no reason why the mother would have t o be 

p h y s i c a l l y p r e s e n t a t an IEP meeting i n o r d e r t o p a r t i c i p a t e . 
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I t i s not d i f f i c u l t t o c o n c e i v e of ways of u t i l i z i n g a v a i l a b l e 

t e c h n o l o g y (such as the speakerphone f u n c t i o n of a telephone) 

t h a t would a l l o w the mother t o p a r t i c i p a t e i n an l E P meeting 

conducted i n San Diego w h i l e she was i n Montgomery. 

Furthermore, awarding the mother f i n a l d e c i s i o n - m a k i n g 

a u t h o r i t y over e d u c a t i o n a l m a t t e r s i s not f o r day-to-day 

d e c i s i o n s , and, as emphasized i n the t r i a l c o u r t ' s o r d e r on 

the f a t h e r ' s postjudgment motion, f i n a l d e c i s i o n - m a k i n g 

a u t h o r i t y i s t o be used as a l a s t r e s o r t when the p a r t i e s 

cannot o t h e r w i s e agree a f t e r d i s c u s s i n g the m a t t e r between 

themselves. 

The f a t h e r a l s o argues t h a t the t r i a l c o u r t ' s d e c i s i o n t o 

award the mother f i n a l d e c i s i o n - m a k i n g a u t h o r i t y over 

r e l i g i o u s m a t t e r s i s unsupported by the e v i d e n c e . A l t h o u g h 

t h e r e was v e r y l i t t l e t e s t i m o n y r e g a r d i n g r e l i g i o n i n g e n e r a l , 

we cannot c o n c l u d e t h a t the s m a l l q u a n t i t y of t e s t i m o n y 

r e g a r d i n g r e l i g i o n s h o u l d r e s u l t i n a r e v e r s a l of the t r i a l 

c o u r t ' s judgment. The r e c o r d i n d i c a t e s t h a t r e l i g i o u s m a t t e r s 

are i m p o r t a n t t o the mother, and we f i n d no e r r o r i n the t r i a l 

c o u r t ' s d e t e r m i n a t i o n t h a t the b e s t i n t e r e s t s of the c h i l d 

would be s e r v e d by awarding the mother f i n a l d e c i s i o n - m a k i n g 
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a u t h o r i t y over r e l i g i o u s m a t t e r s . 

The f a t h e r a l s o argues t h a t t r i a l c o u r t ' s d e c i s i o n t o 

award the mother f i n a l d e c i s i o n - m a k i n g a u t h o r i t y over 

r e l i g i o u s m a t t e r s i s a v i o l a t i o n of h i s r i g h t t o freedom of 

r e l i g i o n p r o v i d e d by the F i r s t Amendment t o the U n i t e d S t a t e s 

C o n s t i t u t i o n . However, as the mother p o i n t s out i n her b r i e f , 

the f a t h e r ' s c i t a t i o n t o a u t h o r i t y s u p p o r t i n g o n l y g e n e r a l 

p r o p o s i t i o n s of law i s i n s u f f i c i e n t t o s u p p o r t r e v e r s a l of the 

t r i a l c o u r t ' s judgment. See B e a c h c r o f t Props., LLP v. C i t y of  

A l a b a s t e r , 901 So. 2d 703, 708 ( A l a . 2004) ( q u o t i n g G e i s e n h o f f  

v. G e i s e n h o f f , 693 So. 2 489, 491 ( A l a . C i v . App. 1997)) 

( " A u t h o r i t y s u p p o r t i n g o n l y ' g e n e r a l p r o p o s i t i o n s of law' does 

not c o n s t i t u t e a s u f f i c i e n t argument f o r r e v e r s a l . " ) ; Jimmy  

Day Plumbing & H e a t i n g , I n c . v. Smith, 964 So. 2d 1, 9 ( A l a . 

2007) ( h o l d i n g t h a t the a p p e l l a n t ' s t h r e e - s e n t e n c e argument 

and c i t a t i o n t o one case i n s u p p o r t of a g e n e r a l p r o p o s i t i o n 

of law was i n s u f f i c i e n t t o in v o k e r e v i e w of the argument 

r a i s e d by the a p p e l l a n t ) ; and Rule 2 8 ( a ) ( 1 0 ) , A l a . R. App. P. 

A c c o r d i n g l y , we w i l l not c o n s i d e r t h a t argument. Jimmy Day  

Plumbing & H e a t i n g , I n c . v. Smith, 964 So. 2d a t 9. 

Furthermore, t o the e x t e n t t h a t the f a t h e r argues t h a t 
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the t r i a l c o u r t ' s judgment s h o u l d be r e v e r s e d because the 

mother d i d not r e q u e s t a m o d i f i c a t i o n of the d i v o r c e judgment 

i n s o f a r as i t p r o v i d e d t h a t the f a t h e r had f i n a l d e c i s i o n -

making a u t h o r i t y over the c h i l d , we w i l l not c o n s i d e r t h a t 

argument because our r e v i e w of the r e c o r d r e v e a l s t h a t t h i s 

argument was not f i r s t p r e s e n t e d t o the t r i a l c o u r t f o r i t s 

c o n s i d e r a t i o n . See Andrews v. M e r r i t t O i l Co., 612 So. 2d 409, 

410 ( A l a . 1992) ("[An a p p e l l a t e c ] o u r t cannot c o n s i d e r 

arguments r a i s e d f o r the f i r s t time on a p p e a l ; r a t h e r , our 

r e v i e w i s r e s t r i c t e d t o the e v i d e n c e and arguments c o n s i d e r e d 

by the t r i a l c o u r t . " ) . 

A c c o r d i n g l y , t h a t p a r t o f the t r i a l c o u r t ' s judgment 

awarding the mother f i n a l d e c i s i o n - m a k i n g a u t h o r i t y over 

e d u c a t i o n a l and r e l i g i o u s m a t t e r s i s a f f i r m e d . 

I I . V i s i t a t i o n D u r i n g a Temporary-Duty Assignment 

The f a t h e r a l s o argues t h a t the t r i a l c o u r t e r r e d i n 

awarding the mother v i s i t a t i o n w i t h the c h i l d when the f a t h e r 

has a temporary-duty assignment f o r 90 days or l o n g e r -- a 

p r o v i s i o n the f a t h e r d e s c r i b e s as an " a u t o m a t i c v i s i t a t i o n 

r e v e r s i o n a r y c l a u s e . " 

I t i s w e l l s e t t l e d t h a t the law d i s f a v o r s judgments t h a t 
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p r o v i d e f o r the a u t o m a t i c change of p h y s i c a l c u s t o d y upon the 

oc c u r r e n c e of some f u t u r e event because such p r o v i s i o n s are 

"premised on mere s p e c u l a t i o n of what the b e s t i n t e r e s t s of 

the c h i l d r e n may be a t a f u t u r e d a t e . " Hovater v. Hovater, 577 

So. 2d 461, 463 ( A l a . C i v . App. 1990) ( h o l d i n g t h a t a 

c u s t o d i a l r e v e r s i o n a r y c l a u s e based on the mother's r e m a i n i n g 

i n a c e r t a i n s c h o o l d i s t r i c t was of no e f f e c t ) . See a l s o Korn  

v. Korn, 867 So. 2d 338, 345 ( A l a . C i v . App. 2003) ( r e v e r s i n g 

a judgment t h a t s e t f o r t h an a u t o m a t i c r e v e r s i o n of cus t o d y t o 

the former husband i f the former w i f e l e f t the U n i t e d S t a t e s ) . 

T h i s c o u r t has a p p l i e d the same p r i n c i p l e t o an a u t o m a t i c 

m o d i f i c a t i o n of v i s i t a t i o n when t h e r e was no evi d e n c e 

i n d i c a t i n g t h a t t h e r e would be a change i n c i r c u m s t a n c e s 

w a r r a n t i n g a m o d i f i c a t i o n of v i s i t a t i o n a t some f u t u r e t i m e . 

See Long v. Long, 781 So. 2d 225 ( A l a . C i v . App. 2000) 

( r e v e r s i n g a judgment t h a t a u t o m a t i c a l l y removed the 

r e s t r i c t i o n r e q u i r i n g the mother's v i s i t a t i o n t o be s u p e r v i s e d 

a f t e r the passage of s i x months). But see Kovakas v. Kovakas, 

12 So. 3d 693, 698 n.5 ( A l a . C i v . App. 2008) ( i n d i c a t i n g t h a t 

an a u t o m a t i c m o d i f i c a t i o n of the f a t h e r ' s v i s i t a t i o n when the 

c h i l d began k i n d e r g a r t e n was d i s t i n g u i s h a b l e from Hovater and 
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Korn, su p r a , because those cases i n v o l v e d an a u t o m a t i c 

m o d i f i c a t i o n of c u s t o d y as opposed t o an a u t o m a t i c 

m o d i f i c a t i o n of v i s i t a t i o n ) . 

In the p r e s e n t case, the mother argues t h a t the p r o v i s i o n 

of the t r i a l c o u r t ' s judgment t h a t a l l o w s her t o have 

v i s i t a t i o n w i t h the c h i l d i f the f a t h e r has a temporary-duty 

assignment f o r 90 days or more i s more a k i n t o a judgment 

a l l o w i n g e x t r a v i s i t a t i o n i n the event of an e x t r a h o l i d a y or 

time o f f from s c h o o l . The mother m a i n t a i n s t h a t the t r i a l 

c o u r t a c t e d w i t h i n i t s d i s c r e t i o n by a l l o w i n g her t o e x e r c i s e 

extended v i s i t a t i o n w i t h the c h i l d i n the event t h a t the 

f a t h e r i s u n a v a i l a b l e t o care f o r the c h i l d because he has 

been o r d e r e d away from h i s duty s t a t i o n f o r 90 days or more. 

I t i s w e l l s e t t l e d t h a t the d e t e r m i n a t i o n of a 

n o n c u s t o d i a l p a r e n t ' s v i s i t a t i o n r i g h t s i s l e f t t o the sound 

d i s c r e t i o n of the t r i a l c o u r t and t h a t a c o u r t ' s d e t e r m i n a t i o n 

of v i s i t a t i o n w i l l not be r e v e r s e d on a p p e a l u n l e s s the t r i a l 

c o u r t exceeds i t d i s c r e t i o n or u n l e s s the judgment i s p l a i n l y 

or p a l p a b l y wrong. Long, 781 So. 2d a t 226 ( c i t i n g E.W. v.  

Montgomery Cnty. Dep't of Human Res., 602 So. 2d 428 ( A l a . 

C i v . App. 1992)). Furthermore, r e g a r d i n g a d e t e r m i n a t i o n of 
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v i s i t a t i o n , " [ t ] h e c o u r t ' s d i s c r e t i o n i s g u i d e d by what w i l l 

p r o t e c t and enhance the b e s t i n t e r e s t s and w e l f a r e of the 

c h i l d . " I d . 

We agree w i t h the f a t h e r t h a t the t r i a l c o u r t ' s judgment 

a l l o w i n g the mother t o have v i s i t a t i o n w i t h the c h i l d i n the 

event t h a t he i s c a l l e d away from h i s duty s t a t i o n by the 

Marine Corps f o r 90 days or more i s analogous t o judgments 

t h a t c a l l f o r an a u t o m a t i c m o d i f i c a t i o n of c u s t o d y or 

v i s i t a t i o n upon the o c c u r r e n c e of some f u t u r e event. Such a 

p r o v i s i o n cannot p o s s i b l y take i n t o account what the b e s t 

i n t e r e s t s of the c h i l d w i l l be a t the p o i n t i n the f u t u r e when 

the f a t h e r i s o r d e r e d away from h i s duty s t a t i o n f o r 90 days 

or more. The r e c o r d i n d i c a t e s t h a t the c h i l d i s e n r o l l e d i n 

y e a r - r o u n d s c h o o l i n San Diego, and t h e r e i s no i n d i c a t i o n 

t h a t any s c h o o l i n Montgomery f o l l o w s a s i m i l a r s c h e d u l e . 

Thus, i n the p r e s e n t case, i f the f a t h e r i s c a l l e d away from 

h i s d u t y s t a t i o n f o r more than 90 days by the Marine Corps, 

the c h i l d would be a u t o m a t i c a l l y removed from her environment 

i n San Diego and p l a c e d i n Montgomery w i t h the mother w i t h o u t 

c o n s i d e r a t i o n of the e f f e c t t h a t such a change would have on 

the c h i l d . Our caselaw s t r o n g l y d i s f a v o r s such a change 
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w i t h o u t c o n s i d e r a t i o n of the b e s t i n t e r e s t s of the c h i l d a t  

the time t h a t the proposed change would ta k e p l a c e . See Korn, 

867 So. 2d a t 344-45 ( d i s c u s s i n g Ex p a r t e Monroe, 727 So. 2d 

104 ( A l a . 1999), i n which c u s t o d y of a c h i l d was m o d i f i e d , 

based on the c u s t o d i a l p a r e n t ' s move from Alabama t o M i c h i g a n , 

a f t e r an ore tenus h e a r i n g was conducted, and r e c o g n i z i n g t h a t 

the judgment i n Monroe "was based on ev i d e n c e as t o the 

c h i l d ' s c u r r e n t b e s t i n t e r e s t s , not upon s p e c u l a t i o n as t o 

what h i s b e s t i n t e r e s t s might be a t some p o i n t i n the 

f u t u r e " ) . 

Our d e c i s i o n i n no way a f f e c t s the mother's r i g h t , upon 

l e a r n i n g t h a t the f a t h e r i s r e q u i r e d t o spend a s i g n i f i c a n t 

p e r i o d away from h i s duty s t a t i o n , t o p e t i t i o n the t r i a l c o u r t 

f o r some form of v i s i t a t i o n or cus t o d y t h a t would a l l o w her t o 

care f o r the c h i l d w h i l e the f a t h e r i s u n a v a i l a b l e t o do so. 

At t h a t t i m e , the t r i a l c o u r t would be a b l e t o e v a l u a t e the 

c h i l d ' s c i r c u m s t a n c e s , as they e x i s t a t t h a t t i m e , and t o make 

a d e c i s i o n t h a t promotes the b e s t i n t e r e s t s of the c h i l d . See  

H a l l v. H a l l , 577 So. 2d 469, 470 ( A l a . C i v . App. 1990) (the 

p r i m a r y concern i n cases c o n c e r n i n g a c h i l d ' s c ustody and 

v i s i t a t i o n s c h e d u l e i s d e t e r m i n i n g what arrangement promotes 
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the b e s t i n t e r e s t s of the c h i l d ) . 

A c c o r d i n g l y , because the t r i a l c o u r t ' s judgment, i n s o f a r 

as i t a u t o m a t i c a l l y p l a c e s the c h i l d w i t h the mother i n the 

event t h a t the f a t h e r has a temporary-duty assignment f o r 90 

days or more, f a i l s t o account f o r what arrangement w i l l s e r v e 

the b e s t i n t e r e s t s of the c h i l d a t the time the f a t h e r i s 

r e q u i r e d t o l e a v e h i s duty s t a t i o n , we r e v e r s e the judgment of 

the t r i a l c o u r t and remand the cause w i t h i n s t r u c t i o n s t o the 

t r i a l c o u r t t o e n t e r a judgment c o n s i s t e n t w i t h t h i s o p i n i o n . 

I I I . V i s i t a t i o n 

The f a t h e r next argues t h a t the t r i a l c o u r t ' s award of 

v i s i t a t i o n t o the mother was e r r o r because i t awarded the 

mother v i s i t a t i o n d u r i n g s u b s t a n t i a l l y a l l the c h i l d ' s breaks 

from s c h o o l . 

As n o t e d above, the d e t e r m i n a t i o n of a n o n c u s t o d i a l 

p a r e n t ' s v i s i t a t i o n i s l e f t t o the t r i a l c o u r t ' s d i s c r e t i o n , 

and t h i s c o u r t w i l l not r e v e r s e the t r i a l c o u r t ' s 

d e t e r m i n a t i o n u n l e s s i t i s shown t h a t the t r i a l c o u r t exceeded 

i t s d i s c r e t i o n or t h a t i t s judgment i s p l a i n l y or p a l p a b l y 

wrong. See Long, 781 So. 2d a t 226. Moreover, we note t h a t 

" ' [ t ] h e t r i a l c o u r t i s e n t r u s t e d t o b a l a n c e the r i g h t s of the 
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p a r e n t s w i t h the c h i l d ' s b e s t i n t e r e s t s t o f a s h i o n a 

v i s i t a t i o n award t h a t i s t a i l o r e d t o the s p e c i f i c f a c t s and 

c i r c u m s t a n c e s of the i n d i v i d u a l c a s e . ' " R a t l i f f v. R a t l i f f , 5 

So. 3d 570, 586 ( A l a . C i v . App. 2008) ( q u o t i n g N a u d i t t v. 

Haddock, 882 So. 2d 364, 367 ( A l a . C i v . App. 2003)). 

The f a t h e r argues t h a t the v i s i t a t i o n p r o v i s i o n i s 

c o n t r a r y t o the b e s t i n t e r e s t s of the c h i l d because i t awards 

the mother v i s i t a t i o n d u r i n g the m a j o r i t y of a l l the c h i l d ' s 

b r e a k s from s c h o o l and p r e v e n t s the f a t h e r from ever spending 

T h a n k s g i v i n g h o l i d a y s w i t h the c h i l d . T h i s case p r e s e n t s a 

p a r t i c u l a r l y unique s e t of c i r c u m s t a n c e s because the c h i l d and 

the mother l i v e on o p p o s i t e s i d e s of the c o u n t r y and the c h i l d 

i s e n r o l l e d i n y e a r - r o u n d s c h o o l t h a t p r o v i d e s s e v e r a l l o n g 

breaks throughout the yea r . The t r i a l c o u r t , i n i t s judgment, 

s p e c i f i c a l l y s t a t e d : 

"The c o u r t ' s i n t e n t i n m o d i f y i n g the v i s i t a t i o n i s 
t o p r o v i d e m e a n i n g f u l time between the c h i l d and the 
[mother], not t o d e t r a c t from the [ f a t h e r ] ' s 
r e l a t i o n s h i p or time w i t h the c h i l d . The c o u r t i s 
aware t h a t the [ f a t h e r ] w i l l miss i m p o r t a n t p e r i o d s 
of v a c a t i o n t i m e [ ; ] however, the c o u r t f e e l s t h i s i s 
n e c e s s a r y i n o r d e r t o m a i n t a i n a s o l i d r e l a t i o n s h i p 
between the c h i l d and the [mother]." 

A f t e r h e a r i n g t h r e e days of t e s t i m o n y , and c o n s i d e r i n g 

the s i g n i f i c a n t p h y s i c a l d i s t a n c e between the c h i l d ' s home and 
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the mother's home, the t r i a l c o u r t c o n c l u d e d t h a t a v i s i t a t i o n 

award t h a t a l l o w e d the mother t o v i s i t w i t h the c h i l d d u r i n g 

the m a j o r i t y of the c h i l d ' s breaks from s c h o o l s e r v e d the b e s t 

i n t e r e s t s of the c h i l d because i t would a l l o w the mother and 

the c h i l d t o " m a i n t a i n a s o l i d r e l a t i o n s h i p . " Furthermore, 

the t r i a l c o u r t c o u l d have c o n c l u d e d t h a t the f a t h e r s t i l l had 

a s i g n i f i c a n t amount of time w i t h the c h i l d c o n s i d e r i n g he had 

eve r y e v e n i n g and weekend of the s c h o o l year i n a d d i t i o n t o 

two weeks i n the summer and two weeks d u r i n g the c h i l d ' s 

C h r i s t m a s h o l i d a y s t o spend w i t h the c h i l d . A c c o r d i n g l y , we 

cannot conclude t h a t the t r i a l c o u r t e r r e d i n awarding the 

mother v i s i t a t i o n w i t h the c h i l d d u r i n g the m a j o r i t y of the 

c h i l d ' s b r e a k s from s c h o o l . 

The f a t h e r a l s o argues t h a t the v i s i t a t i o n award, 

s p e c i f i c a l l y the mother's r i g h t t o have v i s i t a t i o n w i t h the 

c h i l d d u r i n g the c h i l d ' s f a l l break, or T h a n k s g i v i n g h o l i d a y s , 

i s a g a i n s t the b e s t i n t e r e s t s of the c h i l d because i t i s too 

s h o r t of a break from s c h o o l and does not a l l o w any time f o r 

the c h i l d t o r e c o v e r from t r a v e l i n g b e f o r e she s t a r t s s c h o o l 

a g a i n . A c c o r d i n g t o the c h i l d ' s s c h o o l c a l e n d a r , the c h i l d ' s 

f a l l break, i n c l u d i n g weekends, c o n s i s t s of a nine-day break 
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from s c h o o l . Other than the f a t h e r ' s t e s t i m o n y t h a t he 

thought t h a t one week was not enough time f o r the c h i l d t o f l y 

t o Montgomery and back t o San Diego, t h e r e was no i n d i c a t i o n 

t h a t the c h i l d had ever a t t e m p t e d a v i s i t t o Montgomery f o r 

o n l y one week or t h a t the c h i l d ' s b e s t i n t e r e s t s would not be 

s e r v e d by a l l o w i n g her t o v i s i t the mother f o r o n l y a 

r e l a t i v e l y s h o r t t i m e . A c c o r d i n g l y , we cannot conclude t h a t 

the t r i a l c o u r t exceeded i t s d i s c r e t i o n by awarding the mother 

v i s i t a t i o n w i t h the c h i l d d u r i n g the c h i l d ' s f a l l break. 

The f a t h e r a l s o argues t h a t the t r i a l c o u r t e r r e d by 

f a i l i n g t o s p e c i f i c a l l y s e t f o r t h i n i t s judgment when the 

mother's v i s i t a t i o n p e r i o d s b e g i n and end. For example, the 

t r i a l c o u r t ' s judgment s t a t e s t h a t the mother i s awarded 

v i s i t a t i o n w i t h the c h i l d " f o r the e n t i r e t y of e v e r y s p r i n g 

break." A c c o r d i n g t o the c a l e n d a r of the c h i l d ' s s c h o o l 

b r e a k s , the c h i l d ' s s p r i n g b r e a k began on A p r i l 4, 2010 (a 

Monday), and c o n t i n u e d u n t i l A p r i l 26, 2010 (a Tuesday). 

However, the c h i l d ' s l a s t day of s c h o o l was F r i d a y , A p r i l 1, 

2010, and her f i r s t day back t o s c h o o l was Wednesday, A p r i l 

27, 2010. The f a t h e r argues t h a t the t r i a l c o u r t ' s judgment 

i s u n c l e a r as t o whether the mother get s v i s i t a t i o n w i t h the 
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c h i l d s t a r t i n g on her l a s t day of s c h o o l ( A p r i l 1st) or on the 

f i r s t day of her s p r i n g break ( A p r i l 4th) . 3 The f a t h e r a l s o 

argues t h a t the t r i a l c o u r t f a i l e d t o a l l o w the c h i l d a t l e a s t 

two days a t home i n C a l i f o r n i a b e f o r e s c h o o l resumed. We 

agree t h a t , i n t h i s p a r t i c u l a r case, because of the l i k e l i h o o d 

t h a t t r a v e l p l a n s w i l l be made s e v e r a l weeks or months i n 

advance of a s c h e d u l e d v i s i t a t i o n , i t was e r r o r f o r the t r i a l 

c o u r t not i n c l u d e a more s p e c i f i c v i s i t a t i o n s c h e d u l e t h a t 

a l l o w e d the c h i l d some time a t home i n C a l i f o r n i a b e f o r e 

s c h o o l resumed. A c c o r d i n g l y , the t r i a l c o u r t ' s judgment, 

i n s o f a r as i t f a i l e d t o e n t e r a more s p e c i f i c v i s i t a t i o n 

s c h e d u l e , i s r e v e r s e d . We remand the cause w i t h i n s t r u c t i o n s 

t o the t r i a l c o u r t t o amend i t s judgment c o n s i s t e n t w i t h t h i s 

o p i n i o n . 

IV. The Drug Screens 

Next, the f a t h e r argues t h a t the t r i a l c o u r t e r r e d i n 

removing h i s a b i l i t y t o r e q u e s t t h a t the mother submit t o a 

drug s c r e e n . In sup p o r t of h i s argument, the f a t h e r c i t e s Ex  

p a r t e McLendon, 455 So. 2d 863 ( A l a . 1984), f o r the 

3The f a t h e r makes the same argument r e g a r d i n g the 
a m b i g u i t y of the s t a r t and end dates of the mother's 
v i s i t a t i o n w i t h the c h i l d d u r i n g the c h i l d ' s f a l l break. 
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p r o p o s i t i o n t h a t the mother f a i l e d t o prove a " m a t e r i a l change 

w a r r a n t i n g change i n the drug t e s t r e q u i r e m e n t . " However, 

n o t h i n g i n Ex p a r t e McLendon s u p p o r t s the f a t h e r ' s argument 

t h a t the mother was r e q u i r e d t o prove a m a t e r i a l change i n 

c i r c u m s t a n c e s i n o r d e r t o remove the d r u g - s c r e e n p r o v i s i o n of 

the d i v o r c e judgment, nor i s t h e r e a n y t h i n g i n Ex p a r t e  

McLendon t o su p p o r t the f a t h e r ' s argument t h a t the t r i a l c o u r t 

a c t e d o u t s i d e of i t s d i s c r e t i o n by removing the d r u g - s c r e e n 

p r o v i s i o n . Because the f a t h e r has f a i l e d t o c i t e any 

a u t h o r i t y t o s u p p o r t h i s argument on a p p e a l , we w i l l not 

c o n s i d e r i t . See Rule 28(a) (10); and Jimmy Day Plumbing &  

H e a t i n g , I n c . v. Smith, 964 So. 2d a t 9. A c c o r d i n g l y , t h a t 

p a r t of the t r i a l c o u r t ' s judgment removing the f a t h e r ' s r i g h t 

t o r e q u e s t t h a t the mother submit t o a drug s c r e e n i s 

a f f i r m e d . 

V. The F a t h e r ' s A t t o r n e y ' s Fees 

F i n a l l y , the f a t h e r argues t h a t the t r i a l c o u r t e r r e d i n 

f a i l i n g t o o r d e r the mother t o pay a l l or p a r t of h i s 

a t t o r n e y ' s f e e s , which, a c c o r d i n g t o the f a t h e r , t o t a l e d 

a p p r o x i m a t e l y $20,000. 

"'Whether t o award an a t t o r n e y fee i n a domestic 
r e l a t i o n s case i s w i t h i n the sound d i s c r e t i o n of the 
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t r i a l c o u r t and, absent an abuse of t h a t d i s c r e t i o n , 
i t s r u l i n g on t h a t q u e s t i o n w i l l not be r e v e r s e d . 
Thompson v. Thompson, 650 So. 2d 928 ( A l a . C i v . App. 
1994). " F a c t o r s t o be c o n s i d e r e d by the t r i a l c o u r t 
when awarding such fees i n c l u d e the f i n a n c i a l 
c i r c u m s t a n c e s of the p a r t i e s , the p a r t i e s ' conduct, 
the r e s u l t s of the l i t i g a t i o n , and, where 
a p p r o p r i a t e , the t r i a l c o u r t ' s knowledge and 
e x p e r i e n c e as t o the v a l u e of the s e r v i c e s performed 
by the a t t o r n e y . " F i g u r e s v. F i g u r e s , 624 So. 2d 
188, 191 ( A l a . C i v . App. 1993).'" 

p a r t i e s , the p a r t i e s ' conduct, 
he l i t i g a t i o n , and, where 
r i a l c o u r t ' s knowledge and 

e x p e r i e n c e as t o the v a l u e of the s e r v i c e s performed 
by the a t t o r n e y . " F i g u r e s v. F i g u r e s 6¬

191 ( A l a . C i v . App. 1993). 

Lackey v. Lackey, 18 So. 3d 393, 402 ( A l a . C i v . App. 2009) 

( q u o t i n g G l o v e r v. G l o v e r , 678 So. 2d 174, 176 ( A l a . C i v . App. 

1996)). 

The f a t h e r argues t h a t the mother s h o u l d have been 

o r d e r e d t o pay a t l e a s t a p o r t i o n of h i s a t t o r n e y ' s f e e s f o r 

s e v e r a l reasons: he was f o r c e d t o defend the mother's 

" f r i v o l o u s " c u s t o d y - m o d i f i c a t i o n a c t i o n ; the a c t i o n s of the 

mother throughout the p r o c e e d i n g s below o p e r a t e d t o 

u n n e c e s s a r i l y e x t e n d the a c t i o n , which caused him t o i n c u r 

a d d i t i o n a l a t t o r n e y ' s f e e s ; he, u n l i k e the mother, was not 

b e i n g s u p p o r t e d by h i s p a r e n t s ; he was s t i l l p a y i n g the 

mortgage on the former m a r i t a l r e s i d e n c e ; and the mother 

c o n t r i b u t e d o n l y $100 a month t o the s u p p o r t of the c h i l d . 

The mother f i l e d the c u s t o d y - m o d i f i c a t i o n a c t i o n based on 

an a l l e g a t i o n t h a t the c h i l d appeared "emaciated" a f t e r 
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s e v e r a l months of b e i n g i n the s o l e p h y s i c a l c u s t o d y of the 

f a t h e r . Woosley t e s t i f i e d t h a t , c o n s i d e r i n g the d i f f i c u l t y 

the c h i l d had e x p e r i e n c e d w i t h e a t i n g , and c o n s i d e r i n g t h a t 

the c h i l d had " r o l l s " of s k i n when the mother l a s t saw the 

c h i l d , i t was not u n r e a s o n a b l e f o r the mother t o be concerned 

about the c h i l d ' s appearance. A l t h o u g h t h e r e was no 

i n d i c a t i o n t h a t the c h i l d ' s weight l o s s was a t t r i b u t a b l e t o 

a n y t h i n g o t h e r than a growth s p u r t , the t r i a l c o u r t c o u l d have 

c o n c l u d e d t h a t the mother's c u s t o d y - m o d i f i c a t i o n p e t i t i o n was 

not f r i v o l o u s . See B l a c k ' s Law D i c t i o n a r y 692 (8th ed. 2004) 

( d e f i n i n g " f r i v o l o u s " as " [ l ] a c k i n g a l e g a l b a s i s or l e g a l 

m e r i t " ) . 4 Moreover, i n t h a t same p e t i t i o n , the mother 

r e q u e s t e d a l t e r n a t i v e r e l i e f i n the form of m o d i f i c a t i o n of 

her v i s i t a t i o n r i g h t s , which was g r a n t e d by the t r i a l c o u r t . 

The r e c o r d i n d i c a t e s t h a t the mother earned a p p r o x i m a t e l y 

$995 a month w o r k i n g p a r t time w h i l e she was i n s c h o o l and 

t h a t she r e l i e d on s u p p o r t from her p a r e n t s . The r e c o r d does 

not i n c l u d e the amount of the f a t h e r ' s g r o s s monthly income a t 

4On a p p e a l , the f a t h e r has not argued t h a t the t r i a l c o u r t 
s h o u l d have awarded him a t t o r n e y ' s f e e s p u r s u a n t t o the 
Alabama L i t i g a t i o n A c c o u n t a b i l i t y A c t , § 12-19-270, A l a . Code 
1975. 
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the c o n c l u s i o n of t r i a l . The r e c o r d f u r t h e r i n d i c a t e s t h a t 

the mother was r e q u i r e d t o pay $2,310 t o the g u a r d i a n ad 

l i t e m , and t h e r e i s no i n d i c a t i o n t h a t the f a t h e r was r e q u i r e d 

t o c o n t r i b u t e t o the payment of the g u a r d i a n ad l i t e m ' s f e e s . 

A l t h o u g h the mother's c u s t o d y - m o d i f i c a t i o n p e t i t i o n was 

de n i e d , the mother d i d succeed i n o b t a i n i n g f a r g r e a t e r , and 

u n s u p e r v i s e d , v i s i t a t i o n r i g h t s w i t h the c h i l d . C o n s i d e r i n g 

the f a c t o r s s e t f o r t h i n Lackey, sup r a , we cannot conclude 

t h a t the t r i a l c o u r t exceeded i t s d i s c r e t i o n i n f a i l i n g t o 

or d e r the mother t o pay p a r t or a l l of the f a t h e r ' s a t t o r n e y ' s 

f e e s . A c c o r d i n g l y , t h a t a s p e c t of the t r i a l c o u r t ' s judgment 

i s a f f i r m e d . 

C o n c l u s i o n 

The judgment of the t r i a l c o u r t i s a f f i r m e d i n p a r t and 

r e v e r s e d i n p a r t , and the case i s remanded t o the t r i a l c o u r t 

f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . The 

f a t h e r ' s r e q u e s t f o r an award of a t t o r n e y ' s f e e s on ap p e a l i s 

de n i e d . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

P i t t m a n and Thomas, J J . , concur. 

Thompson, P.J., and Moore, J . , concur i n the r e s u l t , 
w i t h o u t w r i t i n g s . 
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