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PITTMAN, Judge. 

Brenda J . E s c a l o n a ("the former w i f e " ) and Hector J . 

E s c a l o n a ("the former husband") were d i v o r c e d i n March 2001. 

At the time of the d i v o r c e , the former husband had r e t i r e d 

from the Army and was employed as a h e l i c o p t e r - p i l o t 
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i n s t r u c t o r a t F o r t Rucker. The former w i f e was unemployed. 

The d i v o r c e judgment, among o t h e r t h i n g s , awarded the former 

w i f e h a l f of the former husband's m i l i t a r y - r e t i r e m e n t pay and 

o r d e r e d the former husband t o pay the former w i f e $1,000 per 

month i n p e r i o d i c alimony, p l u s $500 per month i n 

r e h a b i l i t a t i v e a l imony f o r 48 months. The r e c o r d i n d i c a t e s 

t h a t the former w i f e commenced a p o s t - d i v o r c e p r o c e e d i n g i n 

2002 ( i n a case d e s i g n a t e d as case no. DR-2000-188.01), but 

the r e c o r d of t h a t p r o c e e d i n g i s not b e f o r e t h i s c o u r t . 

In A p r i l 2007, the former husband f i l e d a p e t i t i o n t o 

suspend h i s p e r i o d i c - a l i m o n y payments, a l l e g i n g t h a t he had 

s u f f e r e d a s e r i o u s head i n j u r y on March 20, 2007, when an 

a u t o m o b i l e c o l l i d e d w i t h the m o t o r c y c l e he was r i d i n g . The 

former husband a v e r r e d t h a t the i n j u r y had r e q u i r e d him t o 

undergo b r a i n s u r g e r y , had n e c e s s i t a t e d the removal of p a r t of 

h i s s k u l l , and had r e n d e r e d him u n a b l e t o work f o r an 

i n d e f i n i t e p e r i o d . He a s s e r t e d t h a t he would "most l i k e l y be 

unable t o r e t u r n t o work i n any c a p a c i t y , much l e s s t o h i s o l d 

j o b as a f l i g h t i n s t r u c t o r . " 

F o l l o w i n g a h e a r i n g a t which the former w i f e f a i l e d t o 

appear, the t r i a l c o u r t d e termined t h a t the former w i f e had 
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been s e r v e d and had had n o t i c e of the p r o c e e d i n g and t h a t 

t h e r e had been a m a t e r i a l change i n c i r c u m s t a n c e s s i n c e the 

time of the d i v o r c e . The c o u r t o r d e r e d t h a t the former 

husband's p e r i o d i c - a l i m o n y o b l i g a t i o n be suspended 

i n d e f i n i t e l y but added t h a t , i f the former husband were ever 

a b l e t o r e t u r n t o employment a t a wage comparable t o h i s 

p r e v i o u s wage, then h i s p e r i o d i c - a l i m o n y o b l i g a t i o n would be 

r e s t o r e d . F i v e months l a t e r , the former w i f e f i l e d a motion 

s e e k i n g r e l i e f from the judgment, a l l e g i n g t h a t she had not 

been s e r v e d w i t h the former husband's p e t i t i o n t o suspend h i s 

p e r i o d i c - a l i m o n y o b l i g a t i o n . F o l l o w i n g a h e a r i n g on the 

former w i f e ' s motion, the t r i a l c o u r t v a c a t e d i t s e a r l i e r 

judgment. 

The former w i f e answered the former husband's p e t i t i o n 

and c o u n t e r c l a i m e d , s e e k i n g t o have the former husband h e l d i n 

contempt f o r f a i l u r e t o comply w i t h a c o u r t o r d e r e n t e r e d i n 

case no. DR-2000-188.01 and r e q u e s t i n g an i n c r e a s e i n p e r i o d i c 

alimony. The former w i f e moved t o s u b s t i t u t e the judge t o 

whom the case had been a s s i g n e d ("the t r i a l c o u r t judge") w i t h 

the judge who had p r e s i d e d over the o r i g i n a l d i v o r c e a c t i o n 
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and the 2002 p o s t d i v o r c e p r o c e e d i n g ("the p r e v i o u s j u d g e " ) . 

The t r i a l c o u r t d e n i e d the former w i f e ' s motion t o s u b s t i t u t e . 

The t r i a l c o u r t conducted a h e a r i n g on the former 

husband's p e t i t i o n and the former w i f e ' s c o u n t e r c l a i m s . The 

evi d e n c e was u n d i s p u t e d t h a t the former husband had not worked 

f o r t h r e e months a f t e r the a c c i d e n t and t h a t he had been 

grounded from f l y i n g and was i n c a p a b l e of b e i n g a f l i g h t 

i n s t r u c t o r but t h a t he had been employed as a c l a s s r o o m 

i n s t r u c t o r a t F o r t Rucker a t the same s a l a r y he had been 

drawing as a f l i g h t i n s t r u c t o r ; t h e r e f o r e , he had s u f f e r e d no 

f i n a n c i a l l o s s as a consequence of h i s i n j u r i e s . The former 

husband a d m i t t e d t h a t , p u r s u a n t t o the t r i a l c o u r t ' s o r d e r 

suspending h i s p e r i o d i c - a l i m o n y o b l i g a t i o n , he had not p a i d 

the former w i f e p e r i o d i c alimony from J u l y 2007 t o August 

2008, but he t e s t i f i e d t h a t he had s u b s e q u e n t l y made a lump-

sum payment t o the former w i f e r e f l e c t i n g 13 months of u n p a i d 

p e r i o d i c alimony. 

The former w i f e acknowledged t h a t the former husband had 

made a lump-sum p e r i o d i c - a l i m o n y payment t o her, but she s a i d 

t h a t h i s payment had been i n an amount l e s s than the amount 

he owed. She c o u l d not remember the amount she had r e c e i v e d 
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from the former husband, and she p r o v i d e d no documentation t o 

supp o r t her t e s t i m o n y t h a t t h e r e was an amount s t i l l due and 

owing. The former w i f e a l s o t e s t i f i e d t h a t the former husband 

had f a i l e d t o pay her $6,000, which, she s a i d , r e p r e s e n t e d the 

l a s t 12 months of the former husband's o b l i g a t i o n t o pay 

r e h a b i l i t a t i v e alimony of $500 per month f o r 48 months. 

D u r i n g q u e s t i o n i n g of the former w i f e by her c o u n s e l , the 

t r i a l c o u r t i n t e r r u p t e d and s t a t e d the f o l l o w i n g : 

"THE COURT: I s a i d I would not [ i n t e r r u p t ] , but 
I f i n d i t n e c e s s a r y t o do i t . I am l o o k i n g a t a 
p e t i t i o n now, I know the law t o be t h a t you cannot 
f i l e s u c c e s s i v e p e t i t i o n s s e e k i n g the same r e l i e f . 
I'm l o o k i n g a t a p e t i t i o n f i l e d on [the former 
w i f e ' s ] b e h a l f through [ d i f f e r e n t c o u n s e l ] i n March 
of 2002. S p e c i f i c a l l y P a r a g r a p h 4 says: '[The 
former husband] i s i n w i l l f u l , d e l i b e r a t e , and 
contemptuous v i o l a t i o n of s a i d decree i n t h a t he has 
f a i l e d and r e f u s e d t o pay r e h a b i l i t a t i v e p e r i o d i c 
a limony i n the amount of $500 a month.' 

"Now, t h a t i s s u e was r a i s e d through a p r i o r 
p e t i t i o n . I don't see any c o u r t o r d e r s i g n e d by [the 
p r e v i o u s j u d g e ] , but I do see t h a t he made an e n t r y 
a f t e r a h e a r i n g . I t says ' p a r t i e s announce 
s e t t l e m e n t and s h a l l f i l e a p p r o p r i a t e documents 
w i t h i n t h i r t y d a y s . ' I don't know what the 
s e t t l e m e n t was, but I'm t e l l i n g you t h a t t h a t ' s 
h i s t o r y . Okay?" 

D u r i n g q u e s t i o n i n g by the former husband's c o u n s e l , the former 

w i f e a g a i n mentioned the $6,000 i n r e h a b i l i t a t i v e a l imony 
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t h a t , she c l a i m e d , the former husband had not p a i d . The 

f o l l o w i n g then o c c u r r e d : 

"Q. [By the fo r m e r husband's c o u n s e l : ] You heard 
what the Court s a i d up t h e r e ; t h a t he wouldn't 
l i s t e n t o any more o f t h a t ; t h a t t h e r e was an o r d e r 
up t h e r e where you asked f o r i t way back t h e r e and 
t h e r e was a s e t t l e m e n t reached. D i d you not hear 
t h a t ? 

"A. I h e a r d what the Judge s a i d . I have p r o o f 
o t h e r w i s e . 

"Q. W e l l , you hear d what the Judge -¬

"THE COURT: Ma'am, I d i d n ' t say he's p a i d i t . 
I'm j u s t t e l l i n g you t h a t was r a i s e d i n a p r i o r 
p e t i t i o n and p r o c e e d i n g b e f o r e the Court and i t was 
s e t t l e d , and t h a t ' s f o r [the p r e v i o u s judge] t o -¬
I don't know why t h e r e ' s no s e t t l e m e n t documents or 
any o r d e r e n t e r e d on t h a t . But he's got a r e c o r d he 
can r e l y on. I don't know what a t r a n s c r i p t i o n o f 
t h a t r e c o r d would r e f l e c t as f a r as the announced 
s e t t l e m e n t , but i t was announced as s e t t l e d . " 

The former w i f e t e s t i f i e d t h a t a f t e r the d i v o r c e she had moved 

t o C h a r l e s t o n , South C a r o l i n a , and had o b t a i n e d employment as 

a s e c u r i t y o f f i c e r a t the M e d i c a l U n i v e r s i t y o f South 

C a r o l i n a . She s t a t e d t h a t her base pay was $30, 692.06; i n 

2009, she earned $36,471.39, which i n c l u d e d o v e r t i m e pay. 

F i n a l l y , the former w i f e t e s t i f i e d t h a t she had i n c u r r e d 

$4,000 i n a t t o r n e y s ' f e e s , as w e l l as t r a v e l expenses f o r 

coming t o c o u r t t h r e e times a t a c o s t o f $1,093 each ti m e . 
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On June 8, 2010, the t r i a l c o u r t e n t e r e d a judgment 

d e n y i n g the f o r m e r husband's p e t i t i o n t o suspend h i s p e r i o d i c -

a l imony o b l i g a t i o n , d e n y i ng the f o r m e r w i f e ' s c o u n t e r c l a i m f o r 

an i n c r e a s e i n p e r i o d i c alimony, denying the former w i f e ' s 

r e q u e s t t o h o l d the f o r m e r husband i n contempt f o r f a i l i n g 

t o obey a c o u r t o r d e r t o pay r e h a b i l i t a t i v e a limony, and 

denying " a l l o t h e r r e q u e s t e d r e l i e f not o t h e r w i s e addressed." 

The former w i f e f i l e d a t i m e l y postjudgment motion t h a t was 

d e n i e d by o p e r a t i o n o f law, a f t e r which she t i m e l y appealed. 

The former w i f e r a i s e s t h r e e i s s u e s on a p p e a l . 

I . 

The f o r m e r w i f e argues t h a t the t r i a l c o u r t e r r e d i n 

f a i l i n g t o r e a s s i g n the case t o the p r e v i o u s judge, who had 

p r e s i d e d over the d i v o r c e and the f i r s t p o s t d i v o r c e 

p r o c e e d i n g , because the p r e v i o u s judge was, she s a i d , "more 

f a m i l i a r w i t h the case and c o u l d b e t t e r address the i s s u e s . " 

The f o r m e r w i f e c i t e s no a u t h o r i t y i n s u p p o r t o f t h a t 

argument, and i t i s w i t h o u t m e r i t . In the absence o f grounds 

f o r the t r i a l - c o u r t judge's r e c u s a l , or i n the absence o f the 

t r i a l - c o u r t judge's i n a b i l i t y t o p r o c e e d under Rule 63, A l a . 

R. C i v . P. -- n e i t h e r of which the former w i f e a l l e g e d or 
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e s t a b l i s h e d -- t h e r e was no requirement t h a t the t r i a l c o u r t 

r e a s s i g n the case t o the p r e v i o u s judge. 

I I . 

The former w i f e contends t h a t the t r i a l c o u r t e r r e d i n 

f a i l i n g t o award her an a t t o r n e y fee and t r a v e l expenses " f o r 

d e f e n d i n g a case which was p r e d i c a t e d upon a f a l s e h o o d and 

m i s t a k e n assumptions as t o the .. . l o s s of income by the 

former husband." The t r i a l c o u r t e v i d e n t l y c o n c l u d e d t h a t the 

former husband's p e t i t i o n t o suspend h i s p e r i o d i c - a l i m o n y 

o b l i g a t i o n was not " p r e d i c a t e d upon a f a l s e h o o d " because i t s 

judgment s t a t e s : 

"2. The [former husband's] motion t o 
m o d i f y / t e r m i n a t e alimony, when f i l e d , was p r e d i c a t e d 
upon the f a c t u a l averment t h a t [the former husband] 
l a c k e d the f i n a n c i a l a b i l i t y t o comply w i t h h i s 
s u p p o r t o b l i g a t i o n due t o p r o s p e c t i v e unemployment 
r e s u l t i n g from p h y s i c a l d i s a b i l i t y a f t e r a s e r i o u s 
v e h i c u l a r a c c i d e n t . " 

(Emphasis added.) 

"The law r e g a r d i n g an award of an a t t o r n e y fee i s 
w e l l s e t t l e d : 

"'The award of a t t o r n e y ' s f e e s i n a 
[ m o d i f i c a t i o n ] case i s a m a t t e r w i t h i n the 
sound d i s c r e t i o n of the t r i a l c o u r t , which 
w i l l not be r e v e r s e d u n l e s s an abuse of 
t h a t d i s c r e t i o n i s shown' 
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"Murray v. Murray, 598 So. 2d 921, 922-23 ( A l a . C i v . 
App. 1992) ( c i t a t i o n s o m i t t e d ) . " 

B ertram v. Doss, 709 So. 2d 1274, 1278 ( A l a . C i v . App. 1998). 

Because the r e c o r d s u p p o r t s the t r i a l c o u r t ' s i m p l i c i t 

c o n c l u s i o n t h a t the former husband's p e t i t i o n was not 

" p r e d i c a t e d upon a f a l s e h o o d , " the t r i a l c o u r t d i d not a c t 

o u t s i d e i t s d i s c r e t i o n i n d e c l i n i n g t o award the former w i f e 

an a t t o r n e y f e e . 

I I I . 

The former w i f e i n s i s t s t h a t the t r i a l c o u r t e r r e d by 

r e f u s i n g t o c o n s i d e r whether the former husband s h o u l d be h e l d 

i n contempt f o r f a i l i n g t o obey an o r d e r t h a t he pay $6,000 i n 

r e h a b i l i t a t i v e alimony -- an o r d e r t h a t , the former w i f e says, 

was e n t e r e d i n case no. DR-2000-188.01. The former w i f e 

r a i s e d t h i s i s s u e i n a postjudgment motion t o a l t e r , amend, or 

v a c a t e the judgment o r , i n the a l t e r n a t i v e , f o r a new t r i a l : 

"1. [The former w i f e ] avers t h a t t h e r e i s an e r r o r 
i n [the] judgment, i n t h a t the c o u r t r e f u s e d t o 
address the i s s u e of a r r e a r a g e s on r e h a b i l i t a t i v e 
a l i m o n y p r e v i o u s l y awarded by [the p r e v i o u s judge] 
i n the i n i t i a l d i v o r c e a c t i o n . The c o u r t c o r r e c t l y 
s t a t e d t h a t the a r r e a r a g e i s s u e was a d d r e s s e d i n the 
second p r o c e e d i n g under t h i s case number i n t h a t 
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t h e r e was an a r r e a r a g e a s s e s s e d . However, t h a t 
a r r e a r a g e was never p a i d . 

"2. [The former husband] f a i l e d and r e f u s e d t o pay 
the $6,000.00, which r e p r e s e n t e d one (1) year of 
r e h a b i l i t a t i v e alimony. I t was the i n t e n t i o n of 
[the former w i f e ] t o have the c o u r t address [the 
former husband's] contempt i n the c u r r e n t 
p r o c e e d i n g . However, the c o u r t r e f u s e d t o 
r e l i t i g a t e i t , s t a t i n g t h a t the matter had a l r e a d y 
been l i t i g a t e d . " 

(Emphasis added.) I t appears t h a t the t r i a l c o u r t was 

m i s t a k e n i n s t a t i n g t h a t the r e c o r d i n case no. DR-2000-188.01 

(which the t r i a l c o u r t had c o n s u l t e d d u r i n g the t r i a l ) 

c o n t a i n e d "no s e t t l e m e n t documents or any o r d e r e n t e r e d on 

[ r e h a b i l i t a t i v e a l i m o n y ] . " The r e c o r d i n the p r e s e n t case 

c o n t a i n s the f o l l o w i n g "Amended Order," e n t e r e d on Fe b r u a r y 

11, 2004, i n case no. DR-00-188.01: 

"[The former w i f e ] , by and through her a t t o r n e y , has 
f i l e d a motion t o c o r r e c t [ S c r i v e n e r ' s ] E r r o r and 
a f t e r r e v i e w i n g the f i l e , t h i s C ourt e n t e r s the 
f o l l o w i n g o r d e r : 

"'2. The [former husband] i s ORDERED t o pay 
the sum of $500 per month as temporary 
alimony, t e r m i n a t i n g A p r i l 30, 2005.'" 

Because the t r i a l c o u r t d e c l i n e d t o c o n s i d e r whether the 

former husband had contemptuously r e f u s e d or f a i l e d t o pay 

r e h a b i l i t a t i v e alimony, based s o l e l y upon i t s m i s t a k e n b e l i e f 

t h a t t h e r e was no judgment i n case no. DR-2000-188.01 o r d e r i n g 
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the former husband t o make such payments (and, t h e r e f o r e , t h a t 

t h e r e was no " w i l l f u l , c o n t i n u i n g f a i l u r e or r e f u s a l of [the 

former husband] t o comply w i t h a c o u r t ' s l a w f u l ... o r d e r . . . 

or command h a t , by i t s n a t u r e i s s t i l l c a p a b l e of b e i n g 

c o m p l i e d w i t h , " Rule 70 A ( a ) ( D ) , A l a . R. C i v . P.), we r e v e r s e 

t h a t p o r t i o n of the judgment denying the former w i f e ' s r e q u e s t 

t o h o l d the former husband i n contempt, and we remand t h i s 

cause w i t h i n s t r u c t i o n s t o determine whether the former 

husband has p a i d h i s r e h a b i l i t a t i v e - a l i m o n y o b l i g a t i o n i n f u l l 

and, i f not, whether he s h o u l d be h e l d i n contempt. 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P.J., and Bryan, Thomas, and Moore, J J . , 

concur. 
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