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PER CURIAM. 

Otha S t e e l e and H a r o l d E. S t e e l e ("the S t e e l e s " ) 1 a p p e a l 

from a judgment of the Jackson C i r c u i t C ourt g r a n t i n g Hugh 

1 H a r o l d S t e e l e i s the son o f Otha S t e e l e and James S t e e l e . 
James S t e e l e was a named defendant i n the o r i g i n a l c o m p l a i n t ; 
he d i e d d u r i n g the pendency of the a c t i o n . 
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O'Neal, L o n n i e H i l l , and A n i t a H i l l a p r i v a t e easement by 

p r e s c r i p t i o n over an unpaved roadway ("the roadway") t h a t 

c r o s s e s the S t e e l e s ' p r o p e r t y and d e n y i n g the S t e e l e s the 

monetary damages t h e y had r e q u e s t e d . 

The S t e e l e s own a p a r c e l of p r o p e r t y i n Jackson C o u n t y , 

and the roadway c r o s s e s a p o r t i o n of t h a t p r o p e r t y . O'Neal 

owns a p a r c e l of p r o p e r t y t h a t abuts the S t e e l e s ' p r o p e r t y ; 

h i s o n l y means of v e h i c u l a r access t o t h i s p r o p e r t y i s by 

means of the roadway. The H i l l s own a p a r c e l of p r o p e r t y t h a t 

a d j o i n s O'Neal's p r o p e r t y ; l i k e O'Neal, the H i l l s can o n l y 

access t h e i r p r o p e r t y by the roadway. 

On November 6, 2002, O'Neal f i l e d a c o m p l a i n t a l l e g i n g 

t h a t Otha S t e e l e and her husband, James S t e e l e , had i n t e r f e r e d 

w i t h h i s use of the roadway. O'Neal r e q u e s t e d a temporary 

r e s t r a i n i n g o r d e r ("TRO"), a p r e l i m i n a r y i n j u n c t i o n , and a 

permanent i n j u n c t i o n e n j o i n i n g Otha and James from i n t e r f e r i n g 

w i t h h i s use of the roadway. In h i s c o m p l a i n t , O'Neal 

p r e s e n t e d a l t e r n a t e t h e o r i e s t o s u p p o r t h i s r e q u e s t f o r 

i n j u n c t i v e r e l i e f : (1) t h a t the roadway was a p u b l i c road and 

(2) t h a t he had a c q u i r e d a p r i v a t e easement by p r e s c r i p t i o n by 

v i r t u e of h i s and h i s p r e d e c e s s o r s i n t i t l e ' s use of the 

2 



2100259 

roadway f o r more than 20 y e a r s . On November 6, 2002, the 

t r i a l c o u r t e n t e r e d the TRO and s e t the matter f o r a h e a r i n g 

on November 13, 2002. A f t e r the h e a r i n g , the t r i a l c o u r t 

e n t e r e d a p r e l i m i n a r y i n j u n c t i o n e n j o i n i n g Otha and James, or 

anyone a c t i n g on t h e i r b e h a l f , from i n t e r f e r i n g w i t h O'Neal's 

use of the roadway and a l l o w e d O'Neal t o e r e c t a gate a c r o s s 

the roadway. O'Neal was r e q u i r e d t o p r o v i d e Otha and James 

w i t h a key t o the ga t e . The t r i a l c o u r t a l s o a l l o w e d O'Neal 

t o use the roadway u n t i l January 1, 2003, t o remove t i m b e r 

h a r v e s t e d on h i s p r o p e r t y ; however, O'Neal was r e s p o n s i b l e f o r 

r e p a i r i n g the roadway t o r e s t o r e i t t o the c o n d i t i o n i t was i n 

b e f o r e the t i m b e r was removed. On January 22, 2003, L o n n i e 

H i l l moved t o i n t e r v e n e i n the a c t i o n , a s s e r t i n g t h a t he was 

an a d j o i n i n g landowner and t h a t he had an i n t e r e s t i n the use 

of the roadway. 

Otha and James answered O'Neal's c o m p l a i n t , denying a l l 

of i t s m a t e r i a l a l l e g a t i o n s . On May 5, 2003, Otha and James 

f i l e d a c o u n t e r c l a i m a g a i n s t O'Neal and v a r i o u s f i c t i t i o u s l y 

named de f e n d a n t s , c l a i m i n g t h a t O'Neal and o t h e r s had 

t r e s p a s s e d on t h e i r p r o p e r t y , had damaged t i m b e r , had caused 

damage t o the l a n d and roadways by f l o o d i n g and e r o s i o n , and 
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had d i m i n i s h e d the v a l u e of the S t e e l e s ' p r o p e r t y . Otha and 

James r e q u e s t e d $1 m i l l i o n i n compensatory and p u n i t i v e 

damages. O'Neal answered the c o u n t e r c l a i m , d e n y ing a l l of i t s 

m a t e r i a l a l l e g a t i o n s . 

A p p r o x i m a t e l y one year l a t e r , on May 18, 2004, Otha and 

James f i l e d a t h i r d - p a r t y c o m p l a i n t a g a i n s t L o n n i e H i l l ' s 

w i f e , A n i t a , and Mark Henley 2 a l l e g i n g t h a t O'Neal, the H i l l s , 

and Henley had t r e s p a s s e d on t h e i r p r o p e r t y ; had damaged t h e i r 

l a n d , f e n c e s , t i m b e r , roadway, and b r i d g e ; and had removed a 

gate t h a t t h e y had e r e c t e d on the p r o p e r t y . Otha and James 

a g a i n r e q u e s t e d compensatory and p u n i t i v e damages. They a l s o 

f i l e d an amended c o u n t e r c l a i m on May 18, 2004, a l l e g i n g t h a t 

O'Neal, the H i l l s , and Henley had v i o l a t e d the t r i a l c o u r t ' s 

November 18, 2002, o r d e r by c o n t i n u i n g t o t r e s p a s s on t h e i r 

p r o p e r t y and had caused f u r t h e r damage t o the p r o p e r t y . On 

the same d a t e , Otha f i l e d a s u g g e s t i o n of death f o r James. 

On January 7, 2005, H a r o l d E. S t e e l e , James and Otha's 

son, f i l e d a motion t o i n t e r v e n e , a l l e g i n g t h a t he was a c o -

owner of the p r o p e r t y a c r o s s which ran the roadway. The t r i a l 

2 H e n l e y was h i r e d by the t i m b e r - h a r v e s t i n g company t o 
r e p a i r the roadway a f t e r i t s t i m b e r - h a r v e s t i n g o p e r a t i o n s on 
O'Neal's p r o p e r t y ended. 
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c o u r t g r a n t e d H a r o l d ' s motion on J a n u a r y 11, 2005. H a r o l d 

answered O'Neal's c o m p l a i n t , d e n y ing a l l o f i t s m a t e r i a l 

a l l e g a t i o n s . H a r o l d a l s o adopted the c l a i m s a s s e r t e d by Otha 

i n her c o u n t e r c l a i m and t h i r d - p a r t y c o m p l a i n t . 

On J a n u a r y 15, 2005, O'Neal and the H i l l s f i l e d an 

amended c o m p l a i n t , c l a i m i n g t h a t the S t e e l e s had v i o l a t e d the 

t r i a l c o u r t ' s p r e l i m i n a r y i n j u n c t i o n by i n t e r f e r i n g w i t h 

O'Neal's r i g h t t o use the roadway t o access h i s p r o p e r t y ; the 

H i l l s a s s e r t e d t h a t the S t e e l e s had a l s o i n t e r f e r e d w i t h t h e i r 

use of the roadway. O'Neal and the H i l l s r e q u e s t e d t h a t the 

t r i a l c o u r t h o l d the S t e e l e s i n contempt f o r t h e i r v i o l a t i o n 

of the p r e l i m i n a r y i n j u n c t i o n . O'Neal and the H i l l s a l s o 

f i l e d a motion s e e k i n g t o broaden the scope of the p r e l i m i n a r y 

i n j u n c t i o n t o e x p l i c i t l y a p p l y t o the H i l l s and H a r o l d . The 

t r i a l c o u r t , over the S t e e l e s ' o b j e c t i o n , g r a n t e d t h a t motion 

on F e b r u a r y 4, 2005. 

The t r i a l of the m a t ter took p l a c e on F e b r u a r y 28, 2006. 

The t r i a l c o u r t h e a r d ore tenus e v i d e n c e from numerous 

w i t n e s s e s r e g a r d i n g the c h a r a c t e r and use of the roadway. The 

e v i d e n c e adduced at t r i a l tended t o show the f o l l o w i n g . 
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The roadway, which i s unpaved, has been i n e x i s t e n c e 

s i n c e at l e a s t 1911. W i t n e s s e s t e s t i f i e d t h a t i n 1968, a 

p u b l i c b r i d g e on the main ro a d over B i g Coon Creek washed out. 

W h i le t h a t b r i d g e was i m p a s s a b l e , s i x or seven f a m i l i e s used 

the roadway and i t s b r i d g e t o access t h e i r p r o p e r t i e s . A 

s c h o o l bus and a m a i l - d e l i v e r y v e h i c l e a l s o t r a v e l e d on the 

roadway w h i l e the b r i d g e was out. L a r r y G l a s s , who does not 

own any p r o p e r t y a c c e s s i b l e by the roadway, t e s t i f i e d t h a t i n 

the 1970s, he o f t e n used the roadway t o t a k e h i s sons f i s h i n g . 

J.D. P h i l l i p s , who f o r m e r l y owned the p r o p e r t y owned by 

O'Neal and the H i l l s , was unable t o a t t e n d the t r i a l because 

of i l l h e a l t h , and h i s d e p o s i t i o n t e s t i m o n y was s u b m i t t e d i n t o 

e v i d e n c e . P h i l l i p s s a i d t h a t i n 1972, he p u r c h a s e d the l a n d 

t h a t i n c l u d e d the p a r c e l s now owned by the H i l l s and O'Neal. 

P h i l l i p s t e s t i f i e d t h a t he used the roadway c r o s s i n g the 

S t e e l e s ' p r o p e r t y f o r a t l e a s t 12 y e a r s t o access h i s 

p r o p e r t y . He s a i d t h a t he a l s o used the roadway t o h a u l t i m b e r 

from h i s p r o p e r t y t o the county road t h a t i n t e r s e c t s w i t h the 

roadway. P h i l l i p s a l s o s a i d t h a t he made improvements t o the 

roadway. 
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H a r o l d S t e e l e s a i d t h a t h i s p a r e n t s moved t o t h e i r 

p r o p e r t y i n 1984, but i t had been i n the f a m i l y f o r decades. 

A l s o i n 1984, the H i l l s p u r c h a s e d t h e i r p a r c e l of p r o p e r t y 

from P h i l l i p s . P h i l l i p s took L o n n i e H i l l t o the p r o p e r t y by 

way of the roadway, c r o s s i n g the S t e e l e s ' p r o p e r t y . P h i l l i p s 

t o l d H i l l t h a t the roadway was the o n l y way t o access h i s 

p r o p e r t y . S i n c e 1984, the H i l l s have c o n t i n u o u s l y used the 

roadway t o access t h e i r p r o p e r t y . They e v e n t u a l l y b u i l t a 

c a b i n on the p r o p e r t y and used the roadway t o b r i n g b u i l d i n g 

m a t e r i a l s t o the s i t e . I n 1984, L o n n i e H i l l s a i d , he i n s t a l l e d 

a gate a t the roadway's e n t r a n c e from County Road 53. He 

t e s t i f i e d t h a t , a t t h a t t i m e , he gave James S t e e l e a l o c k and 

key t o the ga t e . H a r o l d t e s t i f i e d t h a t from 1970 u n t i l H i l l 

put up the ga t e , t h e r e had been a c a b l e a c r o s s the roadway's 

e n t r a n c e . 

L a r r y Cheatwood and G e r a l d i n e Cheatwood purchased a 

p a r c e l of p r o p e r t y from P h i l l i p s , and O'Neal purchased t h a t 

p a r c e l from the Cheatwoods i n 1993. O'Neal t e s t i f i e d t h a t he 

used the roadway t o access h i s p r o p e r t y f o r h u n t i n g , 

h a r v e s t i n g t i m b e r , and " r i g r a c i n g . " H i l l p r o v i d e d O'Neal 

w i t h a key t o the gate at the roadway's e n t r a n c e . O'Neal s a i d 

7 



2100259 

t h a t the u t i l i t y company a l s o had a key t o the gate so t h a t i t 

c o u l d r e a c h the H i l l s ' p r o p e r t y t o r e a d the e l e c t r i c meter at 

the H i l l s ' c a b i n each month. 

I n 2002, O'Neal h i r e d Thompson & Harwood ("Thompson") t o 

h a r v e s t the t i m b e r on h i s p r o p e r t y . To f a c i l i t a t e the h a u l i n g 

of t i m b e r , Thompson c l e a r e d the roadway, added r o c k t o p a r t of 

the roadway, and "smoothed i t o u t " t o make i t p a s s a b l e f o r i t s 

l o g g i n g t r u c k s . No one a t Thompson had any c o n v e r s a t i o n s w i t h 

Otha, James, or H a r o l d b e f o r e making the improvements t o the 

roadway. Todd Lan g s t o n , who worked f o r Thompson at the time 

the improvements were made, t e s t i f i e d t h a t the o n l y way t o 

access O'Neal's p r o p e r t y was by the roadway. 

When the t i m b e r h a r v e s t i n g began, the H i l l s and O'Neal 

began h a v i n g t r o u b l e w i t h Otha and James c o n c e r n i n g the use of 

the roadway. James " r e c o n f i g u r e d " the l o c k on the gate so 

t h a t Thompson workers c o u l d not u n l o c k i t t o access the 

roadway. O'Neal t e s t i f i e d t h a t he and Otha and James had 

agreed t o a l l o w the gate t o s t a y open so t h a t the t i m b e r 

h a r v e s t e r s c o u l d come and go. O'Neal a l s o s a i d t h a t Thompson 

agreed t o r e p a i r any damage t h a t might occur on the roadway's 

b r i d g e and t o grade the roadway. D e s p i t e the agreement, Otha 
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and James c o n t i n u e d t o attempt t o deny O'Neal, the H i l l s , and 

Thompson's employees access t o the roadway. Tacks and n a i l s 

were p l a c e d on the roadway. Langston d e s c r i b e d d i s c u s s i o n s 

w i t h Otha and James as " e x t r e m e l y d i f f i c u l t " and s a i d t h a t 

Otha and James would c o n f r o n t the workers and t e l l them th e y 

c o u l d not use the roadway. E v e n t u a l l y , O'Neal s a i d , t h e r e 

were "some sh o t s f i r e d " from the county road, and Thompson had 

i t s employees s t o p work a t the O'Neal p r o p e r t y u n t i l the 

s i t u a t i o n c o u l d be r e s o l v e d . 

Even a f t e r the p r e l i m i n a r y i n j u n c t i o n was i s s u e d i n 

November 2002, Otha, James, and H a r o l d c o n t i n u e d i n t h e i r 

e f f o r t s t o p r e v e n t O'Neal and the H i l l s from u s i n g the 

roadway. L o n n i e H i l l t e s t i f i e d t o an i n c i d e n t t h a t o c c u r r e d 

i n 2005. He e x p l a i n e d t h a t he was a t t e m p t i n g t o use the 

roadway t o reach h i s p r o p e r t y when Otha and a man he l a t e r 

l e a r n e d was John Hallman b l o c k e d h i s way. Hallman t o l d H i l l 

the roadway was p r i v a t e and t h a t he " b e s t not go up i t . " The 

c o n f r o n t a t i o n r e s u l t e d i n a p h y s i c a l a l t e r c a t i o n between H i l l 

and Hallman. 
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More than f o u r years a f t e r the t r i a l , on J u l y 27, 2010, 

the t r i a l c o u r t e n t e r e d i t s judgment. 3 I n the judgment, the 

t r i a l judge s t a t e d t h a t she had " p h y s i c a l l y viewed the s u b j e c t 

p r o p e r t y . " The c o u r t d e t e r m i n e d t h a t O'Neal and the H i l l s had 

e s t a b l i s h e d a p r i v a t e easement by p r e s c r i p t i o n over the 

roadway, d e t e r m i n e d t h a t O'Neal and the H i l l s had a r i g h t t o 

use the roadway t o access t h e i r p r o p e r t i e s , and permanently 

e n j o i n e d the S t e e l e s and t h e i r s u c c e s s o r s i n t i t l e from 

i n t e r f e r i n g w i t h O'Neal and the H i l l s ' use of the roadway. 

The t r i a l c o u r t d e n i e d a l l o t h e r c l a i m s by the p a r t i e s . The 

S t e e l e s f i l e d a motion f o r new t r i a l , which the t r i a l c o u r t 

d e n i e d . The S t e e l e s s u b s e q u e n t l y a p pealed t o the Alabama 

Supreme C o u r t . Our supreme c o u r t t r a n s f e r r e d the a p p e a l t o 

t h i s c o u r t , p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

On a p p e a l , the S t e e l e s argue t h a t the t r i a l c o u r t ' s 

judgment s h o u l d be r e v e r s e d and the cause remanded based on 

the f a i l u r e t o j o i n Jackson County as a p a r t y t o the a c t i o n 

because, the S t e e l e s argue, Jackson County was an 

3There i s no e x p l a n a t i o n i n the r e c o r d f o r the l e n g t h l y 
d e l a y i n the e n t r y of the judgment. 

10 



2100259 

i n d i s p e n s a b l e p a r t y t o the a c t i o n , which, t h e y a s s e r t , 

i n v o l v e d the q u e s t i o n whether the roadway was a p u b l i c road. 

G e n e r a l l y , a county i s an i n d i s p e n s a b l e p a r t y t o an 

a c t i o n s e e k i n g t o determine whether a road i s p u b l i c or 

p r i v a t e . B o l e s v. A u t e r y , 554 So. 2d 959, 962 ( A l a . 1989). 

T h i s , however, was an a c t i o n t o determine whether O'Neal and 

the H i l l ' s c o u l d use the roadway t o access t h e i r o t h e r w i s e 

l a n d l o c k e d p r o p e r t i e s . A f t e r Otha and James began p r e v e n t i n g 

the a d j a c e n t p r o p e r t y owners from u s i n g the roadway, O'Neal 

f i l e d h i s c o m p l a i n t and a s s e r t e d t h a t he was e n t i t l e d t o use 

the roadway f o r one of two r e a s o n s ; s p e c i f i c a l l y , he s t a t e d 

t h a t he " b e l i e v e [ d ] t h a t the county may have m a i n t a i n e d a t 

l e a s t a p o r t i o n of the road i n years p a s t , thus making i t a 

p u b l i c r o a d , " and, a l t e r n a t i v e l y , t h a t he had a c q u i r e d a 

p r i v a t e easement by p r e s c r i p t i o n i n the roadway because he and 

h i s p r e d e c e s s o r s i n t i t l e had used the roadway openly f o r more 

than 20 y e a r s . I n an amended c o m p l a i n t , the H i l l s j o i n e d i n 

a s s e r t i n g these a l l e g a t i o n s . The judgment e n t e r e d i n the case 

e s t a b l i s h e d t h a t O'Neal, the H i l l s and t h e i r r e s p e c t i v e 

s u c c e s s o r s had a p r i v a t e easement by p r e s c r i p t i o n over the 

roadway at i s s u e . I t c o n t a i n e d no f i n d i n g as t o whether the 
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roadway i s a p u b l i c r o a d ; t h u s , the judgment i s not b i n d i n g on 

the county. 

In M e l t o n v. Harbor P o i n t e , LLC, 57 So. 3d 695, 700 ( A l a . 

2010), our supreme c o u r t d i s c u s s e d the a p p l i c a t i o n of Ru l e 

1 9 ( a ) , A l a . R. C i v . P., which p e r t a i n s t o the j o i n d e r of 

i n d i s p e n s a b l e p a r t i e s when j o i n d e r i s f e a s i b l e : 

" T h i s Court s t a t e d i n J.R. McClenney & Son, I n c .  
v. Reimer, 435 So. 2d 50, 52 ( A l a . 1983), t h a t 
' " ' [ i ] n d i s p e n s a b l e p a r t i e s ' are persons who not o n l y 
have an i n t e r e s t i n the c o n t r o v e r s y but an i n t e r e s t 
of such a n a t u r e t h a t a f i n a l decree cannot be made 
w i t h o u t e i t h e r a f f e c t i n g t h a t i n t e r e s t or l e a v i n g 
the c o n t r o v e r s y i n such a c o n d i t i o n t h a t i t s f i n a l 
d e t e r m i n a t i o n may be w h o l l y i n c o n s i s t e n t w i t h e q u i t y 
and good c o n s c i e n c e . " ' (Quoting 1 Champ Lyons, 
Alabama P r a c t i c e , R u l e s of C i v i l Procedure, a t 389 
(1973).) The Court f u r t h e r s t a t e d i n Reimer: 

"'There i s no p r e s c r i b e d f o r m u l a t o be 
m e c h a n i c a l l y a p p l i e d i n e v e r y case t o 
determine whether a p a r t y i s an 
i n d i s p e n s a b l e p a r t y or merely a p r o p e r or 
n e c e s s a r y one. T h i s i s a q u e s t i o n t o be 
d e c i d e d i n the c o n t e x t of the p a r t i c u l a r 
case. P r o v i d e n t Tradesmens Bank & T r u s t  
Co. v. P a t t e r s o n , 390 U.S. 102, 88 S.Ct. 
733, 19 L. Ed. 2d 936 (1968). The i s s u e i s 
one t o be d e c i d e d by a p p l y i n g e q u i t a b l e 
p r i n c i p l e s and, under the c i r c u m s t a n c e s of  
t h i s case, i t would be i n e q u i t a b l e t o  
va c a t e t h i s judgment on motion of the  
defendant, which has so b l a t a n t l y i g n o r e d  
the r u l e s under which i t s mortgagee bank  
c o u l d have so e a s i l y been made a p a r t y . ' 

"435 So. 2d a t 52 (emphasis added)." 
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Our supreme c o u r t a l s o has s t a t e d : 

"Rule 19, , A l a . R. C i v . P., p r o v i d e s f o r j o i n d e r 
needed f o r j u s t a d j u d i c a t i o n . I t s 

purposes i n c l u d e the promotion of j u d i c i a l 
e f f i c i e n c y and the f i n a l d e t e r m i n a t i o n of l i t i g a t i o n 
by i n c l u d i n g a l l p a r t i e s d i r e c t l y i n t e r e s t e d i n the 
c o n t r o v e r s y . Where the p a r t i e s b e f o r e the c o u r t 
a d e q u a t e l y r e p r e s e n t the absent p a r t i e s ' i n t e r e s t s 
and the absent p a r t i e s c o u l d e a s i l y i n t e r v e n e s h o u l d 
they f e a r inadequate r e p r e s e n t a t i o n , no reason 
e x i s t s why the t r i a l c o u r t c o u l d not g r a n t 
m e a n i n g f u l r e l i e f t o the p a r t i e s b e f o r e the c o u r t . 
A l s o , j o i n d e r of absent p a r t i e s i s not a b s o l u t e l y 
n e c e s s a r y where d e t e r m i n a t i o n of the c o n t r o v e r s y 
w i l l not r e s u l t i n a l o s s t o the absent p a r t i e s ' 
i n t e r e s t or where the a c t i o n does not seek a  
judgment a g a i n s t them." 

B y r d Cos. v. Smith, 591 So. 2d 844, 846 ( A l a . 1991) ( c i t a t i o n s 

o m i t t e d ; emphasis added). See a l s o G a t l i n v. J o i n e r , 31 So. 

3d 126, 132 ( A l a . C i v . App. 2009); and Morgan P l a n Co. v. 

Bruce, 266 A l a . 494, 497-98, 97 So. 2d 805, 808 (1957). 

Moreover, t h i s c o u r t has h e l d : 

"The c o u r t , when d e t e r m i n i n g p a r t i e s under Rule 19, 
s h o u l d p l a c e emphasis on the p r a c t i c a l and p r a g m a t i c  
c o n s i d e r a t i o n s of each case. P r o v i d e n t Tradesmen  
Bank & T r u s t v. P a t t e r s o n , 390 U.S. 102, 88 S. Ct. 
733, 19 L. Ed. 2d 936 (1968); Lopez v. M a r t i n L u t h e r  
K i n g , J r . H o s p i t a l , 97 F.R.D. 24 (C.D. C a l . 1983). 
A d e t e r m i n a t i o n of whether an i n t e r e s t under Rule 
19(a)(2) e x i s t s s h o u l d be viewed from a p r a c t i c a l 
s t a n d p o i n t and s h o u l d t u r n on the p a r t i c u l a r s of the 
case. Lopez, s u p r a . " 

13 
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F e l d e r v. S t a t e , 515 So. 2d 17, 18 ( A l a . C i v . App. 1987) 

(emphasis added). 

"A defendant's d e l a y and i t s s e l f - s e r v i n g purpose 
f o r r a i s i n g the i s s u e have a l s o been h e l d t o be 
p r o p e r c o n s i d e r a t i o n s i n d e t e r m i n i n g whether a 
judgment i s p r o p e r i n the absence of a p a r t i c u l a r 
p a r t y . J.R. McClenney & Son, I n c . v. Reimer, 435 
So. 2d 50, 52 ( A l a . 1983). See a l s o , Geer B r o s . ,  
I n c . v. Walker, 416 So. 2d 1045, 1050 ( A l a . C i v . 
App. 1982)." 

B y r d Cos., 591 So. 2d a t 846. 

In d i s c u s s i n g Rule 1 9 ( b ) , A l a . R. C i v . P., which a p p l i e s 

when j o i n d e r i s not f e a s i b l e , one t r e a t i s e has s t a t e d t h a t , 

a f t e r a t r i a l on the m e r i t s , 

"the p r a g m a t i c c o n s i d e r a t i o n s s e t f o r t h i n A l a . R. 
C i v . P. Rule 19(b) as t o whether t o a b o r t the 
l a w s u i t 'weigh h e a v i l y i n f a v o r of p r e s e r v i n g the 
judgment of the t r i a l c o u r t or m o d i f y i n g i t t o 
p r o t e c t the i n t e r e s t s of the absentee and a g a i n s t 
d i s m i s s a l u n l e s s t h e r e had been r e a l p r e j u d i c e t o 
those not b e f o r e the c o u r t . ' 7 Wr i g h t , e t a l . , 
F e d e r a l P r a c t i c e and Procedure: C i v i l (2d e d . ) , 
C i v i l 2d § 1609." 

1 Champ Lyons, J r . , and A l l y W. H o w e l l , Alabama Ru l e s of C i v i l 

P rocedure A n n o t a t e d a t 566 (4th ed. 2004). Another t r e a t i s e 

has s t a t e d t h a t , "[b]ecause the d o c t r i n e of i n d i s p e n s a b i l i t y 

i s e q u i t a b l e i n c h a r a c t e r , the c o u r t w i l l not d i s m i s s f o r 

n o n j o i n d e r when s p e c i a l c i r c u m s t a n c e s would make i t 

14 
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i n e q u i t a b l e t o do so." 7 C h a r l e s A. Wright e t a l . , 7 F e d e r a l  

P r a c t i c e and Procedure § 1611 a t 169 (3d ed. 2001). 

In a case i n v o l v i n g the i s s u e of whether the f a i l u r e t o 

j o i n an a l l e g e d l y " i n d i s p e n s a b l e p a r t y " r e q u i r e d r e v e r s a l , the 

Supreme Court of N o r t h Dakota a f f i r m e d the judgment of the 

t r i a l c o u r t , e c h o i n g the r a t i o n a l e e x p r e s s e d i n the quote 

above from Lyons and H o w e l l , Alabama Ru l e s of C i v i l Procedure  

Annotated: 

"'The purpose of the compulsory 
j o i n d e r r u l e i s t o p r o t e c t an absent p a r t y 
from p r e j u d i c e , t o p r o t e c t p a r t i e s from 
harassment by s u c c e s s i v e s u i t s , and t o 
p r o t e c t the c o u r t s from b e i n g imposed upon 
by m u l t i p l e l i t i g a t i o n . Cudworth v. 
Cudworth, 312 N.W.2d 331, 333 (N.D. 1981). 
A l t h o u g h the f a i l u r e t o j o i n an 
i n d i s p e n s a b l e p a r t y may be r a i s e d f o r the 
f i r s t time on a p p e a l , "[o]nce the t r i a l has 
been c o n c l u d e d , t h e p r a g m a t i c 
c o n s i d e r a t i o n s i n Rule 19 weigh h e a v i l y i n 
f a v o r of p r e s e r v i n g the judgment of the 
t r i a l c o u r t ... and a g a i n s t d i s m i s s a l 
u n l e s s t h e r e has been r e a l p r e j u d i c e t o 
those not b e f o r e the c o u r t . " Cudworth v.  
Cudworth, sup r a , 312 N.W.2d a t 334. 
D i s m i s s a l of an a c t i o n f o r n o n j o i n d e r of a 
p a r t y i s an extreme remedy which s h o u l d 
o n l y be g r a n t e d where a p a r t y i s t r u l y 
" i n d i s p e n s a b l e . " Kouba v. Great P l a i n s  
P e l l e t i n g , I n c . , 372 N.W.2d 884, 887 (N.D. 
1985).' 

"Erdmann v. Thomas, 446 N.W.2d 245, 249 (N.D. 
1989). " 
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In re E s t a t e of Murphy, 554 N.W.2d 432, 438 (N.D. 1996). 

C o u r t s have been s t r u g g l i n g f o r decades w i t h the i s s u e of 

whether t o r e v e r s e a judgment t h a t does not a f f e c t the r i g h t s 

of a p a r t y t h a t has been deemed " i n d i s p e n s a b l e " a f t e r the 

e n t r y of the judgment. In d i s s e n t i n g t o the r e v e r s a l of a 

judgment t h a t c o n f i r m e d the i n t e r e s t of the n o n j o i n e d 

" i n d i s p e n s a b l e " p a r t y , Judge Hutcheson of the U n i t e d S t a t e s 

C ourt of Appeals f o r the F i f t h C i r c u i t n o t e d t h a t " i t seems t o 

me a v a i n t h i n g t o r e v e r s e f o r the absence of p a r t i e s a 

judgment whose r i g h t s i t does not a d v e r s e l y a f f e c t . " C a l c o t e  

v. Texas Pac. C o a l & O i l Co., 157 F.2d 216, 224 (5th C i r . 

1946) (Hutcheson, J . , d i s s e n t i n g ) . 

In Lyons and H o w e l l , Alabama Ru l e s of C i v i l Procedure  

A n n o t a t e d , i t i s noted t h a t the r e v e r s a l of the judgment i n 

Davis v. B u r n e t t e , 341 So. 2d 118 ( A l a . 1976), i n which the 

t r i a l c o u r t ' s judgment appeared t o be f a v o r a b l e t o the 

i n t e r e s t of the absent p a r t y , " a p p a r e n t l y r e q u i r e d a second 

t r i a l w h i l e an a f f i r m a n c e would end the m a t t e r and would 

perhaps have b e t t e r s e r v e d a purpose of compulsory j o i n d e r of 

p r e v e n t i n g i m p o s i t i o n on the c o u r t s . A c c o r d , 7 Wr i g h t , e t 

a l . , F e d e r a l P r a c t i c e and Procedure: C i v i l (2d e d . ) , C i v i l 2d 
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§ 1609." 1 Lyons and H o w e l l , Alabama Rul e s of C i v i l Procedure 

A n n o t a t e d a t 566. 

The r e c o r d i n t h i s case i n d i c a t e s t h a t the S t e e l e s f i l e d 

b o t h a c o u n t e r c l a i m and a t h i r d - p a r t y c o m p l a i n t i n t h i s a c t i o n 

and d i d not j o i n the county as a p a r t y . The r e c o r d a l s o 

i n d i c a t e s t h a t the S t e e l e s do not want anyone u s i n g the 

roadway a c r o s s t h e i r p r o p e r t y . Otha t e s t i f i e d t h a t she had 

never g i v e n O'Neal and the H i l l s p e r m i s s i o n t o use the 

roadway. D u r i n g c r o s s - e x a m i n a t i o n , she s t a t e d t h a t i t was her 

roadway. When the a t t o r n e y q u e s t i o n i n g her r e p l i e d t h a t t h a t 

was the q u e s t i o n they were i n c o u r t t o determine, Otha s a i d , 

" I know whose roa d i t i s . " A f t e r f u r t h e r q u e s t i o n i n g , Otha 

and the a t t o r n e y r e p r e s e n t i n g O'Neal and the H i l l s had the 

f o l l o w i n g d i s c u s s i o n : 

"Q. [By the p l a i n t i f f s ' a t t o r n e y ] : So the r o a d 
needs some work on i t , doesn't i t ? 

"A.: No, i t doesn't need any work on i t . 

"Q.: The ro a d doesn't need any work on i t ? 

"A.: No, s i r . We're not g o i n g t o use i t 
anymore. I need the f i e l d — m y p r o p e r t y more than I 
need the road. 

"Q.: I f Judge H o l t says t h a t Mr. O'Neal and Mr. 
H i l l have the r i g h t t o use t h a t road, are you g o i n g 
t o l e t them use the road? 

17 
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"A.: No. 

"Q.: No, you're not? 

"A.: No. 

"Q.: You're not g o i n g t o do i t ? 

"A.: No. I c a n ' t . I can't open my l a n d up t o 
the p u b l i c --

"Q.: So -¬

"A.: — t o the h u n t i n g community. 

"Q.: So you're not g o i n g t o f o l l o w the Judge's 
o r d e r ? 

"A.: I ' l l have t o a p p e a l i t . 

"Q.: But i f you a p p e a l i t and t h a t Court says 
t h a t they have a r i g h t t o use the road, you -¬

"A.: W e l l , w e ' l l go somewhere e l s e and a p p e a l 
i t . 

"Q.: You're not g o i n g t o l e t these gentlemen -¬
"A.: I have t o have my l a n d . And I can't open 

i t up -- You've seen what they done a l r e a d y . 

"Q.: Yes, ma'am, I have; the road l o o k s good. 

"A.: Yes. But my farm l o o k s bad. And I need 
the farm, I don't need the r o a d . " 

T h i s m a t t e r has been i n l i t i g a t i o n s i n c e November 2002. 

The S t e e l e s had ample o p p o r t u n i t y t o j o i n the county as a 

p a r t y t o t h i s a c t i o n , and t h e y f a i l e d t o do so. F u r t h e r , the 
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r e c o r d c l e a r l y demonstrates t h a t the S t e e l e s do not want the 

roadway t o be d e c l a r e d a p u b l i c road. I t appears t h a t the 

S t e e l e s may be r a i s i n g the i s s u e of the county's j o i n d e r as a 

d e l a y i n g t a c t i c and d o i n g so s i n g l y f o r the purpose of g a i n i n g 

a second o p p o r t u n i t y t o t r y t h e i r case. At t h i s stage i n the 

l i t i g a t i o n , t o r e v e r s e the judgment--at the S t e e l e s ' r e q u e s t - ¬

on the ground t h a t the county i s an i n d i s p e n s a b l e p a r t y i n 

what i s c l e a r l y a p r i v a t e d i s p u t e , t h i s c o u r t would be g i v i n g 

the S t e e l e s t h a t second o p p o r t u n i t y , i . e . , a second b i t e a t 

the a p p l e . 

O'Neal and the H i l l s merely wanted the S t e e l e s t o s t o p 

b l o c k i n g t h e i r access t o t h e i r p r o p e r t i e s v i a the roadway. 

The t r i a l c o u r t g r a n t e d them the r e l i e f r e q u e s t e d w i t h o u t 

h a v i n g t o make a d e t e r m i n a t i o n t h a t the roadway was a p u b l i c 

road; t h u s , the r e l i e f r e q u e s t e d was o b t a i n e d w i t h o u t h a v i n g 

t o i n c l u d e the county as a p a r t y . No p r e j u d i c e t o the county 

has been shown. The judgment imposes no d u t i e s or 

r e s p o n s i b i l i t i e s on the county, and i t does not f o r e c l o s e a 

l a t e r a c t i o n r e g a r d i n g whether the roadway i s a p u b l i c road. 

A c c o r d i n g l y , we conclude t h a t , f o r the e q u i t a b l e and 

p r a g m a t i c reasons a l l o w e d by Rule 19, A l a . R. C i v . P., the 
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t r i a l c o u r t d i d not e r r i n r e f u s i n g t o add Jackson County t o 

t h i s a c t i o n as an i n d i s p e n s a b l e p a r t y . 

The S t e e l e s contend t h a t the t r i a l c o u r t e r r e d i n 

d e t e r m i n i n g t h a t O'Neal and the H i l l s had p r e s e n t e d 

s u b s t a n t i a l e v i d e n c e d e m o n s t r a t i n g t h a t t h e y had e s t a b l i s h e d 

a p r i v a t e easement by p r e s c r i p t i o n . As mentioned, the t r i a l 

c o u r t h e a r d ore tenus e v i d e n c e i n t h i s case; t h u s , our 

s t a n d a r d of r e v i e w i s as f o l l o w s . 

"Because the t r i a l c o u r t heard ore tenus 
e v i d e n c e d u r i n g the bench t r i a l , the ore tenus 
s t a n d a r d of r e v i e w a p p l i e s . Our ore tenus s t a n d a r d 
of r e v i e w i s w e l l s e t t l e d . '"When a judge i n a 
n o n j u r y case hears o r a l t e s t i m o n y , a judgment based 
on f i n d i n g s of f a c t based on t h a t t e s t i m o n y w i l l be 
presumed c o r r e c t and w i l l not be d i s t u r b e d on appeal 
exc e p t f o r a p l a i n and p a l p a b l e e r r o r . " ' Smith v.  
Muchia, 854 So. 2d 85, 92 ( A l a . 2003) ( q u o t i n g 
A l l s t a t e I n s . Co. v. S k e l t o n , 675 So. 2d 377, 379 
( A l a . 1 996)). 

"'"The ore tenus r u l e i s grounded upon the 
p r i n c i p l e t h a t when the t r i a l c o u r t hears 
o r a l t e s t i m o n y i t has an o p p o r t u n i t y t o 
e v a l u a t e the demeanor and c r e d i b i l i t y of 
w i t n e s s e s . " H a l l v. Mazzone, 486 So. 2d 
408, 410 ( A l a . 1986). The r u l e a p p l i e s t o 
" d i s p u t e d i s s u e s of f a c t , " whether the 
d i s p u t e i s based e n t i r e l y upon o r a l 
t e s t i m o n y or upon a c o m b i n a t i o n of o r a l 
t e s t i m o n y and documentary e v i d e n c e . Born  
v. C l a r k , 662 So. 2d 669, 672 ( A l a . 1995) . 
The ore tenus s t a n d a r d of r e v i e w , 
s u c c i n c t l y s t a t e d , i s as f o l l o w s : 
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"'"[W]here the e v i d e n c e has been 
[presented] ore t e n u s , a 
p r e s u m p t i o n of c o r r e c t n e s s 
a t t e n d s the t r i a l c o u r t ' s 
c o n c l u s i o n on i s s u e s of f a c t , and 
t h i s C ourt w i l l not d i s t u r b the 
t r i a l c o u r t ' s c o n c l u s i o n u n l e s s 
i t i s c l e a r l y erroneous and 
a g a i n s t the g r e a t weight of the 
e v i d e n c e , but w i l l a f f i r m the 
judgment i f , under any r e a s o n a b l e 
a s p e c t , i t i s s u p p o r t e d by 
c r e d i b l e e v i d e n c e . " ' 

"Reed v. Board of T r s . f o r Alabama S t a t e U n i v . , 77 8 
So. 2d 791, 795 ( A l a . 2000) ( q u o t i n g R a i d t v. Crane, 
342 So. 2d 358, 360 ( A l a . 1977)). However, ' t h a t 
p resumption [of c o r r e c t n e s s ] has no a p p l i c a t i o n when 
the t r i a l c o u r t i s shown t o have i m p r o p e r l y a p p l i e d 
the law t o the f a c t s . ' Ex p a r t e Board of Zoning  
Adjustment of M o b i l e , 636 So. 2d 415, 417 ( A l a . 
1994)." 

Kennedy v. B o l e s I n v s . , I n c . , 53 So. 3d 60, 67-68 ( A l a . 2010). 

"[T]he ore tenus presumption i s f u r t h e r s t r e n g t h e n e d i n a case 

i n v o l v i n g a d i s p u t e over r e a l p r o p e r t y , where the t r i a l judge 

views the l a n d i n q u e s t i o n . " H e r e f o r d v. Gingo-Morgan Park, 

551 So. 918, 920 ( A l a . 1989). "'[W]here a t r i a l judge t a k e s 

a view of the s u b j e c t p r o p e r t y t h e r e must be a s t r o n g showing 

of e r r o r b e f o r e r e v e r s a l i s p r o p e r . ' " M i l l e r v. H a r r i s , 945 

So. 2d 1072, 1076 ( A l a . C i v . App. 2006) ( q u o t i n g B u l l v.  

Salsman, 435 So. 2d 27, 30 ( A l a . 1983)). 
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In t h e i r b r i e f t o t h i s c o u r t , the S t e e l e s contend t h a t 

the H i l l s and O'Neal f a i l e d t o prove t h a t t h e y "possessed" the 

roadway t o the e x c l u s i o n of o t h e r s or t h a t t h e i r " c l a i m of 

t i t l e " t o the roadway was adverse, c o n t i n u o u s , and 

u n i n t e r r u p t e d f o r the 20 years b e f o r e the a c t i o n was f i l e d . 

In Johnson v. Metro Land Co., 18 So. 3d 962, 968 ( A l a . C i v . 

App. 2009), t h i s c o u r t r e i t e r a t e d the w e l l s e t t l e d law 

r e g a r d i n g the e s t a b l i s h m e n t of a p r i v a t e easement by 

p r e s c r i p t i o n : 

" I n Andrews v. H a t t e n , 794 So. 2d 1184, 1186 ( A l a . 
C i v . App. 2001), t h i s c o u r t i n d i c a t e d t h a t , ' [ i ] n 
o r d e r t o e s t a b l i s h [a p r i v a t e ] easement by 
p r e s c r i p t i o n , the c l a i m a n t must use the p r o p e r t y 
over which the easement i s c l a i m e d , f o r a p e r i o d of 
20 years or more, i n a manner adverse t o the owner 
of the p r o p e r t y , under a c l a i m of r i g h t , and the use 
must be e x c l u s i v e , c o n t i n u o u s , and u n i n t e r r u p t e d , 
w i t h the a c t u a l or pre s u m p t i v e knowledge of the 
owner.'" 

In B e l c h e r v. B e l c h e r , 284 A l a . 254, 257, 224 So. 2d 613, 

615 (1969), our supreme c o u r t a f f i r m e d a judgment h o l d i n g t h a t 

the owners of p r o p e r t y a d j a c e n t t o p r o p e r t y t r a v e r s e d by the 

road at i s s u e had a p r i v a t e easement by p r e s c r i p t i o n i n the 

road. E v i d e n c e i n t h a t case i n d i c a t e d t h a t the p r o p e r t y 

owners s e e k i n g the easement had used the road f o r more than 20 

years t o access t h e i r p r o p e r t y . B e l c h e r , 284 A l a . a t 256, 406 
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So. 2d a t 614. As i n t h i s case, the roa d a t i s s u e i n B e l c h e r 

was the a d j a c e n t p r o p e r t y owners' o n l y means of a c c e s s i n g 

t h e i r p r o p e r t y by v e h i c l e ; t h e y used the roa d t o h a u l t h e i r 

b e l o n g i n g s t o and from t h e i r p r o p e r t y , t h e i r c h i l d r e n used the 

road t o go t o and from s c h o o l , and t h e i r v i s i t o r s used the 

road when the y v i s i t e d by c a r . I d . , 284 A l a . a t 256-57, 406 

So. 2d at 614-15. 

L i k e w i s e , i n F i s h e r v. Higginbotham, 406 So. 2d 888 ( A l a . 

1981), our supreme c o u r t a f f i r m e d a judgment h o l d i n g t h a t a 

p r i v a t e easement by p r e s c r i p t i o n had been e s t a b l i s h e d by 

owners of p r o p e r t y a d j o i n i n g another's t r a c t of p r o p e r t y 

t r a v e r s e d by the roa d i n q u e s t i o n . F i s h e r , 406 So. 2d a t 888. 

The p r o p e r t y owners s e e k i n g the easement, as w e l l as t h e i r 

p r e d e c e s s o r s , had used the r o a d f o r almost 50 y e a r s . I d . 

And a g a i n , as i n t h i s case, the roa d was the o n l y means the 

p r o p e r t y owners had t o access t h e i r p r o p e r t y . In a f f i r m i n g 

the judgment e s t a b l i s h i n g the easement, our supreme c o u r t 

noted t h a t the p r o p e r t y owners s e e k i n g the easement had 

"produced e v i d e n c e of s i m i l a r use [as the use demonstrated i n 

B e l c h e r ] ... e x t e n d i n g over s e v e r a l decades, and we cannot say 
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t h a t the decree of the t r i a l c o u r t was p l a i n l y erroneous or 

m a n i f e s t l y u n j u s t . " I d . a t 889. 

Here, the u n d i s p u t e d e v i d e n c e i n d i c a t e s t h a t , s i n c e a t 

l e a s t 1972, P h i l l i p s and h i s s u c c e s s o r s have used the roadway 

c o n t i n u o u s l y t o access the p r o p e r t i e s now owned by the H i l l s 

and O'Neal. Other e v i d e n c e i n d i c a t e d t h a t the roadway had 

been i n use s i n c e a t l e a s t 1911. There i s no i n d i c a t i o n i n 

the r e c o r d t h a t anyone ever asked Otha, James, or H a r o l d f o r 

p e r m i s s i o n t o use the roadway; t h u s , the H i l l s ' and O'Neal's 

use of the roadway was adverse t o the S t e e l e s ' t i t l e . See  

F i s h e r , s u p r a . The e v i d e n c e a l s o demonstrates t h a t the 

S t e e l e s had a c t u a l knowledge t h a t o t h e r s were u s i n g the 

roadway t o access the p r o p e r t y t h a t l a y beyond t h e i r s . 

In B e l c h e r , our supreme c o u r t d i s c u s s e d the meaning of 

" e x c l u s i v i t y " i n the c o n t e x t of o b t a i n i n g an easement as 

f o l l o w s : 

" [ I ] n T i f f a n y R e a l P r o p e r t y , T h i r d E d i t i o n , V o l . 4, 
§ 1199, ' N e c e s s i t y of e x c l u s i v e u s e r , ' [was d e f i n e d ] 
as f o l l o w s : 

" ' I t i s sometimes s a i d t h a t , i n o r d e r 
t o a c q u i r e a r i g h t of u s e r by p r e s c r i p t i o n , 
the u s e r d u r i n g the p r e s c r i p t i v e p e r i o d 
must be e x c l u s i v e , but t h i s appears t o be 
so i n a v e r y l i m i t e d sense, i f a t a l l . I t 
means, i t has been s a i d , no more than t h a t 
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the c l a i m a n t ' s r i g h t must r e s t upon i t s own 
f o u n d a t i o n s and not depend upon a l i k e 
r i g h t i n any o t h e r p e r s o n ; i t i s not 
n e c e s s a r y t h a t he s h o u l d have been the o n l y 
one who used or was e n t i t l e d t o use i t , so 
l o n g as he used i t under a c l a i m of r i g h t 
i n d e p e n d e n t l y of o t h e r s . For i n s t a n c e , the 
us e r of another's l a n d f o r purposes of 
passage, i f c o n t i n u e d f o r the p r e s c r i p t i v e 
p e r i o d , may op e r a t e t o c r e a t e an easement 
of a r i g h t of way, a l t h o u g h the owner of 
the l a n d a l s o passes upon the same l i n e or 
a l l o w s o t h e r s t o pass t h e r e o n , nor i s i t 
m a t e r i a l , i n t h i s r e g a r d , t h a t an e x a c t l y 
s i m i l a r easement of passage i n f a v o r of 
another i s a l r e a d y e x i s t e n t , or i s i n 
course of e s t a b l i s h m e n t . ' " 

B e l c h e r , 284 A l a . a t 257, 224 So. 2d a t 615. 

In t h i s case, H a r o l d t e s t i f i e d t h a t a c a b l e had been 

p l a c e d a c r o s s the e n t r a n c e t o the roadway i n the 1970s. No 

ev i d e n c e was p r e s e n t e d t o d i s p u t e t h a t c l a i m . Lonnie H i l l 

e r e c t e d a gate a t the e n t r a n c e t o the roadway i n 1984, and he 

p r o v i d e d gate keys o n l y t o James S t e e l e and, when O'Neal 

purchased h i s p r o p e r t y , t o O'Neal and the u t i l i t y company so 

t h a t t h e y c o u l d use the roadway t o access the O'Neal p r o p e r t y . 

The l o c k e d gate i n d i c a t e s t h a t the H i l l s and O'Neal i n t e n d e d 

the use of the roadway t o be e x c l u s i v e t o the p r o p e r t y owners 

a l o n g the roadway and t h e i r g u e s t s , r e g a r d l e s s of whether 

o t h e r s used the roadway t o re a c h h u n t i n g and f i s h i n g 
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d e s t i n a t i o n s . The t r i a l c o u r t ' s judgment i n t h i s case i s 

s u p p o r t e d by s u b s t a n t i a l e v i d e n c e , and, as was the case i n 

B e l c h e r and F i s h e r , we cannot say t h a t the t r i a l c o u r t ' s 

judgment i n t h i s case was p l a i n l y e r r o n e o u s . 

The S t e e l e s a l s o contend t h a t the t r i a l c o u r t e r r e d i n 

f a i l i n g t o award them monetary damages f o r t r e s p a s s and f o r 

the a c t u a l damage the y c l a i m was done t o t h e i r p r o p e r t y . In 

i t s judgment, the t r i a l c o u r t d i d not s p e c i f i c a l l y address the 

S t e e l e s ' c l a i m f o r monetary damages. A f t e r f i n d i n g t h a t the 

H i l l s and O'Neal had e s t a b l i s h e d a p r i v a t e easement by 

p r e s c r i p t i o n and s e t t i n g f o r t h t h e i r r i g h t s a c c o r d i n g l y , the 

t r i a l c o u r t d e n i e d a l l o t h e r r e l i e f or c l a i m s of the p a r t i e s . 

I t i s w e l l s e t t l e d t h a t , i n the absence of s p e c i f i c f i n d i n g s 

of f a c t , an a p p e l l a t e c o u r t w i l l presume t h a t the t r i a l c o u r t 

made those f i n d i n g s n e c e s s a r y t o s u p p o r t i t s judgment, u n l e s s 

such f i n d i n g s would be c l e a r l y e r r o n e o u s . Baker v. Baker, 862 

So. 2d 659, 662 ( A l a . C i v . App. 2003); see a l s o Ex p a r t e  

Bryowsky, 676 So.2d 1322, 1324 ( A l a . 1996). 

The r e c o r d i n d i c a t e s t h a t w i t n e s s e s d i s a g r e e d about the 

c o n d i t i o n of the roadway a f t e r Thompson's employees worked on 

i t . H a r o l d t e s t i f i e d t h a t the roadway was not i n as good a 
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c o n d i t i o n as i t had been b e f o r e the summer of 2002. He d e n i e d 

t h a t the roadway had been r e s t o r e d and s a i d t h a t where 

p r e v i o u s l y he had been a b l e t o d r i v e "down through t h e r e w i t h 

my c a r , " he "wouldn't put any k i n d of c a r down through t h e r e " 

a t the time of the t r i a l . He l a t e r t e s t i f i e d t h a t he c o u l d 

not d r i v e h i s s m a l l c a r down the roadway because of r u t s , and 

he "assume[d]" one c o u l d not d r i v e a m i d - s i z e d c a r on the 

roadway because, he s a i d , the c a r would drag. 

H a r o l d acknowledged t h a t he had not m a i n t a i n e d the 

roadway s i n c e l i t i g a t i o n began i n t h i s case i n 2002. When 

H a r o l d was shown photographs of the roadway taken i n the f a l l 

o f 2004, a f t e r Thompson had graded i t , he a d m i t t e d t h a t i n the 

photographs the roadway appeared t o be i n b e t t e r c o n d i t i o n 

than i t had been i n 2002, " i f the [photographs] were r e a l . " 

However, he d e n i e d t h a t the photographs a c c u r a t e l y d e p i c t e d 

the roadway a t the time of t r i a l . 

H a r o l d a l s o t e s t i f i e d t h a t the t i m b e r - h a r v e s t i n g company 

or "whoever" graded the roadway had pushed " d i r t and s t u f f " 

i n t o a fence t h a t ran b e s i d e the roadway. He a l s o s a i d t h a t 

t r e e s had been knocked i n t o the fence and t h a t the fence was 

i n shambles. He s a i d t h a t b e f o r e the roadway was graded, the 
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fence had been good. H a r o l d a l s o c l a i m e d t h a t a b u l l d o z e r had 

demolished a shed next t o h i s barn w h i l e work on the roadway 

was b e i n g done. He a l s o t e s t i f i e d t h a t a d i t c h t h a t had 

d r a i n e d water from the roadway i n t o a cree k was stopped up and 

t h a t water now backs up i n a f i e l d t h a t had once been 

c u l t i v a t e d . H a r o l d s a i d t h a t p r e v i o u s l y he had r e n t e d the 

f i e l d b ut t h a t the people who l e a s e d i t had t o l d him the y 

c o u l d no l o n g e r grow beans t h e r e because t h e r e was now too 

much water i n the f i e l d . 

Wayne Summers, who s a i d he was "maybe [a] r e a l d i s t a n t " 

r e l a t i v e of the S t e e l e s , t e s t i f i e d t h a t , w i t h Otha's 

p e r m i s s i o n , he had walked on the roadway "a coup l e of times a 

week" f o r s e v e r a l y e a r s , b o t h b e f o r e and a f t e r 2002. Summers 

s a i d t h a t he d i d not know of anyone o t h e r than the S t e e l e s who 

used the roadway and t h a t he was u n f a m i l i a r w i t h anyone e l s e 

who would have a need t o use the roadway. 

On d i r e c t e x a m i n a t i o n , Summers s a i d t h a t , a t the time of 

the t r i a l , the roadway was i n a worse c o n d i t i o n than i t had 

been b e f o r e 2002. B e f o r e 2002, he s a i d , t h e r e were p l a c e s 

where the roadway h e l d water, b u t, he added, the roadway had 

a r o c k bottom and a c a r c o u l d be d r i v e n on i t . He t e s t i f i e d 
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t h a t , c u r r e n t l y , when i t r a i n s "you can't d r i v e a f o u r - w h e e l 

t r u c k down through t h e r e , p r o b a b l y . " He a l s o s a i d a f i e l d 

next t o the roadway c o u l d no l o n g e r be c u l t i v a t e d because i t 

was muddy. However, on c r o s s - e x a m i n a t i o n , Summers t e s t i f i e d 

t h a t , s i n c e 2004, b r u s h had been c l e a r e d o f f the roadway and 

t h a t i t was w i d e r than i t had been, but o t h e r w i s e , he s a i d , i t 

l o o k e d the same. 

On the o t h e r hand, w i t n e s s e s t e s t i f y i n g on b e h a l f of the 

H i l l s and O'Neal t e s t i f i e d t h a t the roadway had been improved 

s i n c e the H i l l s and O'Neal had been u s i n g i t . O'Neal 

t e s t i f i e d t o improvements he had made t o the roadway. 

A d d i t i o n a l l y , Mark Henley, who Thompson had h i r e d t o r e p a i r 

the roadway when i t had f i n i s h e d h a r v e s t i n g t i m b e r on O'Neal's 

p r o p e r t y , t e s t i f i e d t o improvements he had made t o the 

roadway. Henley s a i d t h a t he d i d the road work i n January 

2004. He s a i d t h a t he c o u l d see where water had been r u s h i n g 

a c r o s s the roadway, so he c l e a n e d out the d i t c h t h a t ran 

b e s i d e the roadway and put down g r a v e l " t o keep the water 

g o i n g down the d i t c h . " Henley d e n i e d t h a t he had knocked down 

any t r e e s w h i l e w o r k i n g on the roadway. There was a l s o no 
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ev i d e n c e p r e s e n t e d i n d i c a t i n g t h a t Henley was r e s p o n s i b l e f o r 

damage t o the S t e e l e s ' fence and shed. 

Todd Langston, who a l s o worked f o r Thompson, s a i d t h a t 

when he f i r s t saw the roadway, i t had s t a n d i n g water, b r u s h on 

the s i d e of the roadway was grown up and hanging over the 

roadway, and the roadway had r o c k s on i t . B e f o r e t i m b e r 

h a r v e s t i n g began on O'Neal's l a n d , Langston s a i d , Thompson 

improved the roadway so t h a t l o g g i n g t r u c k s c o u l d use i t . 

When the t i m b e r h a r v e s t i n g was completed, he s a i d , Henley 

improved the roadway and l e f t i t i n good c o n d i t i o n . Langston 

t e s t i f i e d t h a t he wished t h a t Thompson had had more time t o do 

more work on the roadway, b ut, he s a i d , the s i t u a t i o n w i t h 

Otha and James, d e s c r i b e d e a r l i e r , d i d not a l l o w Thompson t o 

f i n i s h i m p r o v i n g the roadway i n the manner i t n o r m a l l y would 

have. There was no ev i d e n c e p r e s e n t e d i n d i c a t i n g t h a t 

Thompson had damaged the shed or the fen c e . 

The e v i d e n c e r e g a r d i n g the damage, i f any, t o the roadway 

was i n d i s p u t e , as was e v i d e n c e r e g a r d i n g whether work on the 

roadway had caused an i n f l u x of water onto the S t e e l e s ' f i e l d . 

H a r o l d t e s t i f i e d t h a t a d i t c h t h a t had d r a i n e d water from the 

roadway i n t o a creek was stopped up, c a u s i n g the water t o back 
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up; Henley t e s t i f i e d t h a t he had c l e a n e d out the d i t c h and had 

r e p a i r e d i t so t h a t water d i d not o v e r f l o w the d i t c h . No 

ev i d e n c e was p r e s e n t e d as t o who was r e s p o n s i b l e f o r the 

damage t o the S t e e l e s ' fence and shed. Moreover, we note t h a t 

the t r i a l c o u r t p e r s o n a l l y viewed the roadway a t i s s u e . 

Pursuant t o the ore tenus s t a n d a r d of r e v i e w a p p l i c a b l e i n 

t h i s case, t h i s c o u r t may not reweigh the e v i d e n c e or s i t i n 

judgment of d i s p u t e d e v i d e n c e . 

"'When the e v i d e n c e i n a case i s i n c o n f l i c t , the 
t r i e r of f a c t has t o r e s o l v e the c o n f l i c t s i n the 
t e s t i m o n y , and i t i s not w i t h i n the p r o v i n c e of the 
a p p e l l a t e c o u r t t o reweigh the t e s t i m o n y and 
s u b s t i t u t e i t s own judgment f o r t h a t of the t r i e r of 
f a c t . ' D e l b r i d g e v. C i v i l Serv. Bd. of T u s c a l o o s a , 
481 So. 2d 911, 913 ( A l a . C i v . App. 1985). '[A]n 
a p p e l l a t e c o u r t may not s u b s t i t u t e i t s judgment f o r 
t h a t of the t r i a l c o u r t . To do so would be t o 
reweigh the e v i d e n c e , which Alabama law does not 
a l l o w . ' Ex p a r t e F o l e y , 864 So. 2d 1094, 1099 ( A l a . 
2003) ( c i t a t i o n s o m i t t e d ) . " 

Ex p a r t e R.E.C., 899 So. 2d 272, 279 ( A l a . 2004). 

Based upon the e v i d e n c e i n the r e c o r d , we conclude t h a t 

the t r i a l c o u r t c o u l d have found t h a t the S t e e l e s had f a i l e d 

t o prove t h a t , t o the e x t e n t any of t h e i r p r o p e r t y , i n c l u d i n g 

the roadway, the f i e l d , the f e n c e , and the shed, was damaged, 

the named d e f e n d a n t s ' had caused t h a t damage. The r e c o r d 
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s u p p o r t s the t r i a l c o u r t ' s judgment r e j e c t i n g the S t e e l e s ' 

c l a i m f o r monetary damages. 

The S t e e l e s have not p r o v i d e d t h i s c o u r t w i t h any b a s i s 

f o r r e v e r s a l . For the reasons s t a t e d above, the judgment of 

the t r i a l c o u r t i s a f f i r m e d . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n and Bryan, J J . , concur. 

Thomas, J . , d i s s e n t s , w i t h w r i t i n g , which Moore, J . , 

j o i n s . 
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THOMAS, Judge, d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t . I would r e v e r s e the judgment of 

the t r i a l c o u r t and remand the cause f o r the j o i n d e r of 

Jackson County as an i n d i s p e n s a b l e p a r t y t o the a c t i o n . The 

county i s an i n d i s p e n s a b l e p a r t y t o an a c t i o n s e e k i n g t o 

determine whether a roa d i s p u b l i c or p r i v a t e . B o l e s v. 

A u t e r y , 554 So. 2d 959, 962 ( A l a . 1989). 

"The t r i a l c o u r t ' s d e t e r m i n a t i o n of whether the 
road was p u b l i c or was p r i v a t e might a f f e c t not o n l y 
the r i g h t s of the i n d i v i d u a l l i t i g a n t s but a l s o the 
r i g h t s of members of the p u b l i c t o use the road, the 
duty of the county t o m a i n t a i n i t , and the l i a b i l i t y 
of the county f o r f a i l u r e t o m a i n t a i n i t . I f the 
county i s not j o i n e d as a p a r t y , then n e i t h e r i t nor 
o t h e r members of the p u b l i c are bound by the t r i a l 
c o u r t ' s r u l i n g . A c c o r d i n g l y , i f the county and 
o t h e r persons are not bound, then the s t a t u s of the 
road as p u b l i c or p r i v a t e i s s u b j e c t t o b e i n g 
l i t i g a t e d a g a i n , and the r e s u l t s of l a t e r l i t i g a t i o n 
may be i n c o n s i s t e n t w i t h the r e s u l t s of the i n i t i a l 
l i t i g a t i o n . " 

B o l e s , 554 So. 2d a t 961. 

One of the t h e o r i e s advanced by Hugh O'Neal, Lonnie 

H i l l , and A n i t a H i l l i n t h e i r c o m p l a i n t was t h a t the roadway 

had been, and remained, a p u b l i c road. Testimony was l a t e r 

i n t r o d u c e d at t r i a l r e g a r d i n g whether the roadway was a p u b l i c 

road, and O'Neal and the H i l l s argued a g a i n i n t h e i r p o s t t r i a l 

b r i e f t h a t the roadway was a p u b l i c road. Thus, the q u e s t i o n 
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whether the roadway was a p u b l i c r o a d was c l e a r l y b e f o r e the 

t r i a l c o u r t . A l t h o u g h the t r i a l c o u r t found i n f a v o r of 

O'Neal and the H i l l s based on t h e i r a l t e r n a t e c l a i m — t h a t 

t h e y had a p r i v a t e easement by p r e s c r i p t i o n i n the roadway -¬

t h a t d e t e r m i n a t i o n n e c e s s a r i l y i m p l i e s a f i n d i n g t h a t the 

roadway i s not a p u b l i c road, a l l o w i n g O'Neal and the H i l l s , 

a l o n g w i t h Otha S t e e l e and H a r o l d S t e e l e , t o e x c l u d e the 

p u b l i c from a c c e s s i n g the roadway. Because the q u e s t i o n 

whether the roadway was a p u b l i c road was at i s s u e i n the 

t r i a l c o u r t , and because the t r i a l c o u r t ' s judgment a f f e c t s 

the use of the roadway by the p u b l i c , Jackson County was an 

i n d i s p e n s a b l e p a r t y t o the a c t i o n . See W i l s o n v. B e r r y , 36 So. 

3d 559 ( A l a . C i v . App. 2009). 

T h i s c o u r t has r o u t i n e l y r e v e r s e d judgments i n cases 

between p r i v a t e p a r t i e s where the q u e s t i o n whether a roadway 

i s p u b l i c or p r i v a t e has a r i s e n , h o l d i n g t h a t the county was 

an i n d i s p e n s a b l e p a r t y t o the a c t i o n . See A l l b r i t t e n v.  

Dawkins, 19 So. 3d 241, 244 ( A l a . C i v . App. 2 0 0 9 ) ( h o l d i n g t h a t 

the county was an i n d i s p e n s a b l e p a r t y t o an a c t i o n between 

p r i v a t e p a r t i e s i n v o l v i n g the q u e s t i o n whether the p l a i n t i f f s 

had a c q u i r e d a p r i v a t e easement o r , a l t e r n a t i v e l y , whether the 
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roadway was a p u b l i c r o a d ) ; W i l s o n , 36 So. 3d a t 561 ( h o l d i n g 

t h a t the county was an i n d i s p e n s a b l e p a r t y t o an a c t i o n 

between two p r i v a t e p a r t i e s where t h e r e was e v i d e n c e 

i n d i c a t i n g t h a t a roadway a t i s s u e was once p u b l i c ) ; B u r n e t t  

v. Munoz, 853 So. 2d 963, 966 ( A l a . C i v . App. 2002) ( h o l d i n g 

t h a t the county was an i n d i s p e n s a b l e p a r t y t o an a c t i o n 

between two p r i v a t e p a r t i e s i n which the p u b l i c s t a t u s of a 

roadway was i n q u e s t i o n ) ; and Laney v. Garmon, 25 So. 3d 478, 

480 ( A l a . C i v . App. 2009). 

The main o p i n i o n argues t h a t Jackson County's absence 

from the i n s t a n t a c t i o n s h o u l d be excused based on e q u i t a b l e 

p r i n c i p l e s . However, e q u i t a b l e p r i n c i p l e s have g e n e r a l l y 

been a p p l i e d o n l y where the i s s u e of the absence of an 

i n d i s p e n s a b l e p a r t y has been r a i s e d a f t e r the e n t r y of the 

judgment, as i s apparent from the cases r e l i e d on by the main 

o p i n i o n . In B y r d Cos. v. Smith, 591 So. 2d 844 ( A l a . 1991), 

the Alabama Supreme Court d e c l i n e d t o r e v e r s e a judgment f o r 

f a i l u r e t o j o i n an i n d i s p e n s a b l e p a r t y when the a p p e l l a n t had 

r a i s e d the i s s u e f o r the f i r s t time on a p p e a l even though i t 

was aware of the absence of the p a r t y b e f o r e the t r i a l . 591 

So. 2d a t 847. B y rd, i n t u r n , c i t e d J.R. McClenney & Son, 
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In c . v. Reimer, 435 So. 2d 50 ( A l a . 1983), i n which our 

supreme c o u r t , based on e q u i t a b l e p r i n c i p l e s , d e c l i n e d t o 

r e v e r s e the d e n i a l of a Rule 6 0 ( b ) ( 4 ) , A l a . R. C i v . P., motion 

when the p a r t y had not a l l e g e d the absence of an i n d i s p e n s a b l e 

p a r t y at t r i a l and had not appealed the t r i a l c o u r t ' s judgment 

but i n s t e a d had r a i s e d the i s s u e f o r the f i r s t time i n a Rule 

60(b) motion f i l e d a f t e r the time f o r appea l had e x p i r e d . 435 

So. 2d a t 52. B y r d a l s o c i t e d Geer B r o t h e r s , I n c . v. Walker, 

416 So. 2d 1045 ( A l a . C i v . App. 1982), i n which t h i s c o u r t 

d e c l i n e d , on e q u i t a b l e p r i n c i p l e s , t o r e v e r s e a judgment f o r 

f a i l u r e t o j o i n an i n d i s p e n s a b l e p a r t y when the i s s u e was 

r a i s e d f o r the f i r s t time i n a postjudgment motion. 416 So. 2d 

a t 1050. As a l s o noted i n Geer B r o t h e r s , "when the i s s u e of 

n o n j o i n d e r i s r a i s e d f o r the f i r s t time a f t e r the t r i a l has  

co n c l u d e d , ' c o n s i d e r a t i o n s of j u d i c i a l economy and f a i r n e s s 

d i c t a t e t h a t the c o u r t c l o s e l y examine the m e r i t s of any 

a s s e r t i o n of n o n j o i n d e r t o be c e r t a i n t h a t i t r e a l l y w i l l have 

p r e j u d i c i a l e f f e c t s . ' " I d . ( q u o t i n g 7 C. Wright & A. M i l l e r , 

F e d e r a l P r a c t i c e and Procedure § 1609 a t 90 (1972)). 

In the i n s t a n t a c t i o n , the S t e e l e s r a i s e d the i s s u e of 

the absence of Jackson County a t the b e g i n n i n g of t r i a l and 
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a g a i n i n t h e i r p o s t t r i a l b r i e f ; t h u s , t h e y r a i s e d the i s s u e 

w e l l b e f o r e the e n t r y of the judgment. T h e r e f o r e , the Alabama 

cases c i t e d by the main o p i n i o n f o r the p r o p o s i t i o n t h a t we 

s h o u l d not r e v e r s e the judgment i n the i n s t a n t a c t i o n f o r the 

f a i l u r e t o j o i n an i n d i s p e n s a b l e p a r t y based on e q u i t a b l e 

p r i n c i p l e s are w h o l l y i n a p p o s i t e . 

L a s t l y , I cannot agree, as the main o p i n i o n a s s e r t s , t h a t 

the judgment i n t h i s case i s n e c e s s a r i l y f a v o r a b l e t o Jackson 

County. A l t h o u g h i t i s t r u e t h a t the judgment does not impose 

any a d d i t i o n a l d u t i e s on Jackson County, Jackson County would 

a l s o r e p r e s e n t the i n t e r e s t s of the g e n e r a l p u b l i c i n the 

a c t i o n -- a g e n e r a l p u b l i c t h a t i s e x c l u d e d from u s i n g the 

roadway p u r s u a n t t o the t r i a l c o u r t ' s judgment. Moreover, the 

e x c l u s i o n of the g e n e r a l p u b l i c from u s i n g the roadway c r e a t e s 

the p o s s i b i l i t y t h a t O'Neal, the H i l l s , and the S t e e l e s may 

have t o r e l i t i g a t e the s t a t u s of the roadway i n a f u t u r e 

l a w s u i t brought by Jackson County or by a member of the 

g e n e r a l p u b l i c , which i s the v e r y reason why Jackson County i s 

an i n d i s p e n s a b l e p a r t y t o the i n s t a n t a c t i o n . See B o l e s , 554 

So. 2d a t 961 ( " [ I ] f the county and o t h e r persons are not 

bound, then the s t a t u s of the r o a d as p u b l i c or p r i v a t e i s 
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s u b j e c t t o b e i n g l i t i g a t e d a g a i n , and the r e s u l t s of l a t e r 

l i t i g a t i o n may be i n c o n s i s t e n t w i t h the r e s u l t s of the i n i t i a l 

l i t i g a t i o n . " ) . 

"The absence of a n e c e s s a r y and i n d i s p e n s a b l e p a r t y 

n e c e s s i t a t e s the d i s m i s s a l [by the t r i a l c o u r t ] of the cause 

w i t h o u t p r e j u d i c e or a r e v e r s a l w i t h d i r e c t i o n s t o a l l o w the 

cause t o s t a n d over f o r amendment." J.C. Jacobs Banking Co. v.  

Campbell, 406 So. 2d 834, 850-51 ( A l a . 1981). A c c o r d i n g l y , I 

would r e v e r s e the judgment of the t r i a l c o u r t and remand the 

cause t o t h a t c o u r t t o j o i n Jackson County as an i n d i s p e n s a b l e 

p a r t y t o the a c t i o n . Because I would r e v e r s e the judgment and 

remand the cause f o r f a i l u r e t o j o i n J ackson County as an 

i n d i s p e n s a b l e p a r t y , I e x p r e s s no o p i n i o n on the r e m a i n i n g 

i s s u e s r a i s e d on a p p e a l . 

Moore, J . c o n c u r s . 
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