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E r n e s t K r e i t z b e r g ("the husband") appeals from a judgment 

of the Ba l d w i n C i r c u i t Court d i v o r c i n g him from Myra 

K r e i t z b e r g ("the w i f e " ) t h a t , among o t h e r t h i n g s , awarded the 

w i f e alimony and d i v i d e d the m a r i t a l p r o p e r t y between the 

p a r t i e s . The w i f e c r o s s - a p p e a l s from the t r i a l c o u r t ' s 

judgment d i v o r c i n g the p a r t i e s . W i t h r e s p e c t t o the a p p e a l , 

we a f f i r m i n p a r t , r e v e r s e i n p a r t , and remand w i t h 

i n s t r u c t i o n s . W i t h r e s p e c t t o the c r o s s - a p p e a l , we a f f i r m . 

F a c t s and P r o c e d u r a l H i s t o r y 

^After n e a r l y 35 years of m a r r i a g e , the husband f i l e d a 

c o m p l a i n t f o r a d i v o r c e i n the t r i a l c o u r t on J u l y 9, 2009, 

c l a i m i n g i n c o m p a t i b i l i t y of temperament and an i r r e t r i e v a b l e 

breakdown of the m a r r i a g e . 1 The w i f e answered the c o m p l a i n t 

and c o u n t e r c l a i m e d f o r a d i v o r c e on September 23, 2009. I n her 

c o u n t e r c l a i m , the w i f e a l l e g e d t h a t the husband had p h y s i c a l l y 

and e m o t i o n a l l y abused her d u r i n g the course of the m a r r i a g e . 

On March 9, 2010, the husband amended h i s c o m p l a i n t f o r a 

1 A l t h o u g h the p a r t i e s m a r r i e d on December 30, 1974, i t was 
u n d i s p u t e d t h a t the p a r t i e s had been c o h a b i t i n g and l i v i n g 
t o g e t h e r as husband and w i f e s i n c e January 1969. However, the 
t r i a l c o u r t made no f i n d i n g s r e g a r d i n g the i s s u e of a common-
law m a r r i a g e . Thus, we c o n s i d e r the p a r t i e s t o have been 
m a r r i e d f o r n e a r l y 35 years a t the time the d i v o r c e 
p r o c e e d i n g s were i n i t i a t e d . 

2 



2100269 

d i v o r c e t o i n c l u d e an a l l e g a t i o n t h a t the w i f e had p h y s i c a l l y 

and e m o t i o n a l l y abused him d u r i n g the course of the m a r r i a g e . 

The w i f e answered the amended c o m p l a i n t and d e n i e d the 

a l l e g a t i o n s of abuse. The p a r t i e s conducted d i s c o v e r y . 

On October 6 and 18, 2010, the t r i a l c o u r t conducted a 

t r i a l r e g a r d i n g the husband's d i v o r c e c o m p l a i n t and the w i f e ' s 

c o u n t e r c l a i m f o r a d i v o r c e . The husband and the w i f e were the 

o n l y w i t n e s s e s t o t e s t i f y d u r i n g the two-day t r i a l . 

The husband t e s t i f i e d a t t r i a l t h a t he had r e c e i v e d an 

i n h e r i t a n c e from b o t h h i s mother and h i s aunt. S p e c i f i c a l l y , 

he t e s t i f i e d t h a t he had i n h e r i t e d 2,484 shares of ExxonMobil 

C o r p o r a t i o n s t o c k from h i s mother a f t e r her death on January 

30, 1997. He s t a t e d t h a t those shares of s t o c k had been 

t r a n s f e r r e d i n t o h i s name a l o n e . He f u r t h e r t e s t i f i e d t h a t a 

program c a l l e d "Computer Share" manages the s t o c k and t h a t 

t h a t program c o n t i n u a l l y r e i n v e s t s any d i v i d e n d income t h a t 

the s t o c k produces. He s t a t e d t h a t the w i f e ' s name was never 

on h i s s t o c k account w i t h E x x o n M o b i l . 

I n a d d i t i o n t o the ExxonMobil s t o c k , the husband 

t e s t i f i e d t h a t he had i n h e r i t e d $99,712 i n cash from h i s 

mother. He s t a t e d t h a t , upon r e c e i p t of the cash, he 
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i m m e d i a t e l y had t aken the money t o the bank, had sent $8,000 

of the money t o the U n i t e d S t a t e s T r e a s u r y t o pay t a x e s on the 

i n h e r i t a n c e and had p l a c e d the r e m a i n i n g $91,712 i n t o a 

c e r t i f i c a t e of d e p o s i t ("CD"). He t e s t i f i e d t h a t he had 

p u r c h a s e d t h a t CD a t the S t a t e Bank of C o u n t r y s i d e i n 

C o u n t r y s i d e , I l l i n o i s . He f u r t h e r t e s t i f i e d t h a t the CD had 

been p l a c e d i n h i s name o n l y . The husband t e s t i f i e d t h a t he 

had c o n t i n u a l l y r e i n v e s t e d the money i n the CD, a l o n g w i t h any 

i n v e s t m e n t income from the CD, i n the form of a CD u n t i l 2005. 

He t e s t i f i e d t h a t i n 2005 he had moved the CD from the S t a t e 

Bank of C o u n t r y s i d e t o AmSouth Bank ("AmSouth") i n F a i r h o p e 

and t h a t the CD had remained i n the form of a CD w i t h AmSouth 

from 2005 u n t i l 2008. The husband t e s t i f i e d t h a t the CD a t 

AmSouth was p l a c e d i n h i s name alone and t h a t a l l the i n t e r e s t 

the CD a c c r u e d was i m m e d i a t e l y r e i n v e s t e d . 

The husband t e s t i f i e d t h a t i n 2008 he had withdrawn a l l 

the money i n the CD, which had grown t o $133,312.25, and had 

p u r c h a s e d ExxonMobil s t o c k w i t h i t . He a l s o s t a t e d t h a t any 

d i v i d e n d income d e r i v e d from the s t o c k was i m m e d i a t e l y 

r e i n v e s t e d . 
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Other than the s t o c k s and cash, the husband a l s o 

t e s t i f i e d t h a t he had i n h e r i t e d $23,000 i n U n i t e d S t a t e s 

s a v i n g s bonds from h i s mother. He s t a t e d t h a t t h a t money was 

h e l d i n the form of s a v i n g s bonds i n h i s name u n t i l 2005, when 

he redeemed the s a v i n g s bonds a t AmSouth. The husband 

t e s t i f i e d t h a t , a f t e r he redeemed the s a v i n g s bonds, he p l a c e d 

the money i n t o a money-market account h e l d j o i n t l y i n h i s and 

the w i f e ' s names. He s t a t e d t h a t he had p l a c e d the money i n 

the j o i n t money-market account i n o r d e r t o pay t a x e s on the 

investment income h i s i n h e r i t e d money and s t o c k s had g e n e r a t e d 

because the coup l e f i l e d j o i n t t a x r e t u r n s . 

The husband a l s o t e s t i f i e d t h a t he had i n h e r i t e d a s s e t s 

from h i s aunt. He t e s t i f i e d t h a t she had d i e d i n 2008, t h a t 

he had i n h e r i t e d a t o t a l of $87,000 from her e s t a t e , and t h a t 

he had r e c e i v e d the money i n two s e p a r a t e payments -- $60,000 

as an i n i t i a l payment and another $27,000 as the f i n a l 

payment. The husband t e s t i f i e d t h a t he had d e p o s i t e d the 

$60,000 i n an account he had opened i n h i s name a t R o y a l Bank 

of Canada ("RBC"). He t e s t i f i e d t h a t , a f t e r h a v i n g p l a c e d the 

money i n the RBC account, he i m m e d i a t e l y wrote a check f o r the 

e n t i r e $60,000 t o ExxonMobil t o purchase 827 shares of s t o c k . 
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He t e s t i f i e d t h a t a l l d i v i d e n d income d e r i v e d from t h a t s t o c k 

was a u t o m a t i c a l l y r e i n v e s t e d . 

The husband t e s t i f i e d t h a t he had r e c e i v e d the f i n a l 

payment o f $27,000 i n October 2009. He s t a t e d t h a t he had 

p l a c e d t h a t money i n a p e r s o n a l c h e c k i n g account a t RBC i n h i s 

name and t h a t he had then t r a n s f e r r e d t h a t money t o Exx o n M o b i l 

t o purchase a d d i t i o n a l shares of s t o c k . He f u r t h e r s t a t e d 

t h a t a l l the d i v i d e n d income from t h a t s t o c k was a u t o m a t i c a l l y 

r e i n v e s t e d . He t e s t i f i e d t h a t he had never s o l d any of h i s 

ExxonMobil s t o c k or withdrawn any money from h i s s t o c k account 

w i t h E x x o n M o b i l . 

The husband a l s o t e s t i f i e d t h a t the d i v i d e n d income from 

the ExxonMobil s t o c k was l i s t e d on the p a r t i e s ' j o i n t t a x 

r e t u r n s . He s t a t e d t h a t i n some y e a r s the p a r t i e s had a t a x 

l i a b i l i t y upon which t h e y p a i d t a x e s t o the U n i t e d S t a t e s 

government. He t e s t i f i e d t h a t the t o t a l amount of t a x e s the 

p a r t i e s had p a i d on the ExxonMobil d i v i d e n d s was $8,560 and 

t h a t the t o t a l t a x e s t h e y had p a i d a f t e r redeeming the s a v i n g s 

bonds was $10,980. He f u r t h e r t e s t i f i e d t h a t the t o t a l t a x e s 

the p a r t i e s had p a i d from 1997 u n t i l 2009 on any income 

d e r i v e d from i n h e r i t e d a s s e t s was $32,253. 
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He t e s t i f i e d t h a t the a s s e t s of the m a r i t a l e s t a t e 

i n c l u d e d a 2003 S a t u r n a u t o m o b i l e , a s c o o t e r , a rowboat w i t h 

a motor worth a p p r o x i m a t e l y $1,000, a 1978 C a t a l i n a s a i l b o a t 

worth a p p r o x i m a t e l y $2,000-$3,000, and items of p e r s o n a l 

p r o p e r t y . A d d i t i o n a l l y , he t e s t i f i e d t h a t the p a r t i e s owned 

t h e i r home i n F a i r h o p e and t h a t i t d i d not have an o u t s t a n d i n g 

mortgage on i t . He o p i n e d t h a t the v a l u e of the m a r i t a l 

r e s i d e n c e was $225,000. He s t a t e d t h a t he had come t o the 

$225,000 v a l u e by c o n s i d e r i n g a l a r g e number of comparable 

homes t h a t had been s o l d i n the p a r t i e s ' neighborhood. 

The husband a l s o t e s t i f i e d t h a t he had an i n d i v i d u a l 

r e t i r e m e n t account ("IRA") w i t h a b a l a n c e of around $36,000 a t 

RBC and t h a t the w i f e a l s o had her own IRA and t h a t the 

p a r t i e s had a j o i n t money-market account c o n t a i n i n g $210,000. 

He f u r t h e r t e s t i f i e d t h a t the p a r t i e s had a j o i n t c h e c k i n g 

account w i t h a b a l a n c e of a p p r o x i m a t e l y $1,300. He s t a t e d 

t h a t the p a r t i e s l i v e d o f f of the money i n the j o i n t c h e c k i n g 

account. H i s t e s t i f i e d t h a t the j o i n t c h e c k i n g account i s 

funded by h i s S o c i a l S e c u r i t y b e n e f i t s and h i s two r e t i r e m e n t 

a c c o u n t s . S p e c i f i c a l l y , he s t a t e d t h a t he has a p e n s i o n w i t h 

J I Chase Company from which he r e c e i v e s a p p r o x i m a t e l y $363 per 
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month and a p e n s i o n w i t h A l l i s Chalmers M a n u f a c t u r i n g Company 

from which he r e c e i v e s a p p r o x i m a t e l y $580 per month. 

A d d i t i o n a l l y , he s t a t e d t h a t h i s S o c i a l S e c u r i t y check of 

$1,678 per month i s a l s o d e p o s i t e d i n t o the account, w h i l e the 

w i f e ' s S o c i a l S e c u r i t y check of a p p r o x i m a t e l y $598 i s 

d e p o s i t e d i n t o her own s e p a r a t e c h e c k i n g account. 

The husband t e s t i f i e d t h a t he had withdrawn a t o t a l of 

$16,000 from the p a r t i e s ' j o i n t c h e c k i n g account t o pay h i s 

a t t o r n e y s throughout the d i v o r c e a c t i o n . He s t a t e d t h a t he 

d i d not e x p e c t the w i f e t o pay f o r h i s a t t o r n e y f e e s but t h a t 

he f e l t the p a r t i e s s h o u l d s p l i t the c o s t of the a t t o r n e y f e e s 

i n the d i v o r c e a c t i o n . He a l s o asked the c o u r t t o award each 

p a r t y 50% of the money-market account c o n t a i n i n g $210,000. 

A d d i t i o n a l l y , he s t a t e d t h a t he would l i k e the c o u r t t o award 

each p a r t y 50% of the p a r t i e s ' monthly j o i n t income, which 

compromises h i s J I Chase p e n s i o n , h i s A l l i s Chalmers p e n s i o n , 

h i s S o c i a l S e c u r i t y check, and the w i f e ' s S o c i a l S e c u r i t y 

check. T h i s d i v i s i o n would p r o v i d e each p a r t y w i t h r o u g h l y 

$1,600 per month. He a l s o s t a t e d t h a t he d i d not mind i f the 

w i f e was awarded the 2003 S a t u r n a u t o m o b i l e but t h a t he would 
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l i k e the p a r t i e s ' C a t a l i n a s a i l b o a t , the s c o o t e r , and the 

rowboat. 

The husband t e s t i f i e d t h a t he had never committed any a c t 

o f domestic v i o l e n c e a g a i n s t the w i f e . However, he t e s t i f i e d 

t h a t the w i f e had committed a c t s o f domestic v i o l e n c e a g a i n s t 

him on two s e p a r a t e o c c a s i o n s . He s t a t e d t h a t the w i f e had 

thrown a p l a t e t h a t s t r u c k h i s head, c a u s i n g the p o l i c e t o be 

c a l l e d , t h a t r e s u l t e d i n the w i f e ' s b e i n g a r r e s t e d f o r 

d omestic v i o l e n c e on J u l y 4, 2009. He a l s o t e s t i f i e d t h a t the 

w i f e had s t r u c k him i n the eye w h i l e he was d r i v i n g . He 

t e s t i f i e d t h a t he d i d not n o t i f y the p o l i c e of t h i s i n c i d e n t 

but t h a t he d i d go t o the h o s p i t a l t o seek m e d i c a l a t t e n t i o n 

as a r e s u l t of the i n c i d e n t . He s t a t e d t h a t the w i f e had 

c a l l e d the p o l i c e r e g a r d i n g the p a r t i e s ' d i s a g r e e m e n t s , b u t , 

he s a i d , he had never been a r r e s t e d . 

The husband t e s t i f i e d t h a t the w i f e ' s r e l a t i o n s h i p w i t h 

her daughter, M i c h e l l e K a i n z , and K a i n z ' s g r a n d c h i l d had 

c r e a t e d problems i n the m a r r i a g e . He o p i n e d t h a t K a i n z does 

not l i k e him and t h a t she p l o t s a g a i n s t him. He t e s t i f i e d 

t h a t he d i d a l l o w the w i f e t o have p r i v a t e t e l e p h o n e 

c o n v e r s a t i o n s w i t h K a i n z , but t h a t he had t o l d the w i f e t h a t 
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he p r e f e r r e d t o be i n v o l v e d i n any t e l e p h o n e c o n v e r s a t i o n s she 

had. He a l s o s t a t e d t h a t he was not t r y i n g t o c o n t r o l the 

w i f e . He t e s t i f i e d t h a t he had r e q u e s t e d t h a t K a i n z s t o p 

s e n d i n g the w i f e p i c t u r e s of K a i n z ' s granddaughter because the 

p i c t u r e s upset the w i f e because they reminded her t h a t she was 

not a b l e t o v i s i t the c h i l d . The husband a l s o t e s t i f i e d t h a t 

he d i d not shout o b s c e n i t i e s a t the w i f e or c a l l her names. 

The w i f e t e s t i f i e d t h a t the p a r t i e s ' m a r r i a g e had 

d e t e r i o r a t e d over the y e a r s . She t e s t i f i e d t h a t the p a r t i e s 

had s e r i o u s m a r i t a l problems, i n c l u d i n g v e r b a l abuse, 

e m o t i o n a l abuse, and p h y s i c a l abuse. The w i f e s t a t e d t h a t 

those problems had s t a r t e d i n the 1980s but had g o t t e n much 

more severe a f t e r the husband r e t i r e d because the p a r t i e s 

spent more time t o g e t h e r . She t e s t i f i e d t h a t she had f i l e d 

f o r a d i v o r c e i n the mid-1980s because of an i n c i d e n t i n which 

the husband had c o r n e r e d her and t h r e a t e n e d t o k i l l h e r. She 

t e s t i f i e d t h a t the husband had t h r e a t e n e d t o k i l l her s e v e r a l 

o t h e r t i m e s , b u t , she s a i d , he d i d not t h r e a t e n t o k i l l her 

e v e r y time t h e y had a d i s p u t e . She t e s t i f i e d t h a t he would 

t a l k t o her i n a demeaning way and t h a t he had t h r e a t e n e d t o 

burn down the p a r t i e s ' home. She f u r t h e r t e s t i f i e d t h a t the 
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husband would throw o b j e c t s a t her. S p e c i f i c a l l y , she 

t e s t i f i e d t h a t he had thrown a wooden s t o o l , p a i n t s , and a dog 

bowl f u l l of water, which had h i t h e r i n the back of the head. 

She a l s o t e s t i f i e d t h a t the husband had h i t h e r w i t h a 

magazine and a remote c o n t r o l . She t e s t i f i e d t h a t he had s p i t 

i n h e r f a c e . She a l s o s t a t e d t h a t he had abused her 

a p p r o x i m a t e l y once a month from the y e a r 2000 u n t i l the 

p r e s e n t . 

The w i f e t e s t i f i e d t h a t she had thrown a p l a t e a t the 

husband on J u l y 4, 2009, and t h a t she had been a r r e s t e d on a 

charge of domestic v i o l e n c e r e g a r d i n g t h a t i n c i d e n t . She 

s t a t e d t h a t the charges had been dropped and t h a t she had 

thrown the p l a t e i n response t o the husband's c o n s t a n t 

e m o t i o n a l abuse. The w i f e t e s t i f i e d t h a t she had never s t r u c k 

the husband i n the eye. 

The w i f e t e s t i f i e d t h a t the husband had 11,626.992 shares 

of ExxonMobil s t o c k w i t h a v a l u e of a p p r o x i m a t e l y $758,000. 

She t e s t i f i e d t h a t the p a r t i e s had p a i d t a x e s on the s t o c k 

from t h e i r j o i n t money-market account. However, she t e s t i f i e d 

t h a t the husband had p l a c e d o n l y $23,000 of h i s i n h e r i t a n c e i n 

the p a r t i e s ' j o i n t money-market account and t h a t he had kept 
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the r e s t of the money and a s s e t s he had i n h e r i t e d s e p a r a t e . 

She s t a t e d t h a t , o t h e r than the $23,000 d e p o s i t e d i n t o the 

j o i n t money-market account, the husband's i n h e r i t a n c e had 

never been used f o r the common b e n e f i t of the p a r t i e s . 

The w i f e t e s t i f i e d t h a t the v a l u e of the m a r i t a l 

r e s i d e n c e was $247,000. She s t a t e d t h a t she d i d not care t o 

keep the m a r i t a l r e s i d e n c e but t h a t she would l i k e 50% of the 

p a r t i e s ' e q u i t y i n the house. She a l s o t e s t i f i e d t h a t she 

wanted the t r i a l c o u r t t o o r d e r t h a t the p a r t i e s ' IRA accounts 

be e q u a l i z e d because her IRA c o n t a i n e d about $31,000 w h i l e the 

husband's IRA c o n t a i n e d about $35,000. She a l s o t e s t i f i e d 

t h a t she wanted her p e r s o n a l c h e c k i n g account, w i t h a v a l u e of 

a p p r o x i m a t e l y $2,000, t o be awarded e n t i r e l y t o her. 

I n r e g a r d t o a d d i t i o n a l income, the w i f e t e s t i f i e d t h a t 

she had c o n s i d e r e d her monthly expenses f o l l o w i n g the d i v o r c e . 

She t e s t i f i e d t h a t her monthly l i v i n g expenses would be 

$2,845.74, which i n c l u d e d the c o s t of p a y i n g r e n t because she 

was not a s k i n g f o r the m a r i t a l r e s i d e n c e . The w i f e d i d not 

d i s p u t e the husband's t e s t i m o n y r e g a r d i n g the p a r t i e s ' monthly 

income, and she t e s t i f i e d t h a t the p a r t i e s ' monthly income 

i n c l u d e d about $300 from the husband's J I Chase p e n s i o n , about 

12 



2100269 

$500 from the A l l i s Chalmers p e n s i o n , about $1,600 from the 

husband's S o c i a l S e c u r i t y check, and about $600 from her 

S o c i a l S e c u r i t y check. She t e s t i f i e d t h a t she would l i k e the 

t r i a l c o u r t t o s p l i t the p a r t i e s ' monthly income e v e n l y 

between the p a r t i e s , which would g i v e her a p p r o x i m a t e l y $1,600 

per month. She f u r t h e r asked the t r i a l c o u r t t o award her 

$1,500 i n monthly alimony i n o r d e r t o p r o v i d e her w i t h the 

a d d i t i o n a l money she would need i n o r d e r t o pay f o r a l l of her 

expenses f o l l o w i n g the d i v o r c e . 

The w i f e f u r t h e r t e s t i f i e d t h a t she had had s e r i o u s 

h e a l t h i s s u e s throughout the m a r r i a g e . She had had open-heart 

s u r g e r y i n 2005 and i n 2006. The w i f e a l s o t e s t i f i e d t h a t she 

had had a s t r o k e i n 2006 and t h a t she had had a p l a t e p l a c e d 

i n her f o o t i n 2008. She f u r t h e r t e s t i f i e d t h a t she had had 

a h i p replacement i n 2007 and t h a t she w i l l most l i k e l y 

r e q u i r e another s u r g e r y on her f o o t i n the f u t u r e . 

A f t e r c o n s i d e r i n g the ore tenus t e s t i m o n y and the t r i a l 

e x h i b i t s , the t r i a l c o u r t e n t e r e d a judgment on November 19, 

2010, d i v o r c i n g the p a r t i e s on the grounds of i n c o m p a t i b i l i t y 

and p h y s i c a l and e m o t i o n a l abuse by the husband. P u r s u a n t t o 

i t s November 19, 2010, judgment, the t r i a l c o u r t o r d e r e d the 
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d i v i s i o n of the m a r t i a l a s s e t s as f o l l o w s : ( 1 ) the husband was 

awarded 100% of the ExxonMobil s t o c k ; ( 2 ) the husband was 

awarded the m a r i t a l r e s i d e n c e , which the t r i a l c o u r t found t o 

have a f a i r market v a l u e of $247,000; ( 3 ) the w i f e was awarded 

65% of the e q u i t y i n the m a r i t a l r e s i d e n c e , and, a c c o r d i n g l y , 

the husband was o r d e r e d t o pay the w i f e $160,550; ( 4 ) the w i f e 

was awarded 50% of the v a l u e of the p a r t i e s ' j o i n t c h e c k i n g 

account p l u s an a d d i t i o n a l $8,000 as reimbursement f o r the 

$16,000 the husband had withdrawn from the j o i n t a c c o u n t ; ( 5 ) 

the w i f e was awarded the 2003 S a t u r n a u t o m o b i l e ; ( 6 ) the 

husband was awarded the p a r t i e s ' C a t a l i n a s a i l b o a t , the 

s c o o t e r , the rowboat, and a t r a i l e r ; ( 7 ) the w i f e was awarded 

50% of the p a r t i e s ' j o i n t money-market account, p l u s an 

a d d i t i o n a l $5,000 as reimbursement f o r $10,000 the husband had 

withdrawn from the money-market account d u r i n g t r i a l ; ( 8 ) the 

husband was o r d e r e d t o pay the w i f e $757.69 i n o r d e r t o 

e q u a l i z e the p a r t i e s ' IRA a c c o u n t s ; ( 9 ) the w i f e was awarded 

p e r i o d i c a l i m o n y i n the amount of $2,500 per month; ( 1 0 ) the 

husband was o r d e r e d t o pay the w i f e ' s a t t o r n e y f e e s i n the 

amount of $14,625; and ( 1 1 ) the p a r t i e s were awarded s p e c i f i c 

items of p e r s o n a l p r o p e r t y . 
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On December 20, 2010, the husband f i l e d a t i m e l y n o t i c e 

o f a p p e a l . The w i f e f i l e d a c r o s s - a p p e a l on December 30, 

2010. 

I s s u e s 

The husband argues t h r e e i s s u e s on a p p e a l : ( 1 ) whether 

the t r i a l c o u r t exceeded i t s d i s c r e t i o n i n i t s award of $2,500 

i n monthly p e r i o d i c alimony t o the w i f e i n v i o l a t i o n of § 30-

2-51(a), A l a . Code 1975, (2) whether the t r i a l c o u r t ' s award 

of alimony v i o l a t e s § 3 0 - 2 - 5 1 ( b ) ( 3 ) , A l a . Code 1975, and (3) 

whether the t r i a l c o u r t e r r e d i n awarding the w i f e sums from 

the husband's r e t i r e m e n t accounts because, he a l l e g e s , the 

w i f e f a i l e d t o meet her burden of p r o v i n g which r e t i r e m e n t 

funds were a c q u i r e d d u r i n g the course of the m a r r i a g e . 

The w i f e r a i s e s one i s s u e on c r o s s - a p p e a l : whether the 

t r i a l c o u r t e r r e d i n f i n d i n g t h a t the a s s e t s i n h e r i t e d by the 

husband were not used r e g u l a r l y f o r the common b e n e f i t of the 

p a r t i e s . 

S t a n d a r d of Review 

"A d i v o r c e judgment t h a t i s based on e v i d e n c e 
p r e s e n t e d ore tenus i s a f f o r d e d a p r e s u m p t i o n of 
c o r r e c t n e s s . Brown v. Brown, 719 So. 2d 228 ( A l a . 
C i v . App. 1998). T h i s presumption of c o r r e c t n e s s i s 
based upon the t r i a l c o u r t ' s unique p o s i t i o n t o 
observe the p a r t i e s and w i t n e s s e s f i r s t h a n d and t o 
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e v a l u a t e t h e i r demeanor and c r e d i b i l i t y . Brown, 
su p r a ; H a l l v. Mazzone, 486 So. 2d 408 ( A l a . 1986). 
A judgment of the t r i a l c o u r t based on i t s f i n d i n g s 
of f a c t s w i l l be r e v e r s e d o n l y where i t i s so 
unsupported by the ev i d e n c e as t o be p l a i n l y and 
p a l p a b l y wrong. Brown, s u p r a . However, t h e r e i s no 
presumption of c o r r e c t n e s s i n the t r i a l c o u r t ' s 
a p p l i c a t i o n of law t o the f a c t s . Gaston v. Ames, 514 
So. 2d 877 ( A l a . 1987)." 

Robinson v. Robinson, 795 So. 2d 729, 732-33 ( A l a . C i v . App. 

2001). 

A n a l y s i s 

We w i l l f i r s t c o n s i d e r the w i f e ' s c o n t e n t i o n t h a t the 

t r i a l c o u r t e r r e d i n f i n d i n g t h a t the a s s e t s i n h e r i t e d by the 

husband were not used r e g u l a r l y f o r the common b e n e f i t of the 

p a r t i e s ' m a r r i a g e because i t i s a t h r e s h o l d i s s u e t o be 

det e r m i n e d b e f o r e c o n s i d e r i n g the husband's arguments. The 

w i f e argues t h a t the husband's i n h e r i t a n c e , s p e c i f i c a l l y the 

ExxonMobil s t o c k , was used f o r the common b e n e f i t of the 

mar r i a g e because, she sa y s , the d i v i d e n d s from the s t o c k were 

l i s t e d as income on the p a r t i e s ' j o i n t t a x r e t u r n s and the 

husband p l a c e d $23,000 of h i s i n h e r i t a n c e i n t h e i r j o i n t 

money-market account i n o r d e r t o pay the p a r t i e s ' t a x e s . 

The t r i a l c o u r t awarded the husband 100% of the 

ExxonMobil s t o c k because i t c o n c l u d e d t h a t the s t o c k was the 
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husband's s e p a r a t e p r o p e r t y t h a t had not been used f o r the 

common b e n e f i t of the ma r r i a g e and was t h e r e f o r e not s u b j e c t 

t o d i v i s i o n under A l a . Code 1975, § 30-2-51(a). S p e c i f i c a l l y , 

the t r i a l c o u r t s t a t e d on the r e c o r d : 

" I don't know t h a t t h e r e would have been any way 
f o r [ t h e husband] t o do a n y t h i n g e l s e t o keep h i s 
i n h e r i t a n c e s e p a r a t e i n what he d i d . Based on t h a t , 
I'm awarding him 100 p e r c e n t of the [ E x x o n M o b i l ] 
s t o c k . A f t e r a 41-year m a r r i a g e [ 2 ] ends l i k e i t 
does, t h a t does not f e e l r i g h t , but t h a t i s what I 
b e l i e v e the law r e q u i r e s me t o do." 

S e c t i o n 30-2-51(a) p r o v i d e s : 

" I f e i t h e r spouse has no s e p a r a t e e s t a t e or i f i t i s 
i n s u f f i c i e n t f o r the maintenance of a spouse, the 
jud g e , upon g r a n t i n g a d i v o r c e , a t h i s or her 
d i s c r e t i o n , may o r d e r t o a spouse an a l l o w a n c e out 
of the e s t a t e of the o t h e r spouse, t a k i n g i n t o 
c o n s i d e r a t i o n the v a l u e t h e r e o f and the c o n d i t i o n of 
the spouse's f a m i l y . N o t w i t h s t a n d i n g the f o r e g o i n g , 
the j u d g e may not tak e i n t o c o n s i d e r a t i o n any 
p r o p e r t y a c q u i r e d p r i o r t o the marriag e of the 
p a r t i e s or by i n h e r i t a n c e or g i f t u n l e s s the judge 
f i n d s from the ev i d e n c e t h a t the p r o p e r t y , or income 
produced by the p r o p e r t y , has been used r e g u l a r l y 
f o r the common b e n e f i t of the p a r t i e s d u r i n g t h e i r 
m a r r i a g e . " 

The husband spent a c o n s i d e r a b l e amount of time 

t e s t i f y i n g as t o e x a c t l y how he had i n v e s t e d and used the 

i n h e r i t a n c e from b o t h h i s mother and h i s aunt. Moreover, the 

w i f e ' s t e s t i m o n y d i d not c o n t r a d i c t the husband's t e s t i m o n y 

2See, supra note 1. 
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r e g a r d i n g the i s s u e of h i s i n h e r i t a n c e . I t was u n d i s p u t e d 

t h a t the husband had cashed U n i t e d S t a t e s s a v i n g s bonds worth 

$23,000 and had p l a c e d t h a t amount of money i n t o the p a r t i e s ' 

j o i n t money-market account t o pay t a x e s but t h a t a l l o t h e r 

i n h e r i t e d funds and a s s e t s had remained i n h i s name alone and 

t h a t any investment income d e r i v e d from those funds and a s s e t s 

had been a u t o m a t i c a l l y r e i n v e s t e d . Moreover, the w i f e 

s p e c i f i c a l l y t e s t i f i e d t h a t , o t h e r than the $23,000 d e p o s i t e d 

i n t o the j o i n t money-market account, the husband had never 

used h i s i n h e r i t a n c e t o b e n e f i t the h o u s e h o l d . 3 

3Her t e s t i m o n y was as f o l l o w s : 

"Q. [Husband's c o u n s e l ] : Other than $23,000 i n 
bonds, d i d any of the cash t h a t he 
i n h e r i t e d , s t o c k he i n h e r i t e d was t h a t ever 
used t o b e n e f i t your h o u s e h o l d i n any way? 

"A. [ W i f e ] : No, and i s n ' t t h a t a shame. 

"Q. [Husband's c o u n s e l ] : Were the d i v i d e n d s 
g e n e r a t e d from the s t o c k s t h a t he p u r c h a s e d 
from a l l of the i n h e r i t e d a s s e t s ever used 
f o r h o u s e h o l d expenses? 

"A. [ W i f e ] : Nope, j u s t p a i d t a x e s on i t . 

"Q. [Husband's c o u n s e l ] : Were the y ever used 
f o r the b e n e f i t of the f a m i l y i n any way? 

"A. [ W i f e ] : Nope." 
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The w i f e r e l i e s upon Weichman v. Weichman, 628 So. 2d 867 

( A l a . C i v . App. 1993), t o b o l s t e r her c l a i m t h a t the t r i a l 

c o u r t e r r e d . In Weichman, t h i s c o u r t a f f i r m e d a t r i a l c o u r t ' s 

judgment h o l d i n g t h a t a b a s e b a l l - c a r d c o l l e c t i o n was a m a r i t a l 

a s s e t and not p a r t of the husband's s e p a r a t e e s t a t e when 

ev i d e n c e p r e s e n t e d i n the t r i a l c o u r t e s t a b l i s h e d t h a t the 

w i f e had c o n t r i b u t e d t o the c o l l e c t i o n and t h a t a d d i t i o n s t o 

the c o l l e c t i o n had been p u r c h a s e d w i t h m a r i t a l a s s e t s . 

However, i n t h i s case, the t r i a l c o u r t c o n c l u d e d t h a t the 

E x x onMobil s t o c k was p a r t of the husband's s e p a r a t e e s t a t e , 

and t h e r e was no e v i d e n c e i n d i c a t i n g t h a t any p a r t of the 

s t o c k had been s o l d f o r use by e i t h e r p a r t y . T h e r e f o r e , t h i s 

case i s u n l i k e Weichman. 

"The d e t e r m i n a t i o n of a spouses's s e p a r a t e e s t a t e i s a 

m a t t e r f o r the t r i e r of f a c t a f t e r r e v i e w i n g a l l the e v i d e n c e 

i n each case." S h i r l e y v. S h i r l e y , 600 So. 2d 284, 287 ( A l a . 

C i v . App. 1992). In t h i s case, the t r i a l c o u r t h e a r d a 

s i g n i f i c a n t amount of t e s t i m o n y r e g a r d i n g the husband's 

i n h e r i t a n c e . Moreover, as n o t e d above, the w i f e t e s t i f i e d 

t h a t , o t h e r than the $23,000 from the s a l e of the s a v i n g s 

bonds, the husband's i n h e r i t a n c e had never been used t o 
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b e n e f i t the p a r t i e s i n any way. See H u l l v. H u l l , 887 So. 2d 

904, 908 ( A l a . C i v . App. 2003) ( h o l d i n g t h a t the w i f e ' s 

i n h e r i t a n c e had not been used f o r the common b e n e f i t of the 

p a r t i e s d u r i n g the ma r r i a g e when the ev i d e n c e e s t a b l i s h e d t h a t 

the w i f e had withdrawn o n l y $10,000 from her i n h e r i t a n c e on 

one o c c a s i o n t o remodel the k i t c h e n ) . T h e r e f o r e , based on the 

te s t i m o n y , we cannot conclude t h a t the t r i a l c o u r t e r r e d i n 

f i n d i n g t h a t the husband's i n h e r i t a n c e , s p e c i f i c a l l y the 

ExxonMobil s t o c k , had not been used r e g u l a r l y f o r the common 

b e n e f i t of the p a r t i e s d u r i n g t h e i r m a r r i a g e . A c c o r d i n g l y , we 

a f f i r m the t r i a l c o u r t ' s judgment i n s o f a r as i t awarded 100% 

of the ExxonMobil s t o c k t o the husband. 

The husband contends t h a t the t r i a l c o u r t e r r e d i n 

awarding the w i f e $2,500 per month i n p e r i o d i c alimony 

because, he says, the award i s e x c e s s i v e i n l i g h t of h i s 

monthly income. S p e c i f i c a l l y , he argues t h a t payment of the 

ali m o n y award r e q u i r e s him t o e i t h e r l i q u i d a t e h i s 

i n h e r i t a n c e , which the t r i a l c o u r t c o n c l u d e d was p a r t of h i s 

se p a r a t e e s t a t e , or g i v e the w i f e more than 50% of h i s 

r e t i r e m e n t b e n e f i t s ; t h u s , he c l a i m s t h a t the t r i a l c o u r t ' s 

judgment awarding such a l a r g e alimony award i n d i r e c t l y d i d 
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what § 30-2-51(a) and ( b ) ( 3 ) p r o h i b i t i t from d o i n g d i r e c t l y . 

" [ M ] a t t e r s of alimony and p r o p e r t y d i v i s i o n r e s t 
s o u n d l y w i t h i n the t r i a l c o u r t ' s d i s c r e t i o n , and 
r u l i n g s on those m a t t e r s w i l l not be d i s t u r b e d on 
a p p e a l except f o r a p l a i n and p a l p a b l e abuse of 
d i s c r e t i o n . Welch v. Welch, 636 So. 2d 464 ( A l a . 
C i v . App. 1994). M a t t e r s of a l i m o n y and p r o p e r t y 
d i v i s i o n are i n t e r r e l a t e d , and the e n t i r e judgment 
must be c o n s i d e r e d i n d e t e r m i n i n g whether the t r i a l 
c o u r t abused i t s d i s c r e t i o n as t o e i t h e r of those 
i s s u e s . W i l l i n g v. W i l l i n g , 655 So. 2d 1064 ( A l a . 
C i v . App. 1995)." 

Henderson v. Henderson, 800 So. 2d 595, 597 ( A l a . C i v . App. 

2000). 

I t i s w e l l e s t a b l i s h e d t h a t 

" [ t ] h e purposes of alimony are t o p r e s e r v e , t o the 
e x t e n t p o s s i b l e , the economic s t a t u s of the p a r t i e s 
t h a t e x i s t e d d u r i n g the m a r r i a g e and t o p r o v i d e 
s u p p o r t f o r the dependent former spouse. Kahn v.  
Kahn, 682 So. 2d 1377, 1380 ( A l a . C i v . App. 1996); 
and O'Neal v. O'Neal, 678 So. 2d 161, 165 ( A l a . C i v . 
App. 1996). An award of alimony and the d i v i s i o n of 
m a r i t a l p r o p e r t y must be c o n s i d e r e d t o g e t h e r and 
must be e q u i t a b l e . Ex p a r t e D u r b i n , 818 So. 2d [404] 
a t 408 [ ( A l a . 2 0 0 1 ) ] . The d e t e r m i n a t i o n as t o what 
i s e q u i t a b l e l i e s w i t h i n the sound d i s c r e t i o n of the 
t r i a l c o u r t . I d . F a c t o r s t o be c o n s i d e r e d i n 
d e t e r m i n i n g an award of alimony and the d i v i s i o n of 
p r o p e r t y i n c l u d e the p a r t i e s ' r e s p e c t i v e ages, 
e a r n i n g c a p a c i t i e s , and f u t u r e p r o s p e c t s ; the 
p a r t i e s ' s t a n d a r d of l i v i n g and s t a t i o n s i n l i f e ; 
t he l e n g t h of the m a r r i a g e ; the conduct of the 
p a r t i e s i n r e g a r d t o the cause of the d i v o r c e ; and 
the s o u r c e , v a l u e , and types of m a r i t a l p r o p e r t i e s . 
Murray v. Murray, 598 So. 2d 921 ( A l a . C i v . App. 
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1992); R o l l s v. R o l l s , 623 So. 2d 744 ( A l a . C i v . 
App. 1993); Crowe v. Crowe, 602 So. 2d 441, 443 
( A l a . C i v . App. 1992) ( f a u l t can be c o n s i d e r e d i n 
d i v i d i n g p r o p e r t y , even i f the d i v o r c e i s not 
g r a n t e d on the b a s i s of f a u l t ) . " 

C a r t e r v. C a r t e r , 934 So. 2d 406, 409 ( A l a . C i v . App. 2005). 

A d d i t i o n a l l y , we note t h a t " [ p ] e r i o d i c alimony i s p a y a b l e from 

the c u r r e n t e a r n i n g s of the p a y i n g spouse." M i l l e r v. M i l l e r , 

47 So. 3d 262, 265 ( A l a . C i v . App. 2009) ( c i t i n g Bray v. Bray, 

979 So. 2d 798, 800 ( A l a . C i v . App. 2007). 

In t h i s case, the p a r t i e s are b o t h r e t i r e d and the 

e v i d e n c e as t o the amount of monthly income th e y r e c e i v e was 

u n d i s p u t e d . I t was a l s o u n d i s p u t e d t h a t the w i f e had had some 

s e r i o u s m e d i c a l i s s u e s . F u r t h e r , the t r i a l c o u r t d i v o r c e d the 

p a r t i e s on the grounds of i n c o m p a t i b i l i t y and p h y s i c a l and 

e m o t i o n a l abuse on the p a r t of the husband; t h u s , the t r i a l 

c o u r t c o n c l u d e d t h a t the husband's conduct was a major f a c t o r 

i n r e g a r d t o the cause of the d i v o r c e . A d d i t i o n a l l y , the w i f e 

p r e s e n t e d e v i d e n c e t o the t r i a l c o u r t i n d i c a t i n g t h a t her 

monthly expenses f o l l o w i n g the d i v o r c e would be a p p r o x i m a t e l y 

$2,845.74, which i n c l u d e d the c o s t of p a y i n g r e n t . T h e r e f o r e , 

we cannot conclude t h a t the t r i a l c o u r t e r r e d i n awarding 

p e r i o d i c a l i m o n y t o the w i f e . However, we w i l l c o n s i d e r 
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whether the award of p e r i o d i c a l i m o n y i s e x c e s s i v e i n l i g h t of 

the f i n a n c i a l a s s e t s of the husband. 

S p e c i f i c a l l y , the husband argues t h a t the t r i a l c o u r t 

e r r e d i n awarding the w i f e p e r i o d i c alimony i n the amount of 

$2,500 pe r month because, he says, he can o n l y pay such an 

e x c e s s i v e alimony award by l i q u i d a t i n g h i s i n h e r i t a n c e or 

p a y i n g more than 50% of h i s r e t i r e m e n t income t o the w i f e . We 

note t h a t a t r i a l c o u r t may not use an award of alimony as a 

way t o i n d i r e c t l y c i r c u m v e n t the p r o v i s i o n s of § 30-2-51(a) 

and ( b ) ( 3 ) . See, e.g., Murphy v. Murphy, 624 So. 2d 620, 622¬

23 ( A l a . C i v . App. 1993) ( r e v e r s i n g a t r i a l c o u r t ' s award of 

alimony i n g r o s s t o the w i f e and h o l d i n g t h a t the " d i s p o s i t i o n 

was an e f f o r t t o i n d i r e c t l y do what the e x i s t i n g law 

p r o h i b i t s " when the o n l y a s s e t s awarded t o the husband t h a t 

c o u l d be used t o s a t i s f y the award were two r e t i r e m e n t 

a c c o u n t s ) . 

The p a r t i e s agreed t h a t the p a r t i e s ' income was funded by 

the husband's J I Chase p e n s i o n , the husband's A l l i s Chalmers 

p e n s i o n , and the p a r t i e s ' S o c i a l S e c u r i t y checks, which are 

a l l r e t i r e m e n t b e n e f i t s . A c c o r d i n g t o the husband's 

t e s t i m o n y , which the w i f e d i d not d i s p u t e , the p a r t i e s ' t o t a l 
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monthly income was $3,219. However, the husband's t o t a l 

monthly income w i t h o u t any c o n t r i b u t i o n from the w i f e ' s S o c i a l 

S e c u r i t y check was $2,621. T h e r e f o r e , p u r s u a n t t o § 30-2-

5 1 ( b ) ( 3 ) , 4 the w i f e i s e n t i t l e d t o a maximum of $1,310.50 per 

month from the husband's monthly income. A c c o r d i n g l y , because 

the r e t i r e m e n t income was the husband's s o l e source of income 5 

and because " [ p ] e r i o d i c a limony i s p a y a b l e from the c u r r e n t 

e a r n i n g s of the p a y i n g spouse," the maximum amount of p e r i o d i c 

4 S e c t i o n 30-2-51(b)(3) p r o v i d e s : 

"(b) The j u d g e , a t h i s or her d i s c r e t i o n , may 
i n c l u d e i n the e s t a t e of e i t h e r spouse the p r e s e n t 
v a l u e of any f u t u r e or c u r r e n t r e t i r e m e n t b e n e f i t s , 
t h a t a spouse may have a v e s t e d i n t e r e s t i n or may 
be r e c e i v i n g on the date the a c t i o n f o r d i v o r c e i s 
f i l e d , p r o v i d e d t h a t the f o l l o w i n g c o n d i t i o n s are 
met: 

"  

"(3) The t o t a l amount of the r e t i r e m e n t 
b e n e f i t s p a y a b l e t o the non-covered spouse 
s h a l l not exceed 50 p e r c e n t of the r e t i r e m e n t 
b e n e f i t s t h a t may be c o n s i d e r e d by the c o u r t . " 

5There was some t e s t i m o n y a t t r i a l i n d i c a t i n g t h a t the 
husband had a d d i t i o n a l income i n the form of d i v i d e n d s from 
the E xxonMobil s t o c k , as e v i d e n c e d by the p a r t i e s j o i n t t a x 
r e t u r n s . However, t h i s income cannot be c o n s i d e r e d i n the 
award of p e r i o d i c a limony because the Exx o n M o b i l s t o c k was 
deemed t o be p a r t of the husband's s e p a r a t e e s t a t e . See § 30-
2-51(a). 
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alimony the t r i a l c o u r t c o u l d have awarded t o the w i f e was 

$1,310.50 per month. M i l l e r , 47 So. 3d a t 265. T h e r e f o r e , we 

h o l d t h a t the t r i a l c o u r t e r r e d i n awarding the w i f e $2,500 

per month i n p e r i o d i c alimony. 

A c c o r d i n g l y , we r e v e r s e the t r i a l c o u r t ' s p e r i o d i c -

a l i m o n y award because the award v i o l a t e s § 3 0 - 2 - 5 1 ( b ) ( 3 ) . 

A d d i t i o n a l l y , because an award of alimony must be c o n s i d e r e d 

t o g e t h e r w i t h the d i v i s i o n of m a r i t a l p r o p e r t y , see A l b e r t s o n  

v. A l b e r t s o n , 678 So. 2d 118, 120 ( A l a . C i v . App. 1995), we 

a l s o r e v e r s e the judgment i n s o f a r as i t d i v i d e d the m a r i t a l 

p r o p e r t y . On remand, the t r i a l c o u r t i s i n s t r u c t e d t o a d j u s t 

the a l i m o n y award and the p r o p e r t y d i v i s i o n as i t c o n s i d e r s 

a p p r o p r i a t e i n l i g h t of the p a r t i e s ' r e t i r e m e n t incomes and 

the f a c t t h a t the E x xonMobil s t o c k i s an a s s e t of the 

husband's s e p a r a t e e s t a t e . 

L a s t l y , the husband contends t h a t the t r i a l c o u r t e r r e d 

i n awarding the w i f e any sums from h i s r e t i r e m e n t accounts 

because, he says, the w i f e f a i l e d t o meet her burden of 

p r o v i n g which r e t i r e m e n t funds were a c q u i r e d d u r i n g the course 

of the m a r r i a g e . I t i s a g e n e r a l r u l e t h a t "the spouse 
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s e e k i n g an award of r e t i r e m e n t b e n e f i t s bears the burden of 

p r o v i n g the amount of r e t i r e m e n t b e n e f i t s t h a t were 

accumulated d u r i n g the m a r r i a g e . " Payne v. Payne, 48 So. 3d 

651, 654 ( A l a . C i v . App. 2010) ; see a l s o § 3 0 - 2 - 5 1 ( b ) ( 2 ) , A l a . 

Code 1975 ("The c o u r t s h a l l not i n c l u d e i n the e s t a t e the 

v a l u e of any r e t i r e m e n t b e n e f i t s a c q u i r e d p r i o r t o the 

m a r r i a g e " ) . However, i n t h i s case, we cannot address the 

husband's argument on a p p e a l because he f a i l e d t o r a i s e t h i s 

i s s u e b e f o r e the t r i a l c o u r t . 

The t r i a l c o u r t made no f i n d i n g s of f a c t r e l a t i v e t o i t s 

award of r e t i r e m e n t b e n e f i t s ; i t s judgment merely awards the 

w i f e p e r i o d i c alimony i n a s p e c i f i c amount and r e q u i r e s t h a t 

the husband pay an a d d i t i o n a l $757.69 i n o r d e r t o e q u a l i z e the 

IRA accounts between the p a r t i e s . Thus, i n o r d e r t o p r e s e r v e 

f o r r e v i e w h i s c h a l l e n g e t o the s u f f i c i e n c y of the e v i d e n c e as 

t o what r e t i r e m e n t a s s e t s were a c q u i r e d d u r i n g the p a r t i e s ' 

l e n g t h y m a r r i a g e , the husband was r e q u i r e d t o have argued t h a t 

i s s u e b e f o r e the t r i a l c o u r t or t o have r a i s e d t h a t i s s u e i n 

a postjudgment motion. See New Props., L.L.C. v. St e w a r t , 905 

So. 2d 797, 801-02 ( A l a . 2004) ("[I]n a n o n j u r y case i n which 

the t r i a l c o u r t makes no s p e c i f i c f i n d i n g s of f a c t , a p a r t y 
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must move f o r a new t r i a l or o t h e r w i s e p r o p e r l y r a i s e b e f o r e 

the t r i a l c o u r t the q u e s t i o n r e l a t i n g t o the s u f f i c i e n c y or 

weight of the ev i d e n c e i n o r d e r t o p r e s e r v e t h a t q u e s t i o n f o r 

a p p e l l a t e r e v i e w . " ) ; see a l s o Powe v. Powe, 48 So. 3d 635, 637 

( A l a . C i v . App. 2009) ( r e f u s i n g t o address the husband's 

argument t h a t the w i f e had f a i l e d t o prove the amount of h i s 

m i l i t a r y - r e t i r e m e n t b e n e f i t s t h a t had a c c r u e d d u r i n g the 

p a r t i e s ' m a r r i a g e because the husband had f a i l e d t o argue t h a t 

i s s u e i n the t r i a l c o u r t ) . 

I n t h i s case, the husband d i d not argue t h a t the w i f e had 

f a i l e d t o prove what r e t i r e m e n t a s s e t s had been a c q u i r e d 

d u r i n g the marriag e a t t r i a l and he d i d not f i l e a 

postjudgment motion. T h e r e f o r e , we cannot address the 

husband's argument t h a t the w i f e f a i l e d t o prove the amount of 

the husband's r e t i r e m e n t b e n e f i t s t h a t had a c c r u e d d u r i n g the 

p a r t i e s ' m a r r i a g e . A c c o r d i n g l y , we a f f i r m the t r i a l c o u r t ' s 

judgment i n s o f a r as i t awarded the w i f e $757.69 of the 

husband's IRA i n o r d e r t o e q u a l i z e the p a r t i e s ' IRA ac c o u n t s . 

C o n c l u s i o n 

To summarize our h o l d i n g s w i t h r e s p e c t t o the husband's 

a p p e a l , we a f f i r m the judgment of the t r i a l c o u r t i n s o f a r as 
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i t awards the w i f e a p o r t i o n o f the husband's IRA t o e q u a l i z e 

the p a r t i e s ' IRA ac c o u n t s ; we r e v e r s e the judgment of the 

t r i a l c o u r t i n s o f a r as i t awards the w i f e $2,500 i n p e r i o d i c 

alimony and d i v i d e s the p a r t i e s ' m a r i t a l p r o p e r t y ; and we 

remand the cause t o the t r i a l c o u r t w i t h i n s t r u c t i o n s . W i t h 

r e s p e c t t o the c r o s s - a p p e a l , we a f f i r m the t r i a l c o u r t ' s 

judgment i n s o f a r as i t h o l d s t h a t the husband's i n h e r i t a n c e 

i s p a r t of h i s s e p a r a t e e s t a t e and had not been used f o r the 

common b e n e f i t of the p a r t i e s d u r i n g the course of the 

ma r r i a g e . 

APPEAL — AFFIRMED IN PART; REVERSED IN PART; AND REMANDED 

WITH INSTRUCTIONS. 

CROSS-APPEAL — AFFIRMED. 

Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur. 
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