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T . J . p e t i t i o n s t h i s c o u r t f o r a w r i t o f mandamus 

d i r e c t i n g t h e Montgomery J u v e n i l e C o u r t ("the j u v e n i l e c o u r t " ) 

t o r e c o g n i z e and a d j u d i c a t e h i m as t h e presumed f a t h e r o f 

S.W. ("the c h i l d " ) and t o v a c a t e i t s o r d e r r e q u i r i n g g e n e t i c 

t e s t i n g t o e s t a b l i s h t h e c h i l d ' s p a t e r n i t y . 

A c c o r d i n g t o t h e b r i e f s and m a t e r i a l s o f t h e p a r t i e s and 

t h e b r i e f o f t h e g u a r d i a n ad l i t e m o f t h e c h i l d ' s s i b l i n g s 

f i l e d i n t h i s c o u r t i n s u p p o r t o f and i n o p p o s i t i o n t o t h e 

p e t i t i o n f o r a w r i t o f mandamus, on September 3, 2009, R.W., 

t h e c h i l d ' s m a t e r n a l g r a n d m o t h e r ("the m a t e r n a l g r a n d m o t h e r " ) , 

f i l e d a p e t i t i o n i n t h e j u v e n i l e c o u r t a g a i n s t T . J . and C.W., 

t h e c h i l d ' s m o t h e r ("the m o t h e r " ) , s e e k i n g c u s t o d y o f t h r e e o f 

h e r g r a n d c h i l d r e n , i n c l u d i n g t h e c h i l d . The m a t e r n a l 

g r a n d m o t h e r ' s p e t i t i o n i s n o t i n c l u d e d i n t h e m a t e r i a l s 

s u b m i t t e d w i t h t h i s p e t i t i o n f o r t h e w r i t o f mandamus. 1 

1We n o t e t h a t when an a p p e l l a t e c o u r t " c o n s i d e r s a 
p e t i t i o n f o r a w r i t o f mandamus, t h e o n l y m a t e r i a l s b e f o r e i t 
a r e t h e p e t i t i o n and t h e answer and any a t t a c h m e n t s t o t h o s e 
d o c u m e n t s . T h e r e i s no t r a d i t i o n a l ' r e c o r d ' s u b m i t t e d " as 
t h e r e i s i n an a p p e a l . Ex p a r t e G u a r a n t y P e s t C o n t r o l , I n c . , 
21 So. 3d 1222, 1228 ( A l a . 2 0 0 9 ) . R u l e 2 1 ( a ) ( 1 ) ( B ) and ( E ) , 
A l a . R. App. P., p r o v i d e s t h a t t h e p e t i t i o n e r i s t o p r o v i d e 
t h i s c o u r t w i t h a " s t a t e m e n t o f t h e f a c t s n e c e s s a r y t o an 
u n d e r s t a n d i n g o f t h e i s s u e s p r e s e n t e d by t h e p e t i t i o n , " as 
w e l l as " [ c ] o p i e s o f any o r d e r o r o p i n i o n o r p a r t s o f t h e 
r e c o r d t h a t w o u l d be e s s e n t i a l t o an u n d e r s t a n d i n g o f t h e 
m a t t e r s s e t f o r t h i n t h e p e t i t i o n . " The r e s p o n d e n t i s a l s o 
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However, a c c o r d i n g t o t h e b r i e f s s u b m i t t e d t o t h i s c o u r t i n 

s u p p o r t o f and i n o p p o s i t i o n t o T . J . ' s p e t i t i o n f o r a w r i t o f 

mandamus, t h e m a t e r n a l g r a n d m o t h e r r e f e r r e d t o T . J . as t h e 

c h i l d ' s f a t h e r i n h e r c u s t o d y p e t i t i o n . 

On O c t o b e r 30, 2009, T . J . f i l e d a p e t i t i o n i n t h e 

j u v e n i l e c o u r t s e e k i n g c u s t o d y o f t h e c h i l d . T . J . ' s c u s t o d y 

p e t i t i o n i s n o t i n c l u d e d i n t h e m a t e r i a l s b e f o r e t h i s c o u r t . 

However, a c c o r d i n g t o t h e p a r t i e s ' b r i e f s t o t h i s c o u r t 

r e l a t i n g t o T . J . ' s p e t i t i o n f o r a w r i t o f mandamus, i n T.J. ' s 

c u s t o d y p e t i t i o n , he c l a i m s t h a t he i s t h e c h i l d ' s f a t h e r and 

t h a t t h e c h i l d has l i v e d w i t h h im s i n c e t h e c h i l d ' s b i r t h . 

On November 13, 2009, t h e m o t h e r f i l e d a p e t i t i o n f o r 

c u s t o d y o f t h e c h i l d . A c c o r d i n g t o t h e b r i e f s s u b m i t t e d t o 

t h i s c o u r t , t h e m o t h e r named J.H. as t h e f a t h e r o f t h e c h i l d . 

On J a n u a r y 22, 2010, t h e m o t h e r f i l e d a m o t i o n r e q u e s t i n g 

g e n e t i c t e s t i n g o f T . J . and J.H. t o e s t a b l i s h p a t e r n i t y o f t h e 

c h i l d . T . J . a p p a r e n t l y o b j e c t e d t o t h e m o t h e r ' s m o t i o n on t h e 

g r o u n d t h a t he had " r e c e i v e [ d ] t h e c h i l d i n t o h i s home and 

g i v e n an " o p p o r t u n i t y t o s u p p l e m e n t t h e ' r e c o r d ' by a t t a c h i n g 
e x h i b i t s o f i t s own " 
Ex p a r t e F o n t a i n e T r a i l e r Co., 854 So. 2d 71, 74 ( A l a . 2 0 0 3 ) ; 
see a l s o Ex p a r t e C o v i n g t o n P i k e Dodge, I n c . , 904 So. 2d 226, 
232 n. 2 ( A l a . 2 0 0 4 ) . 
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o p e n l y [ h e l d ] o u t t h e c h i l d as h i s n a t u r a l c h i l d o r o t h e r w i s e 

o p e n l y [ h e l d ] o u t t h e c h i l d as h i s n a t u r a l c h i l d " so as t o 

g i v e r i s e t o a p r e s u m p t i o n o f p a t e r n i t y p u r s u a n t t o § 

2 6 - 1 7 - 2 0 4 ( a ) ( 5 ) , A l a . Code 1975. None o f t h e documents 

m e n t i o n e d a r e c o n t a i n e d i n t h e m a t e r i a l s s u b m i t t e d t o t h i s 

c o u r t . 

On December 3, 2010, t h e j u v e n i l e c o u r t h e l d a s i x - h o u r 

h e a r i n g on t h e i s s u e o f T . J . ' s p a t e r n i t y o f t h e c h i l d . On 

December 17, 2010, t h e j u v e n i l e c o u r t e n t e r e d an o r d e r 

g r a n t i n g t h e m o t h e r ' s m o t i o n f o r g e n e t i c t e s t i n g . On December 

29, 2010, T . J . f i l e d h i s p e t i t i o n f o r a w r i t o f mandamus 

d i r e c t i n g t h e j u v e n i l e c o u r t t o r e c o g n i z e and a d j u d i c a t e him 

as t h e presumed f a t h e r o f t h e c h i l d and t o v a c a t e t h e o r d e r 

r e q u i r i n g g e n e t i c t e s t i n g . T h i s c o u r t c a l l e d f o r an answer 

and b r i e f s f r o m t h e o t h e r p a r t i e s , and t h e p a r t i e s have 

c o m p l i e d w i t h t h a t r e q u e s t . 

I n t h e i r b r i e f s , e a c h o f t h e p a r t i e s a r g u e s t h a t t h e 

f a c t s p r e s e n t e d a t t h e December 3, 2010, h e a r i n g s u p p o r t h i s 

o r h e r r e s p e c t i v e p o s i t i o n r e g a r d i n g w h e t h e r T . J . i s t h e 

p r e s u m p t i v e f a t h e r o f t h e c h i l d . I t i s a p p a r e n t f r o m t h e 

p a r t i e s ' b r i e f s t h a t m a t e r i a l f a c t s a r e i n d i s p u t e . F o r 
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e x a m p l e , T . J . a s s e r t s t h a t t h e c h i l d has a l w a y s l i v e d w i t h 

h i m . I n h e r b r i e f , t h e m o t h e r c l a i m s t h a t t h e r e have been 

t i m e s when t h e c h i l d has l i v e d w i t h h e r and n o t w i t h T . J . 

T . J . a s s e r t s t h a t p a p e r w o r k t h e m a t e r n a l g r a n d m o t h e r c o m p l e t e d 

f o r t h e c h i l d a t t h e c h i l d ' s Head S t a r t s c h o o l i n d i c a t e d t h a t 

he was t h e c h i l d ' s f a t h e r . The b r i e f o f t h e g u a r d i a n ad l i t e m 

f o r t h e c h i l d ' s s i b l i n g s , who a r g u e s a g a i n s t t h e i s s u a n c e o f 

t h e w r i t , s t a t e s t h a t t h e Head S t a r t p a p e r w o r k i n d i c a t e s t h a t 

T . J . i s t h e c h i l d ' s " g o d f a t h e r " and t h a t i t i d e n t i f i e d J.H. as 

t h e c h i l d ' s f a t h e r . The g u a r d i a n ad l i t e m a l s o s t a t e d t h a t 

t h e m o t h e r ' s a d d r e s s , and n o t T . J . ' s , was l i s t e d as t h e 

c h i l d ' s a d d r e s s on t h e Head S t a r t p a p e r w o r k . The p a r t i e s a l s o 

d i s p u t e t h e s u b s t a n c e o f t h e t e s t i m o n y o f two o f T . J . ' s 

f r i e n d s . I n h i s b r i e f , T . J . s t a t e s t h a t t h e f r i e n d s s a i d t h a t 

T . J . had h e l d t h e c h i l d o u t as h i s n a t u r a l c h i l d . However, i n 

t h e m o t h e r ' s b r i e f , she s t a t e s t h a t one o f t h o s e f r i e n d s 

t e s t i f i e d t h a t he had h e a r d t h a t T . J . was n o t t h e c h i l d ' s 

b i o l o g i c a l f a t h e r and t h a t he had w o n d e r e d why t h e c h i l d ' s 

l a s t name was d i f f e r e n t t h a n T . J . ' s and t h e m o t h e r ' s l a s t 

names. 
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I n a d d i t i o n t o t h e p a r t i e s ' b r i e f s p r e s e n t e d t o t h i s 

c o u r t , t h e j u v e n i l e c o u r t s u b m i t t e d a l e t t e r b r i e f s t a t i n g 

t h a t c l e a r and c o n v i n c i n g e v i d e n c e was p r e s e n t e d a t t h e 

h e a r i n g t h a t r e b u t t e d a ny p r e s u m p t i o n o f p a t e r n i t y t h a t T . J . 

m i g h t have had. As t h e j u v e n i l e c o u r t made c l e a r i n b o t h i t s 

o r d e r and i t s l e t t e r b r i e f t o t h i s c o u r t , t h e e v i d e n c e i s 

u n d i s p u t e d t h a t T . J . was i n c a r c e r a t e d a t t h e t i m e o f t h e 

c h i l d ' s c o n c e p t i o n . A c c o r d i n g t o t h e j u v e n i l e c o u r t , e v i d e n c e 

i n d i c a t e d t h a t , b y t h e t i m e T . J . was r e l e a s e d f r o m 

i n c a r c e r a t i o n , t h e mother was a l r e a d y f i v e months p r e g n a n t 

w i t h t h e c h i l d . The mother and T . J . have n e v e r m a r r i e d , and 

t h e m other has p u b l i c l y i d e n t i f i e d a n o t h e r man as t h e c h i l d ' s 

f a t h e r . 

I n i t s o r d e r , t h e j u v e n i l e c o u r t r e c o g n i z e d t h a t T . J . and 

t h e c h i l d had d e v e l o p e d a p a r e n t - c h i l d t y p e o f r e l a t i o n s h i p 

and t h a t T . J . p r o v i d e d f i n a n c i a l and e m o t i o n a l s u p p o r t t o t h e 

c h i l d . However, t h e j u v e n i l e c o u r t a l s o f o u n d t h a t i t was 

" u n l i k e l y " t h a t T . J . b e l i e v e d he was t h e n a t u r a l f a t h e r o f t h e 

c h i l d . A f t e r w e i g h i n g t h e e v i d e n c e , t h e j u v e n i l e c o u r t 

c o n c l u d e d t h a t T . J . c a n n o t be t h e c h i l d ' s p resumed f a t h e r . I n 

t h e o r d e r , t h e j u v e n i l e c o u r t s t a t e d t h a t " t h e r e was no 
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presumed f a t h e r i n t h i s m a t t e r " and t h a t , t h e r e f o r e , an o r d e r 

f o r g e n e t i c t e s t i n g was a p p r o p r i a t e . T h i s c o n c l u s i o n i s n o t 

i n c o n s i s t e n t w i t h t h e f i n d i n g t h a t T . J . had d e v e l o p e d a l o v i n g 

and s u p p o r t i v e r e l a t i o n s h i p w i t h t h e c h i l d . 

As g r o u n d s f o r h i s p e t i t i o n f o r a w r i t o f mandamus, T . J . 

c o n t e n d s t h a t t h e j u v e n i l e c o u r t e r r e d i n f a i l i n g t o 

a d j u d i c a t e h i m as t h e presumed f a t h e r . He a r g u e s t h a t , 

b e c a u s e he i s t h e presumed f a t h e r , no one can l e g a l l y 

c h a l l e n g e h i s s t a t u s as t h e c h i l d ' s f a t h e r . T h e r e f o r e , T . J . 

s a y s , t h e j u v e n i l e c o u r t i m p r o p e r l y o r d e r e d g e n e t i c t e s t i n g t o 

e s t a b l i s h p a t e r n i t y o f t h e c h i l d . 

A w r i t o f mandamus i s an e x t r a o r d i n a r y remedy a v a i l a b l e 

o n l y when t h e p e t i t i o n e r d e m o n s t r a t e s : " ' ( 1 ) a c l e a r l e g a l 

r i g h t t o t h e o r d e r s o u g h t ; ( 2 ) an i m p e r a t i v e d u t y upon t h e 

r e s p o n d e n t t o p e r f o r m , a c c o m p a n i e d by a r e f u s a l t o do s o ; (3) 

t h e l a c k o f a n o t h e r a d e q u a t e remedy; and (4) t h e p r o p e r l y 

i n v o k e d j u r i s d i c t i o n o f t h e c o u r t . ' " Ex p a r t e N a l l , 879 So. 

2d 541, 543 ( A l a . 2003) ( q u o t i n g Ex p a r t e BOC Group, I n c . , 823 

So. 2d 1270, 1272 ( A l a . 2 0 0 1 ) ) . A p e t i t i o n f o r a w r i t o f 

mandamus i s t h e p r o p e r v e h i c l e f o r s e e k i n g r e v i e w o f an 

i n t e r l o c u t o r y o r d e r . Ex p a r t e A.M.P., 997 So. 2d 1008, 1014 
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( A l a . 2 0 0 8 ) . However, " [ a ] w r i t o f mandamus w i l l i s s u e o n l y 

i n s i t u a t i o n s where o t h e r r e l i e f i s u n a v a i l a b l e o r i s 

i n a d e q u a t e , and i t c a n n o t be u s e d as a s u b s t i t u t e f o r a p p e a l . " 

Ex p a r t e E m p i r e F i r e & M a r i n e I n s . Co., 720 So. 2d 893, 894 

( A l a . 1998) ( c i t i n g Ex p a r t e D r i l l P a r t s & S e r v . Co., 590 So. 

2d 252 ( A l a . 1 9 9 1 ) ) . 

T . J . ' s argument a p p e a r s t o be t h a t no one can c h a l l e n g e 

h i s a s s e r t i o n t h a t , p u r s u a n t t o § 2 6 - 1 7 - 2 0 4 ( a ) ( 5 ) , A l a . Code 

1975, he i s t h e c h i l d ' s f a t h e r . The Alabama U n i f o r m P a r e n t a g e 

A c t ("the AUPA"), c o d i f i e d a t § 26-17-101 e t s e q . , A l a . Code 

1975, s e t s f o r t h t h e s t a t u t o r y c r i t e r i a f o r d e t e r m i n i n g t h e 

p a t e r n i t y o f a c h i l d . I n p e r t i n e n t p a r t , § 2 6 - 1 7 - 2 0 4 ( a ) ( 5 ) 

s t a t e s : 

"A man i s presumed t o be t h e f a t h e r o f a c h i l d i f : 

"(5) w h i l e t h e c h i l d i s u n d e r t h e age o f m a j o r i t y , 
he r e c e i v e s t h e c h i l d i n t o h i s home and o p e n l y h o l d s 
o u t t h e c h i l d as h i s n a t u r a l c h i l d o r o t h e r w i s e 
o p e n l y h o l d s o u t t h e c h i l d as h i s n a t u r a l c h i l d and 
e s t a b l i s h e s a s i g n i f i c a n t p a r e n t a l r e l a t i o n s h i p w i t h 
t h e c h i l d by p r o v i d i n g e m o t i o n a l and f i n a n c i a l 
s u p p o r t f o r t h e c h i l d . " 

S e c t i o n 2 7 - 17-204(b) p r o v i d e s : 

"A p r e s u m p t i o n o f p a t e r n i t y e s t a b l i s h e d u n d e r t h i s  
s e c t i o n may be r e b u t t e d o n l y by an a d j u d i c a t i o n 
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u n d e r A r t i c l e 6 [§ 26-17-601 t h r o u g h § 2 6 - 1 7 - 6 3 8 ] . 
I n t h e e v e n t two o r more c o n f l i c t i n g p r e s u m p t i o n s 
a r i s e , t h a t w h i c h i s f o u n d e d upon t h e w e i g h t i e r 
c o n s i d e r a t i o n s o f p u b l i c p o l i c y and l o g i c , as 
e v i d e n c e d by t h e f a c t s , s h a l l c o n t r o l . The 
p r e s u m p t i o n o f p a t e r n i t y i s r e b u t t e d by a c o u r t 
d e c r e e e s t a b l i s h i n g p a t e r n i t y o f t h e c h i l d by 
a n o t h e r man." 

(Emphasis added.) 

The p u r p o s e o f t h e December 3, 2010, h e a r i n g was t o 

d e t e r m i n e w h e t h e r T . J . was, i n f a c t , t h e presumed f a t h e r o f 

t h e c h i l d . I n o r d e r i n g g e n e t i c t e s t i n g t o be c o n d u c t e d t o 

d e t e r m i n e p a t e r n i t y , t h e j u v e n i l e c o u r t s t a t e d t h a t , b a s e d 

upon t h e e v i d e n c e p r e s e n t e d a t t h a t h e a r i n g , i t was " u n a b l e t o 

f i n d t h a t [ T . J . w a s ] t h e presumed f a t h e r . " 

As p r e v i o u s l y m e n t i o n e d , § 2 6 - 1 7 - 2 0 4 ( a ) ( 5 ) p r o v i d e s t h a t 

a man i s t h e presumed f a t h e r o f t h e c h i l d when "he r e c e i v e s 

t h e c h i l d i n t o h i s home and o p e n l y h o l d s o u t t h e c h i l d as h i s 

n a t u r a l c h i l d o r o t h e r w i s e o p e n l y h o l d s o u t t h e c h i l d as h i s 

n a t u r a l c h i l d and e s t a b l i s h e s a s i g n i f i c a n t p a r e n t a l 

r e l a t i o n s h i p w i t h t h e c h i l d by p r o v i d i n g e m o t i o n a l and 

f i n a n c i a l s u p p o r t f o r t h e c h i l d . " ( E mphasis added.) I t i s 

n o t enough f o r a man t o d e v e l o p a l o v i n g , n u r t u r i n g , p a r e n t -

c h i l d t y p e o f r e l a t i o n s h i p w i t h a c h i l d t o be t h e l e g a l l y 

p r e s u med f a t h e r o f a c h i l d . 
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I n t h i s c a s e , b e c a u s e we do n o t have a r e c o r d o f t h e 

p r o c e e d i n g s b e f o r e t h e j u v e n i l e c o u r t , we s i m p l y do n o t have 

b e f o r e us t h e means t o know w h e t h e r T . J . p r e s e n t e d s u f f i c i e n t 

e v i d e n c e f r o m w h i c h t o d e t e r m i n e t h a t he h e l d t h e c h i l d o u t t o 

t h e p u b l i c as h i s n a t u r a l c h i l d as d e s c r i b e d i n § 26-17-

2 0 4 ( a ) ( 5 ) ; we a l s o do n o t know t o what e x t e n t s u c h e v i d e n c e 

was d i s p u t e d . However, b a s e d on t h e m a t e r i a l s s u b m i t t e d t o us 

i n s u p p o r t o f and i n o p p o s i t i o n t o t h e p e t i t i o n f o r a w r i t o f 

mandamus, we do know t h a t u n d i s p u t e d e v i d e n c e d e m o n s t r a t e s 

t h a t t h e c h i l d d i d n o t s h a r e T . J . ' s l a s t name and t h a t t h e 

c h i l d ' s m o t h e r has c l a i m e d t h a t a man o t h e r t h a n T . J . i s t h e 

c h i l d ' s n a t u r a l f a t h e r . 

I t i s a x i o m a t i c t h a t s u c h c o n f l i c t s i n t h e e v i d e n c e a r e 

f o r t h e t r i a l c o u r t t o r e s o l v e . B a k e r v. Townsend, 484 So. 2d 

1097, 1098 ( A l a . C i v . App. 1 9 8 6 ) . W i t h o u t a t r a n s c r i p t o f t h e 

s i x - h o u r h e a r i n g , we c a n n o t c o n c l u d e t h a t t h e r e was s u f f i c i e n t 

e v i d e n c e f r o m w h i c h t o h o l d t h a t T . J . h e l d h i m s e l f o u t t o t h e 

p u b l i c as t h e c h i l d ' s n a t u r a l f a t h e r . I f we were t o g r a n t t h e 

p e t i t i o n and i s s u e t h e w r i t i n t h i s c a s e , d i r e c t i n g t h e 

j u v e n i l e c o u r t t o r e c o g n i z e and a d j u d i c a t e T . J . as t h e c h i l d ' s 

p r e s umed f a t h e r , we w o u l d be u s u r p i n g t h e j u v e n i l e c o u r t ' s 
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a u t h o r i t y , w i t h o u t t h e b e n e f i t o f a t r a n s c r i p t o f t h e h e a r i n g . 

B e c a u s e t h e e v i d e n c e as s e t f o r t h i n t h e m a t e r i a l s 

p r o v i d e d t o t h i s c o u r t t e n d s t o show t h a t t h e m other was f i v e 

months p r e g n a n t w i t h t h e c h i l d b e f o r e T . J . was r e l e a s e d f r o m 

i n c a r c e r a t i o n and she began d a t i n g him, i t must be r e c o g n i z e d 

t h a t T . J . c a n n o t be t h e c h i l d ' s b i o l o g i c a l f a t h e r . T h e r e f o r e , 

we do n o t b e l i e v e t h a t "undue i n j u r y " w i l l a r i s e f r o m t h e 

j u v e n i l e c o u r t ' s o r d e r g r a n t i n g g e n e t i c t e s t i n g i n an e f f o r t 

t o d e t e r m i n e p a t e r n i t y o f t h e c h i l d . B e c a u s e i t has n e v e r 

been e s t a b l i s h e d t h a t T . J . i s t h e p resumed f a t h e r , he has 

f a i l e d t o d e m o n s t r a t e t h a t he has a c l e a r l e g a l r i g h t t o a 

w r i t d i r e c t i n g t h e j u v e n i l e c o u r t t o v a c a t e t h e o r d e r g r a n t i n g 

g e n e t i c t e s t i n g t o e s t a b l i s h p a t e r n i t y . Thus, t h e p r o p e r 

method f o r T . J . t o c o n t e s t t h e j u v e n i l e c o u r t ' s r u l i n g t h a t he 

i s n o t t h e c h i l d ' s p resumed f a t h e r i s by an a p p e a l . 

F o r t h e r e a s o n s s e t f o r t h a b ove, T.J.'s p e t i t i o n f o r a 

w r i t o f mandamus i s due t o be d e n i e d . 

PETITION DENIED. 

P i t t m a n and Moore, J J . , c o n c u r . 

Thomas, J . , d i s s e n t s , w i t h w r i t i n g , w h i c h B r y a n , J . , 

j o i n s . 
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THOMAS, Judge, d i s s e n t i n g . 

I must r e s p e c t f u l l y d i s s e n t . I d i s a g r e e t h a t the 

j u v e n i l e c o u r t , d e s p i t e s t a t i n g i n i t s o r d e r t h a t i t was 

"unable t o f i n d t h a t [ T . J . was] the presumed f a t h e r , " a c t u a l l y 

f a i l e d t o conclude t h a t T.J. was the presumed f a t h e r under 

A l a . Code 1975 § 26 - 1 7 - 2 0 4 ( a ) ( 5 ) , , a p a r t of the Alabama 

U n i f o r m Parentage A c t ("the A c t " ) , A l a . Code 1975 § 26-17-101 

e t seq. In o r d e r t o make c l e a r the b a s i s upon which I b e l i e v e 

the w r i t s h o u l d be g r a n t e d , I w i l l quote a l a r g e p o r t i o n of 

the o r d e r from which T.J. seeks r e l i e f . 

" I t i s c l e a r from the t e s t i m o n y of the w i t n e s s e s 
and the a d m i s s i o n s by the mother t h a t [ T . J . ] has 
been i n a generous and l o v i n g r o l e towards the minor 
c h i l d , and t h a t he has p r o v i d e d f o r her e m o t i o n a l l y 
and f i n a n c i a l l y s i n c e her b i r t h . F u r t h e r m o r e , i t i s 
c l e a r from the t e s t i m o n y t h a t the mother has a l l o w e d 
the r e l a t i o n s h i p t o grow and t h a t the c h i l d c a l l s 
[ T . J . ] 'daddy.' The ev i d e n c e c l e a r l y shows t h a t 
[ T . J . ] , d e s p i t e knowing t h a t the c h i l d i s not or may 
not be h i s g e n e t i c c h i l d , a f f i r m a t i v e l y a c c e p t e d a 
c a r e g i v e r r o l e as the c h i l d ' s f a t h e r and t h a t the 
c h i l d , the mother, and the m a t e r n a l grandmother have 
r e l i e d on t h a t a cceptance. 

"At the h e a r i n g , [ T . J . ] sought t o have t h i s 
C o u r t ' s d e c l a r a t i o n of [ T . J . ' s ] parentage and t h a t 
he i s the presumed f a t h e r of [ t h e c h i l d ] p u r s u a n t t o 
§ 26-17-204(a)(5) Code of Alabama (1975), which 
s t a t e s i n p e r t i n e n t p a r t t h a t . . . 'A man i s presumed 
t o be the f a t h e r of a c h i l d i f : w h i l e the c h i l d i s 
under the age of m a j o r i t y , he r e c e i v e s the c h i l d 
i n t o h i s home and op e n l y h o l d s out the c h i l d as h i s 
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n a t u r a l c h i l d or o t h e r w i s e o p e n l y h o l d s out the 
c h i l d as h i s n a t u r a l c h i l d and e s t a b l i s h e s a 
s i g n i f i c a n t p a r e n t a l r e l a t i o n s h i p w i t h the c h i l d by 
p r o v i d i n g e m o t i o n a l and f i n a n c i a l s u p p o r t f o r the 
c h i l d ' 

" I t i s u n d i s p u t e d t h a t [ T . J . ] has e s t a b l i s h e d a 
p a r e n t - c h i l d r e l a t i o n s h i p w i t h [ t h e c h i l d ] . 
N o t w i t h s t a n d i n g the same, i t i s u n l i k e l y t h a t he 
b e l i e v e d t h i s c h i l d t o be h i s ' n a t u r a l ' c h i l d when 
he was i n c a r c e r a t e d a t the l i k e l y time of 
c o n c e p t i o n . [ T . J . ] does not d i s p u t e t h a t he was 
i n c a r c e r a t e d from J u l y through November i n 2004 and 
f u r t h e r t h a t he d i d not have a p h y s i c a l r e l a t i o n s h i p 
w i t h the mother a t the l i k e l y time of c o n c e p t i o n . 
T h i s c o u r t cannot i g n o r e t h i s f a c t . F u r t h e r , the 
mother t e s t i f i e d t h a t she was a l r e a d y 5 months 
pregnant when [ T . J . ] was r e l e a s e d from i n c a r c e r a t i o n 
i n November 2004. T h i s c o u r t a l s o c o n s i d e r e d the 
H e a d Start a p p l i c a t i o n , which p r e - d a t e s t h i s 
p r o c e e d i n g , wherein the mother i d e n t i f i e d another 
man as the f a t h e r of [ t h e c h i l d ] and i d e n t i f i e d 
[ T . J . ] as the G o d f a t h e r . 

"Based on the f o r e g o i n g , t h i s c o u r t i s unable t o 
f i n d t h a t [ T . J . ] i s the presumed f a t h e r . 
A c c o r d i n g l y , the P a r t i e s may p r o c e e d w i t h g e n e t i c 
t e s t i n g . " 

As a r e a d i n g of the j u v e n i l e c o u r t ' s f a c t u a l f i n d i n g s 

makes c l e a r , the j u v e n i l e c o u r t d i d determine t h a t T.J. had, 

i n f a c t , e s t a b l i s h e d f a c t s amounting t o a presumption of h i s 

p a t e r n i t y under § 2 6 - 1 7 - 2 0 4 ( a ) ( 5 ) . That s e c t i o n r e a d s : 

"(a) A man i s presumed t o be the f a t h e r of a 
c h i l d i f : 

"  
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"(5) w h i l e the c h i l d i s under the age 
of m a j o r i t y , he r e c e i v e s the c h i l d i n t o h i s 
home and o p e n l y h o l d s out the c h i l d as h i s 
n a t u r a l c h i l d or o t h e r w i s e o p e n l y h o l d s out 
the c h i l d as h i s n a t u r a l c h i l d and 
e s t a b l i s h e s a s i g n i f i c a n t p a r e n t a l 
r e l a t i o n s h i p w i t h the c h i l d by p r o v i d i n g 
e m o t i o n a l and f i n a n c i a l s u p p o r t f o r the 
c h i l d . " 

The j u v e n i l e c o u r t found, as a m a t t e r of f a c t , t h a t T.J., who 

knew or a t l e a s t s u s p e c t e d t h a t the c h i l d was not h i s 

b i o l o g i c a l o f f s p r i n g , (1) "has been i n a generous and l o v i n g 

r o l e towards the minor c h i l d , " (2) "has p r o v i d e d f o r her 

e m o t i o n a l l y and f i n a n c i a l l y s i n c e her b i r t h , " and (3) has 

" a f f i r m a t i v e l y a c c e p t e d a c a r e g i v e r r o l e as the c h i l d ' s 

f a t h e r . " In a d d i t i o n , the j u v e n i l e c o u r t found t h a t "the 

mother has a l l o w e d the r e l a t i o n s h i p t o grow and t h a t the c h i l d 

c a l l s [ T . J . ] 'daddy'" and t h a t T.J., the mother, and the 

m a t e r n a l grandmother had r e l i e d on T.J.'s assumption of the 

r o l e of f a t h e r i n the c h i l d ' s l i f e . These f i n d i n g s c l e a r l y 

and w i t h o u t q u e s t i o n e s t a b l i s h t h a t T.J. has " o t h e r w i s e o p e nly 

[ h e l d ] out the c h i l d as h i s n a t u r a l c h i l d and [ h a s ] 

e s t a b l i s h e [ d ] a s i g n i f i c a n t p a r e n t a l r e l a t i o n s h i p w i t h the 

c h i l d by p r o v i d i n g e m o t i o n a l and f i n a n c i a l s u p p o r t f o r the 
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c h i l d . " § 2 6 - 1 7 - 2 0 4 ( a ) ( 5 ) . 2 Moreover, the j u v e n i l e c o u r t 

s t a t e d t h a t " [ i ] t i s u n d i s p u t e d t h a t [ T . J . ] has e s t a b l i s h e d a 

p a r e n t - c h i l d r e l a t i o n s h i p w i t h [ t h e c h i l d ] . " 

The j u v e n i l e c o u r t then goes f u r t h e r , however, t o 

determine t h a t T.J. c o u l d not be the b i o l o g i c a l f a t h e r of the 

c h i l d because he was i n c a r c e r a t e d a t the time of the c h i l d ' s 

c o n c e p t i o n . In sup p o r t of the d e c i s i o n t o r e j e c t T.J.'s 

presumed f a t h e r h o o d based almost s o l e l y on t h i s f a c t , the 

j u v e n i l e c o u r t , i n i t s response t o T.J.'s mandamus p e t i t i o n , 

f i r s t s t a t e s t h a t i t determined t h a t " c l e a r and c o n v i n c i n g 

e v i d e n c e was p r e s e n t e d which r e b u t t e d any presumption of 

p a t e r n i t y i n [ T . J . ] . " Secondly, the j u v e n i l e c o u r t s t a t e s 

2The main o p i n i o n r e l i e s on t h e j u v e n i l e c o u r t ' s s t a t e m e n t 
t h a t i t was " u n a b l e t o f i n d t h a t [ T . J . w a s ] t h e presumed 
f a t h e r " u n d e r t h e A c t . However, t h e j u v e n i l e c o u r t ' s 
d e t e r m i n a t i o n t h a t T . J . was n o t t h e presumed f a t h e r was n o t a 
f a c t u a l f i n d i n g ; i n s t e a d , t h e j u v e n i l e c o u r t made a l e g a l 
c o n c l u s i o n t h a t T . J . was n o t e n t i t l e d t o t h e p r e s u m p t i o n o f 
p a t e r n i t y i n § 2 6 - 1 7 - 2 0 4 ( a ) ( 5 ) . I b e l i e v e t h a t t h e j u v e n i l e 
c o u r t ' s numerous f a c t u a l f i n d i n g s , w h i c h were made a f t e r t h e 
j u v e n i l e c o u r t c o n s i d e r e d t h e t e s t i m o n y and r e s o l v e d c o n f l i c t s 
i n t h e e v i d e n c e and w h i c h a r e s e t o u t s u p r a , f o r m t h e b a s i s 
f o r o n l y one p o s s i b l e l e g a l c o n c l u s i o n -- t h a t T . J . i s t h e 
c h i l d ' s p r e s umed f a t h e r ; t h u s , I am n o t r e w e i g h i n g e v i d e n c e 
o r u s u r p i n g t h e r o l e o f t h e j u v e n i l e c o u r t . I am f i r m l y 
c o n v i n c e d , i n l a r g e p a r t b e c a u s e o f t h e l a n g u a g e u s e d i n t h e 
j u v e n i l e c o u r t ' s o r d e r and by t h e j u v e n i l e c o u r t i n i t s 
r e s p o n s e t o t h e mandamus p e t i t i o n , t h a t t h e j u v e n i l e c o u r t has 
c o m m i t t e d e r r o r i n i t s a p p l i c a t i o n o f t h e l a w . 
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t h a t i t "found t h a t i t would be i n t e l l e c t u a l l y d i s h o n e s t t o 

presume [ T . J . ] t o be the f a t h e r of the c h i l d , c o n s i d e r i n g the 

e v i d e n c e p r e s e n t e d , " and e x p l i c i t l y d e c l a r e s i t s r e l i a n c e on 

the O f f i c i a l Comment t o S e c t i o n 607 of the U n i f o r m Parentage 

A c t , which s t a t e s t h a t " [ i ] t i s i n a p p r o p r i a t e f o r the law t o 

assume a presumption known by a l l those concerned t o be 

u n t r u e . " § 26-17-607, U n i f o r m Comment. 

S e c t i o n 607 of the U n i f o r m A c t r e a d s : 

" ( a ) E x c e p t as o t h e r w i s e p r o v i d e d i n s u b s e c t i o n 
( b ) , a p r o c e e d i n g brought by a presumed f a t h e r , the 
mother, or another i n d i v i d u a l t o a d j u d i c a t e the 
parentage of a c h i l d h a v i n g a presumed f a t h e r must 
be commenced not l a t e r than two years a f t e r the 
b i r t h of the c h i l d . 

" ( b ) A p r o c e e d i n g s e e k i n g t o d i s p r o v e the 
f a t h e r - c h i l d r e l a t i o n s h i p between a c h i l d and the 
c h i l d ' s presumed f a t h e r may be m a i n t a i n e d a t any 
time i f the c o u r t determines t h a t : 

" ( 1 ) the presumed f a t h e r and the 
mother of the c h i l d n e i t h e r c o h a b i t e d nor 
engaged i n s e x u a l i n t e r c o u r s e w i t h each 
o t h e r d u r i n g the p r o b a b l e time of 
c o n c e p t i o n ; and 

" ( 2 ) the presumed f a t h e r never openly 
h e l d out the c h i l d as h i s own." 

Even assuming t h a t , under the U n i f o r m Parentage A c t , the 

j u v e n i l e c o u r t ' s d e c i s i o n t o p e r m i t the mother t o r e b u t T.J.'s 
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presumption was p r o p e r , i t i s of no consequence t o the 

d e c i s i o n i n the p r e s e n t c a s e . 3 

Alabama has not adopted S e c t i o n 607 of the Un i f o r m 

Parentage A c t . The Alabama Comment t o § 26-17-607 make t h i s 

more than a b u n d a n t l y c l e a r : " T h i s s e c t i o n i s s u b s t a n t i a l l y 

d i f f e r e n t from S e c t i o n 607 of the U n i f o r m Parentage A c t 

( 2 0 0 2 ) . " The comment goes f u r t h e r t o e x p l a i n t h a t Alabama 

" f o l l o w s Ex p a r t e P r e s s e , 554 So. 2d 406 ( A l a . 1989)[,] and 

i t s progeny t h a t f a v o r m a i n t a i n i n g the i n t e g r i t y of the f a m i l y 

u n i t and the f a t h e r - c h i l d r e l a t i o n s h i p t h a t was devel o p e d 

t h e r e i n . Once the presumed f a t h e r ceases t o p e r s i s t i n h i s 

parentage, then an a c t i o n can be brou g h t . " S e c t i o n 26-17-

607(a) r e a d s : 

"(a) Except as o t h e r w i s e p r o v i d e d i n s u b s e c t i o n 
(b), a presumed f a t h e r may b r i n g an a c t i o n t o 
d i s p r o v e p a t e r n i t y a t any time . I f the presumed  
f a t h e r p e r s i s t s i n h i s s t a t u s as the l e g a l f a t h e r of  
a c h i l d , n e i t h e r the mother nor any o t h e r i n d i v i d u a l  
may m a i n t a i n an a c t i o n t o d i s p r o v e p a t e r n i t y . " 

3 I q u e s t i o n w h e t h e r u n d e r t h e U n i f o r m P a r e n t a g e A c t t h e 
moth e r w o u l d have been p e r m i t t e d t o d i s p r o v e T.J.'s p resumed 
f a t h e r h o o d b e c a u s e t h a t a c t c l e a r l y r e q u i r e s n o t o n l y e v i d e n c e 
o f t h e u n l i k e l i h o o d t h a t t h e presumed f a t h e r was i n v o l v e d i n 
t h e c o n c e p t i o n o f t h e c h i l d b u t a l s o p r o o f t h a t " t h e presumed 
f a t h e r n e v e r o p e n l y h e l d t h e c h i l d o u t as h i s own," w h i c h 
w o u l d n o t comport w i t h t h e f a c t u a l f i n d i n g s made b y t h e 
j u v e n i l e c o u r t i n t h i s c a s e . 
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(Emphasis added.) 

I note t h a t the j u v e n i l e c o u r t , i n i t s o r d e r , f o c u s e s on 

the f a c t t h a t " i t i s u n l i k e l y t h a t [the f a t h e r ] b e l i e v e d t h i s 

c h i l d t o be h i s ' n a t u r a l ' c h i l d when he was i n c a r c e r a t e d a t 

the l i k e l y time of c o n c e p t i o n . " I f the j u v e n i l e c o u r t 

b e l i e v e d t h a t T.J's knowledge of h i s l a c k of b i o l o g i c a l 

p arentage somehow p r e v e n t e d him from e s t a b l i s h i n g the 

presumption under § 26-1 7 - 2 0 4 ( a ) ( 5 ) , I must d i s a g r e e . I do 

not b e l i e v e t h a t s u b s e c t i o n (a)(5) r e q u i r e s t h a t , i n o r d e r t o 

e s t a b l i s h the presumption under t h a t s u b s e c t i o n , a man must 

b e l i e v e t h a t the c h i l d i s h i s " n a t u r a l " c h i l d , i . e . , t h a t the 

c h i l d i s h i s b i o l o g i c a l o f f s p r i n g . 

I u n d e r s t a n d t h a t the use of the word "as" i n the phrase 

"openly h o l d s out the c h i l d as h i s n a t u r a l c h i l d " i s perhaps 

not e n t i r e l y c l e a r i n meaning. However, I re a d "as" i n t h i s 

c o n t e x t as meaning " i n the way or manner t h a t , " " i n accordance 

w i t h what or the way i n which," or " i n the c a p a c i t y , 

c h a r a c t e r , c o n d i t i o n , or r o l e o f . " Webster's C o l l e g i a t e  

D i c t i o n a r y 71 (11th ed. 2003). L i k e w i s e , t o " h o l d o u t , " i s 

d e f i n e d as " t o r e p r e s e n t t o be," i d . a t 592, w h i l e " r e p r e s e n t " 

i s d e f i n e d as " t o d e s c r i b e as h a v i n g a s p e c i f i e d c h a r a c t e r or 
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q u a l i t y . " I d . a t 1057. Thus, s u b s e c t i o n (a) (5) e s t a b l i s h e s 

a presumption of p a t e r n i t y i n a man who o p e n l y t r e a t s a c h i l d 

i n the same manner he would t r e a t h i s b i o l o g i c a l c h i l d , who 

o p e n l y t r e a t s a c h i l d i n accordance w i t h the way t h a t a f a t h e r 

would t r e a t h i s b i o l o g i c a l c h i l d , or who o p e n l y t r e a t s the 

c h i l d as i f the c h i l d had assumed the r o l e of h i s b i o l o g i c a l 

c h i l d "and e s t a b l i s h e s a s i g n i f i c a n t p a r e n t a l r e l a t i o n s h i p 

w i t h the c h i l d by p r o v i d i n g e m o t i o n a l and f i n a n c i a l s u p p o r t 

f o r the c h i l d . " § 2 6 - 1 7 - 2 0 4 ( a ) ( 5 ) . Read i n t h i s way, § 26-

17-204(a)(5) s e r v e s t o promote a s i g n i f i c a n t p a r e n t a l 

r e l a t i o n s h i p over a mere b i o l o g i c a l c o n n e c t i o n . Such a 

r e a d i n g f i n d s generous s u p p o r t i n comments t o the A c t . 

The U n i f o r m Comment t o § 26-17-204 s t a t e s t h a t " c o u r t s 

may use the e s t o p p e l p r i n c i p l e s i n § 608 i n a p p r o p r i a t e 

c i r c u m s t a n c e s t o deny r e q u e s t s f o r g e n e t i c t e s t i n g i n the 

i n t e r e s t s of p r e s e r v i n g a c h i l d ' s t i e s t o the presumed or 

acknowledged f a t h e r who o p e nly h e l d h i m s e l f out as the c h i l d ' s 

f a t h e r r e g a r d l e s s of whether he i s i n f a c t the g e n e t i c 

f a t h e r . " Thus, i t i s c l e a r t h a t a presumption under § 26-17-

204(a)(5) a r i s i n g from a man's d e c i s i o n t o h o l d the c h i l d out 

as h i s own o f f s p r i n g i s not a u t o m a t i c a l l y trumped by p r o o f 
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t h a t he c o u l d not p o s s i b l y be the " g e n e t i c f a t h e r . " An 

e x a m i n a t i o n of the U n i f o r m Comment t o A l a . Code 1975, § 26-17¬

608, f u r t h e r b o l s t e r s the c o n c l u s i o n t h a t the presumption 

under § 26-17-204(a)(5) does not r e q u i r e the man s e e k i n g t o 

e s t a b l i s h the p resumption t o a c t u a l l y b e l i e v e t h a t he i s , 

i n d e e d , the b i o l o g i c a l or g e n e t i c f a t h e r of the c h i l d . That 

comment r e a d s : 

" T h i s s e c t i o n i n c o r p o r a t e s the d o c t r i n e of 
p a t e r n i t y by e s t o p p e l , which extends e q u a l l y t o a 
c h i l d w i t h a presumed f a t h e r or an acknowledged 
f a t h e r . In a p p r o p r i a t e c i r c u m s t a n c e s , the c o u r t may 
deny g e n e t i c t e s t i n g and f i n d the presumed or 
acknowledged f a t h e r t o be the f a t h e r of the c h i l d . 
The most common s i t u a t i o n i n which e s t o p p e l s h o u l d  
be a p p l i e d a r i s e s when a man knows t h a t a c h i l d i s  
not, or may not be, h i s g e n e t i c c h i l d , but the man  
has a f f i r m a t i v e l y a c c e p t e d h i s r o l e as [the] c h i l d ' s  
f a t h e r and b o t h the mother and the c h i l d have r e l i e d  
on t h a t a c ceptance. S i m i l a r l y , the man may have  
r e l i e d on the mother's acceptance of him as the  
c h i l d ' s f a t h e r and the mother i s then estopped t o  
deny the man's presumed p a r e n t a g e . " 

(Emphasis added.) Because my r e a d i n g of § 26-17-204(a)(5) 

comports w i t h what I b e l i e v e t o be a p r i m a r y purpose of the 

A c t -- m a i n t a i n i n g s i g n i f i c a n t p a r e n t - c h i l d r e l a t i o n s h i p s 

d e s p i t e the l a c k of a g e n e t i c l i n k -- I cannot agree w i t h the 

j u v e n i l e c o u r t ' s apparent b e l i e f t h a t T.J.'s knowledge of h i s 

l i k e l y l a c k of a b i o l o g i c a l c o n n e c t i o n w i t h the c h i l d somehow 
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p r e v e n t s him from e s t a b l i s h i n g the presumption t o which he i s 

e n t i t l e d . 

Because the j u v e n i l e c o u r t found t h a t the e v i d e n c e a t the 

h e a r i n g e s t a b l i s h e d t h a t T.J. had d e v e l o p e d and m a i n t a i n e d a 

f a t h e r - c h i l d r e l a t i o n s h i p w i t h the c h i l d and t h a t he had 

e m o t i o n a l l y and f i n a n c i a l l y s u p p o r t e d the c h i l d s i n c e her 

b i r t h as i f she were h i s b i o l o g i c a l c h i l d d e s p i t e h i s 

knowledge t h a t she l i k e l y was not, I conclude t h a t the 

j u v e n i l e c o u r t d e termined t h a t T.J. met the r e q u i r e m e n t s of § 

26-17-204(a)(5) and, t h u s , was a presumed f a t h e r under the 

A c t . A t t h a t p o i n t , the j u v e n i l e c o u r t was p r o h i b i t e d by § 

26-17-607(a) from a l l o w i n g the mother t o r e b u t T.J.'s 

presumption of p a t e r n i t y . I n s t e a d , the j u v e n i l e c o u r t was 

r e q u i r e d t o d i s m i s s the mother's a c t i o n t o e s t a b l i s h the 

c h i l d ' s p a t e r n i t y i n s o f a r as i t sought t o e s t a b l i s h p a t e r n i t y 

i n J.H. and i n s o f a r as i t sought g e n e t i c t e s t i n g t o do so. I 

would, t h e r e f o r e , g r a n t the p e t i t i o n and i s s u e the w r i t of 

mandamus r e q u e s t e d by T.J. 

Bryan, J . , c o n c u r s . 
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