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The c h i l d was b o r n on M a r c h 29, 2009. On May 7, 2009, t h e 

Henry C o u n t y D e p a r t m e n t o f Human R e s o u r c e s ("DHR") became 

i n v o l v e d i n t h i s m a t t e r a f t e r r e c e i v i n g a r e p o r t o f c h i l d 

n e g l e c t . As a r e s u l t o f DHR's i n v e s t i g a t i o n , DHR i m p l e m e n t e d 

a s a f e t y p l a n t h a t i n c l u d e d p l a c i n g t h e c h i l d i n t h e c u s t o d y 

o f h i s m a t e r n a l g r a n d m o t h e r ; t h e mot h e r was a l s o l i v i n g i n t h e 

home o f t h e m a t e r n a l g r a n d m o t h e r . I n May 2009, DHR and t h e 

moth e r c o l l a b o r a t e d t o d e v e l o p an I n d i v i d u a l i z e d S e r v i c e P l a n 

("ISP") f o r t h e m o t h e r . The s a f e t y p l a n was t e r m i n a t e d i n June 

2009 a f t e r t h e m a t e r n a l g r a n d m o t h e r and t h e mot h e r had 

v i o l a t e d i t s t e r m s . The c h i l d was t h e n a d j u d i c a t e d d e p e n d e n t 

and p l a c e d i n f o s t e r c a r e . On S e p t e m b e r 7, 2010, DHR 

p e t i t i o n e d t o have t h e m o t h e r ' s p a r e n t a l r i g h t s t e r m i n a t e d as 

t o t h e c h i l d . F o l l o w i n g an o r e t e n u s h e a r i n g , t h e j u v e n i l e 

c o u r t e n t e r e d a judgment t e r m i n a t i n g t h e m o t h e r ' s p a r e n t a l 

r i g h t s on December 8, 2010. The mother t h e r e a f t e r t i m e l y 

a p p e a l e d . 1 On a p p e a l , t h e mot h e r a r g u e s t h a t DHR d i d n o t 

p r e s e n t c l e a r and c o n v i n c i n g e v i d e n c e s u f f i c i e n t t o s u p p o r t 

1The j u v e n i l e - c o u r t j u d g e c e r t i f i e d t h e r e c o r d as a d e q u a t e 
f o r a p p e l l a t e r e v i e w p u r s u a n t t o R u l e 2 8 ( A ) ( 1 ) ( a ) , A l a . R. 
J u v . P. 
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t h e j u v e n i l e c o u r t ' s t e r m i n a t i o n o f t h e m o t h e r ' s p a r e n t a l 

r i g h t s . 

The s t a n d a r d o f r e v i e w a p p l i e d by a p p e l l a t e c o u r t s i n 

r e v i e w i n g t h e p r o p r i e t y o f d e c i s i o n s t o t e r m i n a t e p a r e n t a l 

r i g h t s i s w e l l e s t a b l i s h e d . "The t r i a l c o u r t ' s d e c i s i o n i n 

p r o c e e d i n g s t o t e r m i n a t e p a r e n t a l r i g h t s i s p resumed t o be 

c o r r e c t when t h e d e c i s i o n i s b a s e d upon o r e t e n u s e v i d e n c e , 

and s u c h a d e c i s i o n b a s e d upon s u c h e v i d e n c e w i l l be s e t a s i d e 

o n l y i f t h e r e c o r d shows i t t o be p l a i n l y and p a l p a b l y wrong." 

Ex p a r t e S t a t e Dep't o f Human Res., 624 So. 2d 589, 593 ( A l a . 

1 9 9 3 ) . T h a t " p r e s u m p t i o n i s b a s e d on t h e t r i a l c o u r t ' s u n i q u e 

p o s i t i o n t o d i r e c t l y o b s e r v e t h e w i t n e s s e s and t o a s s e s s t h e i r 

demeanor and c r e d i b i l i t y . " Ex p a r t e Fann, 810 So. 2d 631, 633 

( A l a . 2 0 0 1 ) . 

T h i s c o u r t has e x p l a i n e d t h e j u v e n i l e c o u r t ' s a u t h o r i t y 

t o t e r m i n a t e p a r e n t a l r i g h t s as f o l l o w s : 

"'The r i g h t t o m a i n t a i n f a m i l y 
i n t e g r i t y i s a f u n d a m e n t a l r i g h t p r o t e c t e d 
by t h e due p r o c e s s r e q u i r e m e n t s o f t h e 
C o n s t i t u t i o n . P u r s u a n t t o t h i s r i g h t , 
A l abama c o u r t s r e c o g n i z e a p r e s u m p t i o n t h a t 
p a r e n t a l c u s t o d y w i l l be i n t h e b e s t 
i n t e r e s t s o f a c h i l d . T h i s p r i m a f a c i e 
r i g h t o f a p a r e n t t o t h e c u s t o d y o f h i s o r 
h e r c h i l d can o n l y be overcome by c l e a r and 
c o n v i n c i n g e v i d e n c e t h a t p ermanent r e m o v a l 
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f r o m t h e p a r e n t ' s c u s t o d y w o u l d be i n t h e 
c h i l d ' s b e s t i n t e r e s t . . . . I n m a k i n g t h a t 
d e t e r m i n a t i o n , t h e c o u r t must c o n s i d e r 
w h e t h e r t h e p a r e n t i s p h y s i c a l l y , 
f i n a n c i a l l y , and m e n t a l l y a b l e t o c a r e f o r 
t h e c h i l d . I f t h e c o u r t f i n d s f r o m c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e p a r e n t i s 
u n a b l e o r u n w i l l i n g t o d i s c h a r g e h i s o r h e r 
r e s p o n s i b i l i t i e s t o and f o r t h e c h i l d , h i s 
o r h e r p a r e n t a l r i g h t s c a n t h e n be 
t e r m i n a t e d ' 

"Bowman v. S t a t e Dep't o f Human Res., 534 So. 2d 
304, 305 ( A l a . C i v . App. 1988) ( c i t a t i o n s o m i t t e d ) . 
The t r i a l c o u r t ' s d e c i s i o n t o t e r m i n a t e p a r e n t a l 
r i g h t s , w h i c h i s b a s e d on e v i d e n c e p r e s e n t e d o r e 
t e n u s , i s presumed c o r r e c t and w i l l be r e v e r s e d o n l y 
i f t h e r e c o r d d e m o n s t r a t e s t h a t t h e d e c i s i o n i s 
u n s u p p o r t e d by t h e e v i d e n c e and i s p l a i n l y and 
p a l p a b l y wrong. R.B. v. S t a t e Dep't o f Human Res., 
669 So. 2d 187 ( A l a . C i v . App. 1 9 9 5 ) . 

"To t e r m i n a t e p a r e n t a l r i g h t s , t h e t r i a l c o u r t 
must f i r s t d e t e r m i n e f r o m c l e a r and c o n v i n c i n g 
e v i d e n c e t h a t t h e c h i l d i s d e p e n d e n t . S.F. v. Dep't  
o f Human Res., 68 0 So. 2d 346 ( A l a . C i v . App. 1 9 9 6 ) . 
The t r i a l c o u r t must t h e n d e t e r m i n e t h a t t h e r e 
e x i s t s no a l t e r n a t i v e t o t e r m i n a t i o n . L.A.G. v.  
S t a t e Dep't o f Human Res., 681 So. 2d 596 ( A l a . C i v . 
App. 1 9 9 6 ) . " 

M.W. v. H o u s t o n C n t y Dep't o f Human Res., 773 So. 2d 484, 485¬

86 ( A l a . C i v . App. 2 0 0 0 ) . 

The j u v e n i l e c o u r t ' s d e c i s i o n w h e t h e r t o t e r m i n a t e a 

p a r e n t ' s p a r e n t a l r i g h t s i s g u i d e d by A l a . Code 1975, § 12-15¬

319, w h i c h became e f f e c t i v e J a n u a r y 1, 2009. S e c t i o n 12-15-319 

p r o v i d e s , i n p e r t i n e n t p a r t , as f o l l o w s : 
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"( a ) I f t h e j u v e n i l e c o u r t f i n d s f r o m c l e a r and 
c o n v i n c i n g e v i d e n c e , c o m p e t e n t , m a t e r i a l , and 
r e l e v a n t i n n a t u r e , t h a t t h e p a r e n t s o f a c h i l d a r e 
u n a b l e o r u n w i l l i n g t o d i s c h a r g e t h e i r 
r e s p o n s i b i l i t i e s t o and f o r t h e c h i l d , o r t h a t t h e 
c o n d u c t o r c o n d i t i o n o f t h e p a r e n t s r e n d e r s them 
u n a b l e t o p r o p e r l y c a r e f o r t h e c h i l d and t h a t t h e 
c o n d u c t o r c o n d i t i o n i s u n l i k e l y t o change i n t h e 
f o r e s e e a b l e f u t u r e , i t may t e r m i n a t e t h e p a r e n t a l 
r i g h t s o f t h e p a r e n t s . I n d e t e r m i n i n g w h e t h e r o r n o t 
t h e p a r e n t s a r e u n a b l e o r u n w i l l i n g t o d i s c h a r g e 
t h e i r r e s p o n s i b i l i t i e s t o and f o r t h e c h i l d and t o 
t e r m i n a t e t h e p a r e n t a l r i g h t s , t h e j u v e n i l e c o u r t 
s h a l l c o n s i d e r t h e f o l l o w i n g f a c t o r s i n c l u d i n g , b u t 
n o t l i m i t e d t o , t h e f o l l o w i n g : 

"(2) E m o t i o n a l i l l n e s s , m e n t a l 
i l l n e s s , o r m e n t a l d e f i c i e n c y o f t h e 
p a r e n t , o r e x c e s s i v e use o f a l c o h o l o r 
c o n t r o l l e d s u b s t a n c e s , o f a d u r a t i o n o r 
n a t u r e as t o r e n d e r t h e p a r e n t u n a b l e t o 
c a r e f o r t h e needs o f t h e c h i l d . 

"7) T h a t r e a s o n a b l e e f f o r t s by t h e 
D e p a r t m e n t o f Human R e s o u r c e s o r l i c e n s e d 
p u b l i c o r p r i v a t e c h i l d c a r e a g e n c i e s 
l e a d i n g t o w a r d t h e r e h a b i l i t a t i o n o f t h e 
p a r e n t s have f a i l e d . 

f l 

"(9) F a i l u r e by t h e p a r e n t s t o p r o v i d e 
f o r t h e m a t e r i a l needs o f t h e c h i l d o r t o 
pay a r e a s o n a b l e p o r t i o n o f s u p p o r t o f t h e 
c h i l d , where t h e p a r e n t i s a b l e t o do s o . 
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"(10) F a i l u r e by t h e p a r e n t s t o 
m a i n t a i n r e g u l a r v i s i t s w i t h t h e c h i l d i n 
a c c o r d a n c e w i t h a p l a n d e v i s e d by t h e 
D e p a r t m e n t o f Human R e s o u r c e s , o r any 
p u b l i c o r l i c e n s e d p r i v a t e c h i l d c a r e 
a g e n c y , and a g r e e d t o by t h e p a r e n t . 

"(11) F a i l u r e by t h e p a r e n t s t o 
m a i n t a i n c o n s i s t e n t c o n t a c t o r 
c o m m u n i c a t i o n w i t h t h e c h i l d . 

"(12) L a c k o f e f f o r t by t h e p a r e n t t o 
a d j u s t h i s o r h e r c i r c u m s t a n c e s t o meet t h e 
needs o f t h e c h i l d i n a c c o r d a n c e w i t h 
a g r e e m e n t s r e a c h e d , i n c l u d i n g a g r e e m e n t s 
r e a c h e d w i t h l o c a l d e p a r t m e n t s o f human 
r e s o u r c e s o r l i c e n s e d c h i l d - p l a c i n g 
a g e n c i e s , i n an a d m i n i s t r a t i v e r e v i e w o r a 
j u d i c i a l r e v i e w . " 

I t i s a l s o w e l l r e c o g n i z e d t h a t , " [ a ] t some p o i n t , ... 

t h e c h i l d ' s need f o r permanency and s t a b i l i t y must overcome 

t h e p a r e n t ' s g o o d - f a i t h b u t u n s u c c e s s f u l a t t e m p t s t o become a 

s u i t a b l e p a r e n t . " M.W., 773 So. 2d a t 487 ( a f f i r m i n g a 

j udgment t e r m i n a t i n g p a r e n t a l r i g h t s o f a mother who had made 

d i l i g e n t e f f o r t s t o v i s i t h e r c h i l d and t o c o m p l y w i t h t h e 

H o u s t o n C o u n t y DHR's r e q u e s t s b u t had f a i l e d t o e s t a b l i s h a 

home and g e t a j o b o v e r a p e r i o d l o n g e r t h a n t h r e e y e a r s ) ; see  

a l s o T a l l e d e g a C n t y Dep't o f Human Res. v. M.E.P., 975 So. 2d 

370 ( A l a . C i v . App. 2007) ( h o l d i n g t h a t c l e a r and c o n v i n c i n g 
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e v i d e n c e mandated t e r m i n a t i o n o f p a r e n t a l r i g h t s when t h e 

c h i l d r e n had a l r e a d y been i n f o s t e r c a r e f o r two and o n e - h a l f 

y e a r s and w o u l d need t o s t a y i n f o s t e r c a r e f o r a d d i t i o n a l 

months b e c a u s e t h e i r p a r e n t s ' d r u g a d d i c t i o n s and d r u g - r e l a t e d 

i n c a r c e r a t i o n s had p r e v e n t e d them f r o m b e i n g a b l e t o 

i m m e d i a t e l y e s t a b l i s h a home and g e t a j o b , as r e q u i r e d i n 

o r d e r t o be a b l e t o r e e s t a b l i s h a f a m i l i a l r e l a t i o n s h i p w i t h 

t h e c h i l d r e n ) . A p p l y i n g t h e a p p r o p r i a t e s t a n d a r d o f r e v i e w and 

t h e a f o r e m e n t i o n e d p r i n c i p l e s o f l a w , we a d d r e s s t h e m e r i t s o f 

t h e m o t h e r ' s a p p e a l . 

The r e c o r d shows t h a t , on May 7, 2009, t h e m a t e r n a l 

g r a n d m o t h e r f i l e d a r e p o r t a l l e g i n g t h a t t h e m o t h e r had n o t 

been t a k i n g c a r e o f t h e c h i l d , t h a t she l a c k e d b a s i c p a r e n t i n g 

k n o w l e d g e , t h a t she d i d n o t have b a s i c n e c e s s i t i e s s u c h as 

d i a p e r s o r c l o t h i n g , t h a t she had n o t t a k e n t h e c h i l d t o 

m e d i c a l a p p o i n t m e n t s i n a c c o r d a n c e w i t h m e d i c a l 

r e c o m m e n d a t i o n s , and t h a t she had n o t had t h e c h i l d ' s 

p h a r m a c e u t i c a l p r e s c r i p t i o n s f i l l e d . DHR had a l s o r e c e i v e d 

r e p o r t s t h a t t h e m other had been seen w a l k i n g w i t h t h e c h i l d 

i n a s t r o l l e r d u r i n g b o t h " t h e h e a t o f t h e day" and i n " r a i n y 

w e a t h e r " ; t h a t t h e m o t h e r w o u l d l e a v e t h e c h i l d w i t h o t h e r s 
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f o r e x t e n d e d p e r i o d s and w o u l d n o t r e t u r n a t t h e t i m e t h a t she 

had s a i d she w o u l d ; and t h a t she had been " p a r t y i n g w i t h [ t h e 

c h i l d ] p r e s e n t , " had been " o u t a l l n i g h t d r i n k i n g , " and had 

been " s m o k i n g m a r i j u a n a . " 

C o i n c i d e n t a l l y , t h e mot h e r was i n DHR's o f f i c e a t t h e 

t i m e t h a t t h e m a t e r n a l g r a n d m o t h e r ' s r e p o r t was f i l e d , 

b e c a u s e , t h e e v i d e n c e i n d i c a t e d , she was a p p l y i n g f o r f o o d 

stamps o r o t h e r a s s i s t a n c e ; DHR b o t h met w i t h t h e mot h e r t h a t 

day and v i s i t e d t h e m a t e r n a l g r a n d m o t h e r ' s home, where t h e 

moth e r was l i v i n g w i t h t h e c h i l d a t t h e t i m e . As a r e s u l t o f 

i t s i n v e s t i g a t i o n , DHR i m p l e m e n t e d a s a f e t y p l a n , and, 

p u r s u a n t t o t h a t s a f e t y p l a n , t h e c h i l d was p l a c e d i n t h e 

c u s t o d y o f t h e m a t e r n a l g r a n d m o t h e r . However, t h a t s a f e t y p l a n 

was t e r m i n a t e d a f t e r t h e m a t e r n a l g r a n d m o t h e r v i o l a t e d i t s 

t e r m s by a l l o w i n g t h e mot h e r t o have an u n s u p e r v i s e d o v e r n i g h t 

v i s i t a t i o n w i t h t h e c h i l d a t t h e home o f t h e m o t h e r ' s t h e n 

b o y f r i e n d i n June 2009, j u s t o v e r a month a f t e r t h e p l a n had 

been p u t i n p l a c e . 

The I S P , w h i c h DHR and t h e mot h e r had d e v i s e d on May 11, 

2009, i n c l u d e d n i n e g o a l s t h a t " [ t h e mot h e r ] was t o work 

t o w a r d s i n an e f f o r t t o r e g a i n c u s t o d y o f [ t h e c h i l d ] . " Those 
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g o a l s i n c l u d e d : u n d e r g o i n g b o t h a p s y c h o l o g i c a l e v a l u a t i o n and 

p s y c h o l o g i c a l c o u n s e l i n g ; o b t a i n i n g a g e n e r a l e q u i v a l e n c y 

d i p l o m a ("GED"); o b t a i n i n g employment; o b t a i n i n g s a f e and 

a f f o r d a b l e h o u s i n g ; o b t a i n i n g t h e a b i l i t y t o p r o v i d e b a s i c 

p a r e n t i n g t o t h e c h i l d and t o p r o v i d e f o r t h e needs f o r t h e 

c h i l d ; and r e f r a i n i n g f r o m u s i n g d r u g s and e n g a g i n g i n 

c r i m i n a l c o n d u c t . DHR and t h e mother met on f i v e d i f f e r e n t 

o c c a s i o n s t o r e v i e w t h e t e r m s o f t h e I S P : on June 11, 2009, 

June 25, 2009, O c t o b e r 14, 2009, A p r i l 13, 2010, and O c t o b e r 

6, 2010. 

When DHR f i l e d i t s p e t i t i o n t o t e r m i n a t e t h e m o t h e r ' s 

p a r e n t a l r i g h t s i n September 2010, i t a v e r r e d t h a t t h e c h i l d 

had been i n f o s t e r c a r e f o r more t h a n 12 months; t h a t t h e 

mot h e r had " c o n t i n u e [ d ] t o l i v e an u n s t a b l e l i f e w i t h no 

v i s i b l e means o f s u p p o r t i n g h e r s e l f o r t h e ... c h i l d " ; t h a t 

t h e m o t h e r had f a i l e d t o make any " p r o g r e s s t o w a r d s e l f -

s u f f i c i e n c y o r s t a b i l i t y " s i n c e DHR had begun w o r k i n g w i t h h e r 

i n May 2009; t h a t "[DHR] h a [ d ] c o n s i d e r e d l e s s d r a s t i c 

m e a s u r e s w i t h o u t s u c c e s s , " i n c l u d i n g r e l a t i v e p l a c e m e n t ; and 

t h a t r e a s o n a b l e e f f o r t s t o r e h a b i l i t a t e t h e mo t h e r had f a i l e d . 
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The r e c o r d on a p p e a l i n c l u d e s a DHR r e p o r t d a t e d November 24, 

2010, w h i c h was a d d r e s s e d t o t h e j u v e n i l e c o u r t ; i n t h a t 

r e p o r t , DHR documented t h e m o t h e r ' s e f f o r t s t o w a r d e a c h g o a l 

i d e n t i f i e d i n h e r ISP and o p i n e d t h a t two g o a l s had been 

" p a r t i a l l y c o m p l e t e d , " b u t i t n o t e d t h a t o t h e r g o a l s had been 

deemed " n o t c o m p l e t e d . " A d d i t i o n a l l y , t h e r e c o r d i n c l u d e s a 

t r a n s c r i p t o f t h e o r e t e n u s h e a r i n g h e l d on November 29, 2010, 

d u r i n g w h i c h t h e c o u r t - r e f e r r a l o f f i c e r a s s i g n e d t o t h e 

m o t h e r ' s c a s e , t h e DHR c a s e w o r k e r a s s i g n e d t o t h e c a s e , and 

t h e m o t h e r t e s t i f i e d . 

The r e c o r d r e v e a l s t h a t DHR c o n c l u d e d t h a t t h e m o t h e r had 

p a r t i a l l y c o m p l e t e d h e r g o a l o f u n d e r g o i n g a p s y c h o l o g i c a l 

e v a l u a t i o n and c o u n s e l i n g . The r e c o r d shows t h a t t h e m o t h e r 

began r e c e i v i n g t r e a t m e n t f r o m S p e c t r a C a r e i n e i t h e r J u l y o r 

A u g u s t 2009, b u t t h e DHR c a s e w o r k e r t e s t i f i e d t h a t t h e 

m o t h e r ' s r e c e i p t o f t r e a t m e n t f r o m t h a t t i m e t h r o u g h November 

2010 had been " s p o r a d i c a t b e s t . " I n A p r i l 2010, t h e mo t h e r 

was d i a g n o s e d as h a v i n g a m a j o r d e p r e s s i v e d i s o r d e r , as h a v i n g 

been a v i c t i m o f s e x u a l abuse as a c h i l d , and as s u f f e r i n g 

f r o m m e n t a l r e t a r d a t i o n o f an u n s p e c i f i e d s e v e r i t y . The DHR 

r e p o r t i n d i c a t e d t h a t t h e m o t h e r had been p r e s c r i b e d 
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m e d i c a t i o n f o r h e r d e p r e s s i o n b u t t h a t she had r e p o r t e d t o t h e 

c a s e w o r k e r t h a t she d i d n o t t a k e h e r m e d i c a t i o n r e g u l a r l y as 

p r e s c r i b e d . 

The r e c o r d a l s o r e v e a l s t h a t DHR c o n c l u d e d t h a t t h e 

m o t h e r had p a r t i a l l y c o m p l e t e d h e r g o a l o f a t t e n d i n g t h e 

w e e k l y s c h e d u l e d v i s i t a t i o n w i t h t h e c h i l d . The r e c o r d shows 

t h a t t h e mother d i d n o t c o n s i s t e n t l y a t t e n d t h e v i s i t a t i o n 

s e s s i o n s . DHR's r e p o r t i n d i c a t e s t h a t DHR had r e s c h e d u l e d h e r 

v i s i t s and had o f f e r e d t o b r i n g t h e c h i l d t o l o c a t i o n s t h a t 

were c o n v e n i e n t f o r t h e m o t h e r ; s p e c i f i c a l l y , t h e r e p o r t 

s t a t e d t h a t t h e m o t h e r had r e q u e s t e d t h a t t h e v i s i t a t i o n s , 

w h i c h were o r i g i n a l l y s c h e d u l e d f o r 8:30 a.m., be moved t o t h e 

a f t e r n o o n b e c a u s e , t h e r e p o r t a l l e g e d , t h e mother had t o l d 

r e p r e s e n t a t i v e s o f DHR t h a t she was n o t a " m o r n i n g p e r s o n . " 

The r e c o r d a l s o i n d i c a t e s t h a t DHR had p r o v i d e d t r a n s p o r t a t i o n 

t o t h e mother f o r t h e v i s i t a t i o n s and t h a t she was o f t e n l a t e 

o r n o t r e a d y t o be p i c k e d up on t i m e . The m o t h e r , however, 

t e s t i f i e d t h a t h e r i n a b i l i t y t o a t t e n d v i s i t a t i o n s w i t h t h e 

c h i l d had s i m p l y been c a u s e d by h e r l a c k o f t r a n s p o r t a t i o n . 

The r e c o r d u n d i s p u t e d l y shows t h a t t h e m o t h e r d i d n o t 

c o m p l e t e h e r g o a l o f o b t a i n i n g a GED. The r e c o r d f u r t h e r 
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r e v e a l s t h a t , a l t h o u g h t h e mother d i d e n r o l l i n GED c l a s s e s , 

t h e c a s e w o r k e r t e s t i f i e d t h a t , t o h e r k n o w l e d g e , t h e mot h e r 

"had ... a t t e n d e d n o t one c l a s s , " and t h a t " [ t h e m o t h e r ] w o u l d 

show up when c l a s s was a b o u t t o be o v e r . " 2 The c a s e w o r k e r 

f u r t h e r t e s t i f i e d t h a t " [ t h e m o t h e r ] w o u l d c o n s t a n t l y t e l l 

[ t h e c a s e w o r k e r ] t h a t [she was] g o i n g t o s c h o o l [ , ] ... [ t h a t 

she was] d o i n g h e r homework, [and t h a t she was] d o i n g h e r 

l e s s o n . " The c a s e w o r k e r s t a t e d t h a t t h e mot h e r had e x p r e s s e d 

an i n t e r e s t i n t a k i n g a GED c o u r s e on t h e I n t e r n e t b u t t h a t 

t h e m o t h e r had n o n e t h e l e s s l e d h e r t o b e l i e v e " t h a t she was 

a c t u a l l y g o i n g t o GED c l a s s e s . " M o r e o v e r , t h e r e c o r d c o n t a i n s 

no e v i d e n c e i n d i c a t i n g t h a t t h e mother t o o k any c l a s s e s on t h e 

I n t e r n e t . The mot h e r t e s t i f i e d t h a t she had t r i e d t o a t t e n d 

t h e GED c l a s s e s b u t t h a t she had " w o r r [ i e d ] a b o u t what p e o p l e 

... w o u l d s a y a b o u t [ h e r b ] e c a u s e [she had] been d o u b t e d a l l 

[ o f h e r ] l i f e . " 

The r e c o r d c o n t a i n s u n d i s p u t e d e v i d e n c e i n d i c a t i n g t h a t 

t h e m other had n o t made p r o g r e s s i n o b t a i n i n g s a f e and 

2DHR's r e p o r t a l s o s t a t e d t h a t t h e mother had been a d v i s e d 
t o e n r o l l i n c l a s s e s h e l d a t n i g h t b e c a u s e o f h e r d i f f i c u l t y 
a t t e n d i n g t h e o t h e r c l a s s e s b u t t h a t she had n e v e r e n r o l l e d i n 
t h e n i g h t c l a s s e s . 
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a f f o r d a b l e h o u s i n g . The m a t e r n a l g r a n d m o t h e r had a s k e d t h e 

moth e r t o move o u t o f h e r home i n May 2009, a f t e r w h i c h t h e 

moth e r moved i n w i t h h e r t h e n b o y f r i e n d and h i s mot h e r u n t i l 

November 2009. The mother r e n t e d a two-bedroom m o b i l e home 

f r o m November 2009 u n t i l A u g u s t 1, 2010, a t w h i c h t i m e she was 

e v i c t e d as a r e s u l t o f d i f f i c u l t y p a y i n g r e n t and b i l l s ; DHR's 

r e p o r t s t a t e d t h a t p o l i c e o f f i c e r s had been c a l l e d t o t h e home 

"on numerous o c c a s i o n s " r e g a r d i n g d o m e s t i c d i s p u t e s . The 

moth e r t e s t i f i e d t h a t she had t a k e n good c a r e o f t h e home, b u t 

she a d m i t t e d t h a t t h e w a t e r had been t u r n e d o f f a t one p o i n t 

w h i l e she had l i v e d t h e r e . Between t h e t i m e t h a t she was 

e v i c t e d and November 14, 2010, t h e mother l i v e d on and o f f 

w i t h h e r f o r m e r b o y f r i e n d and h i s m o t h e r , and she l i v e d f o r 

a p p r o x i m a t e l y one month i n a h o t e l w i t h a m a l e , whom she 

d e s c r i b e d as a " f r i e n d . " The c a s e w o r k e r t e s t i f i e d t h a t t h e 

moth e r had s p e n t a few n i g h t s w i t h h e r a u n t as w e l l . On 

November 14, 2010, t h e mother was a r r e s t e d and p l a c e d i n t h e 

H o u s t o n C o u n t y J a i l on a no-bond s t a t u s b e c a u s e she had f a i l e d 

t o pay f i n e s and c o u r t c o s t s t h a t she owed. The c a s e w o r k e r 

t e s t i f i e d t h a t she had t a k e n t h e mother t o B a r b o u r C o u n t y t o 

a p p l y f o r g o v e r n m e n t - a s s i s t e d h o u s i n g when DHR had f i r s t 
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become i n v o l v e d i n t h e c a s e ; t h a t a p p l i c a t i o n a p p e a r s t o be 

t h e o n l y i n s t a n c e where t h e mot h e r s o u g h t any f o r m o f 

g o v e r n m e n t - h o u s i n g a s s i s t a n c e . 

The r e c o r d r e v e a l s t h a t t h e mother and DHR d i s a g r e e as t o 

w h e t h e r t h e mot h e r made e f f o r t s t o w a r d o b t a i n i n g employment. 

DHR's r e p o r t s t a t e s t h a t t h a t g o a l was n o t c o m p l e t e d . The 

r e c o r d r e v e a l s t h a t t h e mot h e r had w o r k e d u n s u c c e s s f u l l y as a 

c o s m e t i c s - s a l e s r e p r e s e n t a t i v e f o r a s h o r t p e r i o d , and t h a t 

she had t h e r e a f t e r w o r k e d as an e n t e r t a i n e r a t an e x o t i c 

dance c l u b f o r two o r t h r e e months, b u t t h a t h e r employment 

had ended when t h e c l u b owner was f o r c e d t o t e r m i n a t e t h e 

employment o f a l l t h e d a n c e r s . The r e c o r d f u r t h e r shows t h a t 

DHR had a s s i s t e d t h e mother i n a p p l y i n g f o r S u p p l e m e n t a l 

S e c u r i t y Income ("SSI") b e n e f i t s b a s e d on h e r low i n t e l l e c t u a l 

c a p a c i t y and m e n t a l d i a g n o s i s . A t t h e t i m e DHR f i l e d i t s 

p e t i t i o n t o t e r m i n a t e t h e m o t h e r ' s p a r e n t a l r i g h t s and a t t h e 

t i m e o f t r i a l , t h e m o t h e r ' s a p p l i c a t i o n was s t i l l p e n d i n g . 

The r e c o r d shows t h a t DHR c o n c l u d e d t h a t t h e mot h e r had 

no t d e m o n s t r a t e d t h e b a s i c p a r e n t i n g s k i l l s and t h e a b i l i t y t o 

p r o v i d e f o r t h e c h i l d ' s b a s i c n e e d s , i n c l u d i n g s t a b i l i t y . The 

moth e r was s u p p o s e d t o e n r o l l i n p a r e n t i n g c l a s s e s , b u t she 
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n e v e r d i d ; i t a p p e a r s t h a t t h e mother was i n e l i g i b l e t o e n r o l l 

i n one o f t h e two p r o g r a m s i n w h i c h she was e n c o u r a g e d t o 

p a r t i c i p a t e b e c a u s e i t i n v o l v e d a DHR c a s e w o r k e r w o r k i n g 

t o g e t h e r w i t h a new mot h e r i n a home w i t h t h e p e r t i n e n t c h i l d 

and, a t t h a t t i m e , t h e mother d i d n o t have a home o r c u s t o d y 

o f t h e c h i l d . The c a s e w o r k e r t e s t i f i e d t h a t t h e o n l y f o r m o f 

c h i l d s u p p o r t p r o v i d e d by t h e mother had been a payment o f 

$50. The mother t e s t i f i e d t h a t she had s e n t c l o t h e s and a 

C h r i s t m a s p r e s e n t t o t h e c h i l d , and t h a t she had t h r o w n a 

b i r t h d a y p a r t y f o r him. The c a s e w o r k e r f u r t h e r t e s t i f i e d t h a t 

she had no p e r s o n a l k n o wledge t h a t , w h i l e i n t h e c u s t o d y and 

u n d e r t h e c a r e o f t h e m o t h e r , t h e c h i l d had been i n any r e a l 

d a n g e r . However, t h e c a s e w o r k e r e x p l a i n e d , t h e c h i l d h ad been 

u n h e a l t h y a t t h e t i m e he was p l a c e d i n t h e c u s t o d y o f DHR; she 

s t a t e d t h a t t h e mot h e r had m i s s e d two d o c t o r s ' a p p o i n t m e n t s 

w i t h i n t h e f i r s t 21 days a f t e r t h e c h i l d was b o r n and t h a t t h e 

moth e r had n o t f i l l e d h i s p h a r m a c e u t i c a l p r e s c r i p t i o n s . Those 

a p p o i n t m e n t s t h a t t h e mother had m i s s e d were f o l l o w - u p 

a p p o i n t m e n t s t h a t had been s c h e d u l e d b e c a u s e r e s u l t s o f t h e 

c h i l d ' s b l o o d t e s t s , t a k e n when he was b o r n , had c o n c e r n e d h i s 

d o c t o r s . The mot h e r t e s t i f i e d t h a t she l o v e d t h e c h i l d and 
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w a n t e d a s e c o n d c h a n c e t o be a p a r e n t . The c a s e w o r k e r 

t e s t i f i e d t h a t DHR had s c h e d u l e d a p p o i n t m e n t s f o r t h e mot h e r 

a t t h e WISE C e n t e r , an e n t i t y t h a t h e l p s m e n t a l l y r e t a r d e d 

p a r e n t s g a i n p a r e n t i n g s k i l l s , and t h a t t h e mot h e r had n e v e r 

a t t e n d e d t h o s e a p p o i n t m e n t s ; t h e mot h e r t e s t i f i e d t h a t t h e 

WISE C e n t e r had n e v e r been m e n t i o n e d t o h e r as a r e s o u r c e , b u t 

she a d m i t t e d t h a t she had been i n s t r u c t e d t o e n r o l l i n 

p a r e n t i n g c l a s s e s . 

The r e c o r d c o n t a i n s u n d i s p u t e d e v i d e n c e i n d i c a t i n g t h a t 

t h e m o ther f a i l e d t o r e f r a i n f r o m u s i n g i l l e g a l d r u g s and f r o m 

e n g a g i n g i n c r i m i n a l a c t i v i t y . DHR s u m m a r i z e d t h a t , s i n c e h e r 

ISP was f i r s t d e v i s e d , t h e m o t h e r had been named as t h e 

a g g r e s s o r i n d o m e s t i c d i s p u t e s ; had been a r r e s t e d f o u r t i m e s 

on c h a r g e s o f o b s t r u c t i o n o f j u s t i c e ( g i v i n g p o l i c e a f a l s e 

name), p u b l i c i n t o x i c a t i o n , d i s o r d e r l y c o n d u c t , and f a i l u r e t o 

a p p e a r i n c r i m i n a l c o u r t ; and had f a i l e d d r u g t e s t s . The 

c o u r t - r e f e r r a l o f f i c e r , who had a d m i n i s t e r e d t h e m o t h e r ' s d r u g 

t e s t s , t e s t i f i e d t h a t t h e mot h e r had f a i l e d d r u g t e s t s i n 

J a n u a r y 2010, F e b r u a r y 2010, Ma r c h 2010, and June 2010; he 

s t a t e d t h a t she had p a s s e d o n l y two o f t h e t e s t s t h a t he had 

g i v e n h e r , i n A p r i l 2010 and May 2010. D u r i n g t h e m o t h e r ' s 
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t e s t i m o n y , t h e j u v e n i l e - c o u r t j u d g e a s k e d t h e mother d i r e c t l y 

w h e t h e r she had been " c l e a n " f o r more t h a n 30 days and w h e t h e r 

she w o u l d be a b l e t o p a s s a d r u g t e s t i f g i v e n one t h a t day; 

t h e m o t h e r r e s p o n d e d t h a t she t h o u g h t s o , b u t she n o t e d t h a t 

she had been a r o u n d o t h e r p e o p l e s m o k i n g a p u r p o r t e d l y l e g a l 

f o r m a m a r i j u a n a e a r l i e r i n t h e month. F o l l o w i n g a s h o r t 

r e c e s s , a d r u g t e s t a d m i n i s t e r e d t o t h e mother t h a t day 

r e v e a l e d t r a c e s o f m a r i j u a n a i n t h e m o t h e r ' s body. A t t h a t 

t i m e , t h e mo t h e r a d m i t t e d t o t h e j u v e n i l e c o u r t t h a t she had 

smoked m a r i j u a n a t h e week b e f o r e , j u s t b e f o r e h a v i n g been 

t a k e n i n t o c u s t o d y a t t h e H o u s t o n C o u n t y J a i l . 

A t t r i a l , t h e c a s e w o r k e r t e s t i f i e d t h a t DHR had l o o k e d 

i n t o r e l a t i v e p l a c e m e n t as an a l t e r n a t i v e t o t e r m i n a t i n g t h e 

m o t h e r ' s p a r e n t a l r i g h t s , b u t she s t a t e d t h a t t h e r e were no 

v i a b l e a l t e r n a t i v e s t o t e r m i n a t i o n . M o r e o v e r , t h e mo t h e r 

o f f e r e d no p o t e n t i a l r e l a t i v e r e s o u r c e s d u r i n g t r i a l . 

The r e c o r d c o n t a i n s u n d i s p u t e d e v i d e n c e i n d i c a t i n g t h a t 

t h e m o t h e r has a l i m i t e d i n t e l l e c t u a l c a p a c i t y . The r e s u l t s o f 

t h e m o t h e r ' s p s y c h o l o g i c a l e v a l u a t i o n c o n d u c t e d i n November 

2009 r e v e a l e d an i n t e l l i g e n c e - q u o t i e n t ("IQ") s c o r e o f 62, 

w h i c h p l a c e s h e r i n t h e l o w e r h a l f o f t h e " i n t e l l e c t u a l -
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d e f i c i t " r a n g e o f i n t e l l e c t u a l a b i l i t i e s . The c o u r t - r e f e r r a l 

o f f i c e r o p i n e d t h a t t h e m o t h e r "was i n t e n t on w a n t i n g t o " 

a c h i e v e t h e g o a l s s e t i n h e r I S P , b u t he s t a t e d t h a t he " [ d i d 

n o t ] r e a l l y t h i n k she was c a p a b l e o f d o i n g them." He f u r t h e r 

t e s t i f i e d t h a t t h e m other " a p p e a r e d t o be f u n c t i o n a l " and 

" i n t e l l i g e n t enough t o u n d e r s t a n d what [ t h e y had] t a l k e d 

a b o u t . " However, he s t a t e d t h a t he d i d n o t t h i n k t h a t she 

c o u l d f o l l o w t h r o u g h w i t h t h i n g s t h a t she n e eded t o do. 

The c a s e w o r k e r t e s t i f i e d t h a t she had r e a l i z e d e a r l y i n 

w o r k i n g on t h e c a s e t h a t t h e m other was u n l i k e l y t o be a b l e t o 

r e a c h t h e g o a l s o u t l i n e d i n h e r ISP b e c a u s e , she s a i d , " [ t h e 

m o t h e r ] does n o t have t h e m e n t a l / i n t e l l e c t u a l a b i l i t y t o be 

a b l e t o t a k e c a r e o f [ t h e c h i l d ] . " S p e c i f i c a l l y , t h e 

c a s e w o r k e r o p i n e d t h a t she " [ d i d n o t ] e ven t h i n k [ t h e m o t h e r 

was] c a p a b l e o f g e t t i n g a GED" o r o f l e a r n i n g b a s i c p a r e n t i n g 

s k i l l s . The c a s e w o r k e r s t a t e d t h a t " [ t h e m o t h e r had] t r i e d , as 

b e s t h e r a b i l i t y [had] a l l o w [ e d ] h e r t o , " t o a c c o m p l i s h t h e 

ISP g o a l s , b u t she o p i n e d t h a t t h e m o t h e r ' s a b i l i t y t o do 

t h o s e t h i n g s n e c e s s a r y t o r e g a i n c u s t o d y o f t h e c h i l d was 

l i m i t e d b e c a u s e o f h e r low IQ. 
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The c a s e w o r k e r c l a r i f i e d t h a t i t was n o t DHR p o l i c y t o 

remove c h i l d r e n f r o m homes where a p a r e n t had an IQ w i t h i n t h e 

m e n t a l - r e t a r d a t i o n r a n g e and t h a t , i n f a c t , some p a r e n t s w i t h 

IQs s i m i l a r t o t h e m o t h e r ' s had been a b l e t o m a i n t a i n c u s t o d y 

o f t h e i r c h i l d r e n . A d d i t i o n a l l y , t h e c a s e w o r k e r t e s t i f i e d t h a t 

she had w o r k e d w i t h DHR f o r two y e a r s and t h a t t h i s c a s e was 

t h e f i r s t t i m e she had e v e r d e a l t w i t h a p a r e n t whose IQ f e l l 

i n t h e m e n t a l - r e t a r d a t i o n r a n g e w h i l e w o r k i n g f o r DHR;3 

n o n e t h e l e s s , t h e c a s e w o r k e r s t a t e d t h a t , a l t h o u g h she had done 

h e r b e s t i n t r y i n g t o r e h a b i l i t a t e t h e m o t h e r , t h e mot h e r 

s i m p l y l a c k e d t h e p h y s i c a l o r t h e f i n a n c i a l a b i l i t y t o c a r e 

f o r t h e c h i l d . When a s k e d w h e t h e r she had s o u g h t a s s i s t a n c e 

f r o m a g e n c i e s t h a t h e l p m e n t a l l y r e t a r d e d p a r e n t s g a i n 

p a r e n t i n g s k i l l s , she s t a t e d t h a t she had made a p p o i n t m e n t s 

f o r t h e mo t h e r a t t h e WISE C e n t e r b u t t h a t t h e mot h e r had n o t 

k e p t t h o s e a p p o i n t m e n t s . 

I n h e r b r i e f , t h e mot h e r c o n t e n d s t h a t , b e c a u s e e v i d e n c e 

was a d d u c e d i n d i c a t i n g t h a t " t h e c h i l d was [ n ] e v e r i n d a n g e r 

when [she was] w i t h t h e m o t h e r " and t h a t DHR had s e t up an ISP 

3The c a s e w o r k e r s t a t e d t h a t she h a d w o r k e d w i t h "a l o t " 
o f p e o p l e whose I Q s f e l l i n t h e m e n t a l l y r e t a r d e d r a n g e b e f o r e 
she h a d come t o work f o r DHR. 
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t h a t was i m p o s s i b l e f o r t h e mot h e r t o f u l f i l l , DHR f a i l e d t o 

show t h a t t h e m o t h e r ' s c i r c u m s t a n c e s were s u c h t h a t she c o u l d 

n o t be r e h a b i l i t a t e d so as t o be a b l e t o r e g a i n c u s t o d y o f t h e 

c h i l d . The mother a r g u e s t h a t t h e t e r m i n a t i o n o f h e r p a r e n t a l 

r i g h t s was p r e m a t u r e , g i v e n t h e g o a l s i n t h e ISP and t h e f a c t 

t h a t t h e c h i l d was removed f r o m h e r c u s t o d y a t t h e age o f 21 

d a y s . The mot h e r r e l i e s on t h r e e c a s e s i n w h i c h t h i s c o u r t has 

r e v e r s e d a j u v e n i l e c o u r t ' s judgment t e r m i n a t i n g p a r e n t a l 

r i g h t s on t h e g r o u n d t h a t t h e t e r m i n a t i o n was p r e m a t u r e : R.F.  

v. S t a t e Dep't o f Human Res., 740 So. 2d 1093, 1094-95 ( A l a . 

C i v . App. 1 9 9 9 ) , K.M. v. S h e l b y C n t y Dep't o f Human Res., 628 

So. 2d 812 ( A l a . C i v . App. 1 9 9 3 ) , and T.D.M.V. v. E l m o r e C n t y  

Dep't o f Human Res., 586 So. 2d 931 ( A l a . C i v . App. 1 9 9 1 ) . 

I n R.F., 740 So. 2d a t 1094-95, we r e v e r s e d a judgment 

t e r m i n a t i n g p a r e n t a l r i g h t s when a p a r e n t had n o t been a l l e g e d 

t o have a b u s e d o r n e g l e c t e d t h e c h i l d and when t h e t e r m i n a t i o n 

c l a i m h ad been p r o s e c u t e d by t h e g u a r d i a n ad l i t e m o v e r t h e 

o b j e c t i o n o f t h e C u l l m a n C o u n t y DHR; we h e l d t h a t t h e 

t e r m i n a t i o n had been p r e m a t u r e b e c a u s e t h e m o t h e r , who was 15 

y e a r s o l d and was h e r s e l f i n t h e c u s t o d y o f t h e C u l l m a n C o u n t y 

DHR, had n o t y e t had t h e o p p o r t u n i t y t o be a p a r e n t . 
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S i m i l a r l y , K.M. a l s o i n v o l v e d a m o t h e r who was i n f o s t e r c a r e 

a t t h e t i m e she had t h e p e r t i n e n t c h i l d ; i n t h a t c a s e , we 

r e v e r s e d t h e t e r m i n a t i o n o f t h e m o t h e r ' s p a r e n t a l r i g h t s 

b e c a u s e , d e s p i t e t h e m o t h e r ' s i r r e s p o n s i b l e b e h a v i o r , t h e 

mot h e r had v i s i t e d t h e c h i l d d a i l y ; had e x p r e s s e d a d e s i r e t o 

f i n i s h s c h o o l b u t had n o t been g i v e n t h e o p p o r t u n i t y t o do s o ; 

and had d e v e l o p e d a r e l a t i o n s h i p w i t h t h e c h i l d by b a t h i n g , 

f e e d i n g , and t a k i n g t h e c h i l d t o t h e d o c t o r and t o c h u r c h 

r e g u l a r l y . I n T.D.M.V., t h e c h i l d r e n ' s m a t e r n a l g r a n d m o t h e r 

had i n d i c a t e d a w i l l i n g n e s s t o h e l p t h e mo t h e r c a r e f o r t h e 

c h i l d r e n , b u t no one had e v e r been t o h e r home t o i n v e s t i g a t e 

h e r as a s o u r c e f o r r e l a t i v e p l a c e m e n t ; we h e l d t h a t , " [ w ] h i l e 

t h e r e c o r d [ d i d ] n o t i n d i c a t e t h a t t h e m o t h e r [was] a model 

p a r e n t , t h e r e was e v i d e n c e ... t h a t t h e m o t h e r w a n t e d t o 

i m p r o v e h e r s i t u a t i o n i n o r d e r t o r e u n i t e w i t h h e r c h i l d r e n . " 

586 So. 2d a t 933. 

We b e g i n by r e j e c t i n g t h e m o t h e r ' s argument t h a t t h e 

t e r m i n a t i o n i n t h i s c a s e was p r e m a t u r e . A l t h o u g h i t i s t r u e 

t h a t DHR became i n v o l v e d i n t h i s c a s e when t h e c h i l d was 21 

days o l d , t h e c h i l d was p l a c e d i n f o s t e r c a r e on June 25, 

2009, when t h e c h i l d was a l m o s t 3 months o l d . DHR d i d n o t 
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i m m e d i a t e l y p l a c e t h e c h i l d i n f o s t e r c a r e ; i n s t e a d , i t p l a c e d 

t h e c h i l d i n t h e c u s t o d y o f t h e m a t e r n a l g r a n d m o t h e r , i n whose 

home b o t h t h e mother and t h e c h i l d were l i v i n g a t t h e t i m e . 

DHR's i m p l e m e n t a t i o n o f t h a t s a f e t y p l a n was h a r d l y a d r a s t i c 

move, and DHR c e r t a i n l y d i d n o t d e p r i v e t h e moth e r o f an 

o p p o r t u n i t y t o d e m o n s t r a t e w h e t h e r she was f i t t o be a p a r e n t . 

A d d i t i o n a l l y , t h e f a c t s o f t h i s c a s e a r e d i s t i n g u i s h a b l e 

f r o m t h e f a c t s o f t h e c a s e s c i t e d i n t h e m o t h e r ' s b r i e f . R.F. 

and K.M. i n v o l v e d m o t h e r s who h a d d e m o n s t r a t e d a d e s i r e t o 

a c q u i r e t h o s e s k i l l s n e c e s s a r y t o p r o v i d e f o r t h e i r c h i l d r e n 

b u t who h a d been p r e v e n t e d f r o m d o i n g so b e c a u s e o f t h e 

m o t h e r s ' y o u n g a g e s . I n b o t h c a s e s , t h e r e was no e v i d e n c e 

i n d i c a t i n g t h a t t h e y w o u l d n o t be a b l e t o p r o v i d e f o r t h e i r 

c h i l d r e n i f g i v e n t h e o p p o r t u n i t y t o do s o . T.D.M.V. i s a l s o 

d i s t i n g u i s h a b l e f r o m t h i s c a s e b e c a u s e , i n t h a t c a s e , t h e 

e v i d e n c e r e v e a l e d t h a t t h e m o t h e r ' s d i f f i c u l t y f i n d i n g a j o b 

and h o u s i n g was l a r g e l y due t o h e r l a c k o f t r a n s p o r t a t i o n . 

A d d i t i o n a l l y , i n T.D.M.V., a t t h e t i m e o f t r i a l , t h e m o t h e r 

h a d o b t a i n e d employment. I t was f u r t h e r shown t h a t t h e E l m o r e 

C o u n t y DHR h a d n o t e x h a u s t e d a l l v i a b l e a l t e r n a t i v e s t o 

t e r m i n a t i o n o f t h e m o t h e r ' s r i g h t s as t o t h e c h i l d r e n b e c a u s e 
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t h e m a t e r n a l g r a n d m o t h e r i n t h a t c a s e h a d t e s t i f i e d t h a t she 

ha d e x p r e s s e d a w i l l i n g n e s s t o h e l p t h e m o t h e r r a i s e t h e 

c h i l d r e n b u t h a d n e v e r been c o n t a c t e d o r i n v e s t i g a t e d b y t h e 

E l m o r e C o u n t y DHR. 

I n t h i s c a s e , t h e mot h e r made no e f f o r t t o e n r o l l h e r s e l f 

i n p a r e n t i n g c l a s s e s , d e s p i t e h e r t e s t i m o n y t h a t she knew DHR 

e x p e c t e d h e r t o do so i f she w a n t e d t o r e g a i n c u s t o d y o f t h e 

c h i l d . The mot h e r a l s o d i d n o t c o n s i s t e n t l y r e c e i v e c o u n s e l i n g 

as she h a d been i n s t r u c t e d t o do. The m o t h e r , a f t e r b e i n g 

e v i c t e d i n A u g u s t 2010, a l s o made no e f f o r t t o o b t a i n s a f e a nd 

a f f o r d a b l e h o u s i n g ; i n s t e a d , t h e m o t h e r seems t o have b o u n c e d 

b a c k and f o r t h b e t w e e n male " f r i e n d s . " 

I n h e r b r i e f , t h e mot h e r c l a i m s t h a t t o a f f i r m a d e c i s i o n 

t o t e r m i n a t e a p a r e n t ' s r i g h t s when t h a t p a r e n t had o n l y 

p a r t i a l l y a c h i e v e d " u n r e a l i s t i c g o a l s " w o u l d s e t " a d a n g e r o u s 

p r e c e d e n t . " The m o t h e r ' s argument w h o l l y f a i l s t o a c c o u n t f o r 

e v i d e n c e i n d i c a t i n g h e r own l a c k o f e f f o r t e x e r t e d t o w a r d 

a c h i e v i n g t h e g o a l s i n h e r I S P . A l t h o u g h t h e m o t h e r a r g u e s 

t h a t o b t a i n i n g a GED was an u n r e a l i s t i c g o a l , t h e r e c o r d 

r e f l e c t s t h a t she n e v e r a t t e n d e d any c l a s s e s ; m o r e o v e r , t h e 

c a s e w o r k e r t e s t i f i e d t h a t , when she h a d d i s c u s s e d t h e t o p i c o f 
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GED c l a s s e s w i t h t h e m o t h e r , t h e m o t h e r h a d n e v e r e x p r e s s e d 

d i s c o n t e n t o r f r u s t r a t i o n b u t h a d i n s t e a d l i e d a b o u t h a v i n g 

a t t e n d e d l e s s o n s and h a v i n g done homework. The j u v e n i l e c o u r t 

c o u l d p r o p e r l y have deemed t h e m o t h e r ' s l a c k o f e f f o r t 

i n d i c a t i v e o f h e r u n w i l l i n g n e s s t o a c t i n t h e i n t e r e s t o f 

r e g a i n i n g c u s t o d y o f t h e c h i l d . 

P e r h a p s t h e most c o m p e l l i n g e v i d e n c e i n t h e r e c o r d 

s u p p o r t i n g t h e j u v e n i l e c o u r t ' s j u d g m e n t , w h i c h e v i d e n c e i s 

a l s o e n t i r e l y u n a d d r e s s e d by t h e m o t h e r i n h e r b r i e f on 

a p p e a l , i s t h e e v i d e n c e o f t h e m o t h e r ' s d r u g u s e . The m o t h e r 

c o n t i n u e d t o use m a r i j u a n a t h r o u g h o u t t h e e n t i r e p e r i o d t h e 

c h i l d was i n DHR c u s t o d y , f a i l i n g f o u r o f s i x d r u g t e s t s , a l l 

t h e w h i l e a d m i t t e d l y b e i n g aware t h a t d o i n g so w o u l d be v i e w e d 

a d v e r s e l y a g a i n s t h e r i n a b i d t o r e g a i n c u s t o d y o f h e r c h i l d . 

I n h e r b r i e f , t h e m o t h e r a p p e a r s t o o v e r l o o k t h e w e l l 

e s t a b l i s h e d l a w i n A l a b a m a t h a t a j u v e n i l e c o u r t i s r e q u i r e d 

t o e v a l u a t e " t h e p a r e n t ' s p h y s i c a l , f i n a n c i a l , and m e n t a l 

a b i l i t i e s t o c a r e f o r t h e c h i l d . " C.W. v. S t a t e Dep't o f Human  

Res. , 826 So. 2d 171, 172 ( A l a . C i v . App. 2002) . We have 

r e c o g n i z e d t h a t "a p a r e n t ' s m e n t a l a b i l i t y i s germane t o a 

d e t e r m i n a t i o n o f who s h o u l d r e c e i v e c u s t o d y o f a d e p e n d e n t 
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c h i l d and w h e t h e r p a r e n t a l r i g h t s s h o u l d be t e r m i n a t e d . " D.A.  

v. C a l h o u n C n t y Dep't o f Human Res . , 892 So. 2d 963, 966 ( A l a . 

C i v . App. 2004) . I n D.A., we a f f i r m e d a j u d g m e n t t e r m i n a t i n g 

a m o t h e r ' s p a r e n t a l r i g h t s when t h e r e c o r d s u p p o r t e d a f i n d i n g 

t h a t t h e m o t h e r ' s m e n t a l c o n d i t i o n p r e v e n t e d h e r f r o m r a i s i n g 

h e r c h i l d r e n by h e r s e l f . 892 So. 2d a t 966. I n t h a t c a s e , t h e 

r e c o r d showed t h a t " [ t h e m o t h e r ] a t t e n d e d p a r e n t i n g c l a s s e s ; 

... m a i n t a i n e d s u p e r v i s e d v i s i t s t h r e e t i m e s a week w i t h t h e 

c h i l d r e n ; ... h e l d a j o b f o r e i g h t months; ... a t t e n d e d 

c o u n s e l i n g s e s s i o n s ; a n d ... f u r n i s h e d a n d p a i d a l l t h e 

u t i l i t y b i l l s on an a p a r t m e n t f o r f o u r months b e f o r e t h e 

t e r m i n a t i o n h e a r i n g . " 892 So. 2d a t 966. I n D.A., t h e m o t h e r 

d e m o n s t r a t e d a much more s i n c e r e d e s i r e t o r a i s e h e r c h i l d r e n 

and p u t f o r t h a more s u b s t a n t i a l e f f o r t t h a n t h e m o t h e r i n 

t h i s c a s e . I t i s f u r t h e r n o t a b l e t h a t , i n D.A., t h e m o t h e r h a d 

a m e a s u r e d IQ o f 70 (a f i g u r e somewhat h i g h e r t h a n t h e IQ o f 

t h e m o t h e r i n t h i s c a s e ) . 

H e r e , t h e r e c o r d a d e q u a t e l y s u p p o r t s t h e c o n c l u s i o n t h a t 

t h e m o t h e r ' s f a i l u r e t o a c h i e v e t h e g o a l s s e t f o r t h i n h e r I S P 

was n o t p r e d e t e r m i n e d b y h e r c i r c u m s t a n c e s b u t , r a t h e r , was 

t h e r e s u l t o f h e r l a c k o f e f f o r t a n d c o u l d e v e n be v i e w e d as 
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d e m o n s t r a t i v e o f an i n d i f f e r e n c e t o w a r d h e r r e s p o n s i b i l i t i e s 

a n d t h e l a w . I n l i g h t o f t h e e v i d e n c e o f t h e m o t h e r ' s d r u g 

u s e , h e r f a i l u r e t o a t t e n d GED c l a s s e s , h e r p r e v a r i c a t i o n i n 

r e p o r t i n g t o DHR h e r p r o g r e s s i n o b t a i n i n g h e r GED, h e r 

f a i l u r e t o e n r o l l i n p a r e n t i n g c l a s s e s , h e r f a i l u r e t o make 

p r o g r e s s t o w a r d s e c u r i n g a p p r o p r i a t e h o u s i n g , and h e r l i m i t e d 

i n t e l l e c t u a l c a p a c i t y , we h o l d t h a t t h e j u v e n i l e c o u r t ' s 

j u d g m e n t t e r m i n a t i n g t h e m o t h e r ' s p a r e n t a l r i g h t s i s p r o p e r l y 

s u p p o r t e d b y t h e r e c o r d . 

AFFIRMED. 

Thompson, P . J . , and B r y a n , Thomas, and Moore, J J . , c o n c u r . 

26 


