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BRYAN, Judge. 

The C o u n c i l of the C i t y of Phenix C i t y and i t s members, 

H.S. "Sonny" C o u l t e r , Jimmy W e t z e l , Max W i l k e s , M i c h e l l e E. 

Walker, and A r t h u r Sumbry ( c o l l e c t i v e l y "the C o u n c i l " ) , a p p e a l 

from a permanent i n j u n c t i o n e n t e r e d i n f a v o r of the Phenix 
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C i t y Board of E d u c a t i o n ("the B o a r d " ) . We r e v e r s e and remand. 

The Board i s a c i t y b o a r d of e d u c a t i o n a u t h o r i z e d 

p u r s u a n t t o § 16-11-1 e t seq., A l a . Code 1975. The C i t y of 

Phenix C i t y ("the C i t y " ) has adopted a council-manager form of 

m u n i c i p a l government, p u r s u a n t t o A c t No. 71, A l a . A c t s 1977. 

The C o u n c i l a p p o i n t s the members of the Board t o s e r v e f i v e -

year terms, w i t h the term of one member e x p i r i n g a n n u a l l y . § 

16-11-3, A l a . Code 1975. 

The C o u n c i l formed a committee t o i n v e s t i g a t e conduct of 

the Board. I n October 2010, the committee s e n t the Board's 

a t t o r n e y a l e t t e r d i r e c t i n g the Board and i t s s u p e r i n t e n d e n t , 

Dr. L a r r y D i C h i r i a , t o produce c e r t a i n i n f o r m a t i o n and 

documents c o n c e r n i n g the Board's a c t i v i t i e s . The Board d i d 

not produce the r e q u e s t e d i n f o r m a t i o n and documents. I n 

November 2010, the committee i s s u e d a subpoena d i r e c t i n g 

D i C h i r i a t o produce the i n f o r m a t i o n and documents t h a t the 

committee had r e q u e s t e d i n the l e t t e r . I n s e r v i n g the 

subpoena, the committee r e l i e d on § 9.03 of the C i t y ' s 

c h a r t e r , which i s i d e n t i c a l t o § 9.03 of A c t No. 71, A l a . A c t s 

1977. S e c t i o n 9.03 g r a n t s subpoena power t o any committee 

a u t h o r i z e d by the C o u n c i l or the c i t y manager " t o i n q u i r e i n t o 
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the conduct of any o f f i c e , department, b o a r d or agency or 

o f f i c e r of the C i t y " or " t o make i n v e s t i g a t i o n s as t o 

m u n i c i p a l a f f a i r s . " 

The Board s u b s e q u e n t l y sued the C o u n c i l , s e e k i n g a 

temporary r e s t r a i n i n g o r d e r , a p r e l i m i n a r y i n j u n c t i o n , and a 

permanent i n j u n c t i o n t o p r e v e n t the C o u n c i l from c o m p e l l i n g 

the Board t o produce the r e q u e s t e d i n f o r m a t i o n and documents. 1 

The t r i a l c o u r t e n t e r e d a temporary r e s t r a i n i n g o r d e r . On 

November 22, 2010, the t r i a l c o u r t e n t e r e d a permanent 

i n j u n c t i o n e n j o i n i n g the C o u n c i l from subpoenaing the Board. 

The t r i a l c o u r t c o n c l u d e d t h a t § 9.03 d i d not g r a n t the 

C o u n c i l the a u t h o r i t y t o subpoena the Board. The C o u n c i l 

a p p e a l e d t o the supreme c o u r t , and the supreme c o u r t 

t r a n s f e r r e d the appeal t o t h i s c o u r t , p u r s u a n t t o § 12-2-7(6), 

A l a . Code 1975. 

"'To be e n t i t l e d t o a permanent 
i n j u n c t i o n , a p l a i n t i f f must demonstrate 
success on the m e r i t s , a s u b s t a n t i a l t h r e a t 
of i r r e p a r a b l e i n j u r y i f the i n j u n c t i o n i s 
not g r a n t e d , t h a t the t h r e a t e n e d i n j u r y t o 

1The c o m p l a i n t a l s o sought t o p r e v e n t the C o u n c i l from 
a t t e m p t i n g t o remove members of the Board. I n p a r t , the 
permanent i n j u n c t i o n e n t e r e d by the t r i a l c o u r t e n j o i n e d the 
C o u n c i l from a t t e m p t i n g t o remove any member of the Board. 
That p a r t of the i n j u n c t i o n i s not an i s s u e on a p p e a l . 
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the p l a i n t i f f outweighs the harm the 
i n j u n c t i o n may cause the defendant, and 
t h a t g r a n t i n g the i n j u n c t i o n w i l l not 
d i s s e r v e the p u b l i c i n t e r e s t . ' 

"TFT, I n c . v. Warning Sys., I n c . , 751 So. 2d 1238, 
1242 ( A l a . 1999), o v e r r u l e d on another p o i n t of law, 
H o l i d a y I s l e , LLC v. A d k i n s , 12 So. 3d 1173 ( A l a . 
2008). The e n t r y of a permanent i n j u n c t i o n i s 
re v i e w e d de novo, TFT, I n c . , 751 So. 2d a t 1241 

" 

Sycamore Mgmt. Group, LLC v. Coosa Cable Co., 42 So. 3d 90, 93 

(A l a . 2010). 

On a p p e a l , the C o u n c i l argues t h a t § 9.03 g r a n t s i t the 

power t o subpoena the Board i n t h i s case. S e c t i o n 9.03 

p r o v i d e s : 

" I n v e s t i g a t i o n s by c o u n c i l or c i t y manager. The 
c o u n c i l , the c i t y manager, or any person or 
committee a u t h o r i z e d by e i t h e r of them, s h a l l have 
power t o i n q u i r e i n t o the conduct of any o f f i c e , 
department, board or agency or o f f i c e r of the C i t y 
and t o make i n v e s t i g a t i o n s as t o m u n i c i p a l a f f a i r s , 
and f o r t h a t purpose may subpoena w i t n e s s e s , 
a d m i n i s t e r o aths, and compel the p r o d u c t i o n of 
books, papers and o t h e r e v i d e n c e . F a i l u r e t o obey 
such subpoena or t o produce books, papers or o t h e r 
e v i d e n c e as o r d e r e d under the p r o v i s i o n s of t h i s 
s e c t i o n s h a l l c o n s t i t u t e a misdemeanor and s h a l l be 
p u n i s h a b l e by a f i n e not t o exceed $100 or by 
imprisonment not t o exceed s i x months, or b o t h . " 

The C o u n c i l f i r s t argues t h a t the members of the Board 

are " o f f i c e r s " of the C i t y under § 9.03 and, t h e r e f o r e , t h a t 

§ 9.03 g r a n t s the C o u n c i l subpoena power over the Board. In 

4 



2100346 

su p p o r t of i t s argument, the C o u n c i l c i t e s Day v. Andrews, 279 

A l a . 563, 188 So. 2d 523 (1966), which concerned an attempt by 

a mayor and c i t y c o u n c i l t o remove members of a c i t y b oard of 

e d u c a t i o n . In Day, our supreme c o u r t s t a t e d : "Members of a 

c i t y board of e d u c a t i o n , a f t e r due appointment, are o f f i c e r s 

of the c i t y and cannot be removed except f o r causes s p e c i f i e d 

i n [ A r t i c l e V I I , ] S e c t i o n 173 of the C o n s t i t u t i o n of Alabama 

1901 279 A l a . a t 565, 188 So. 2d a t 526. See a l s o 

W right v. Cook, 216 A l a . 270, 271, 113 So. 252, 254 (1927) 

( s t a t i n g t h a t members of a town's board of e d u c a t i o n "are 

o f f i c e r s of the town and cannot be removed from o f f i c e e xcept 

f o r the causes s p e c i f i e d i n [§] 173 of the C o n s t i t u t i o n " ) . 

A l t h o u g h the c o u r t i n Day c h a r a c t e r i z e d members of a c i t y 

b o ard of e d u c a t i o n as o f f i c e r s of the c i t y f o r purposes of 

impeachment under A r t . V I I , §§ 173-75, A l a . Const. 1901, the 

c o u r t a l s o s t a t e d : 

"A r e a d i n g of the e n t i r e p r o v i s i o n s c o n c e r n i n g 
the a p p o i n t i n g and f u n c t i o n i n g of c i t y boards of 
e d u c a t i o n shows beyond p e r adventure t h a t the 
l e g i s l a t i v e purpose was t o i n v e s t i n boards of 
e d u c a t i o n , when d u l y and l e g a l l y s e l e c t e d , the 
a u t h o r i t y t o a c t as f r e e and independent a g e n c i e s of 
the c i t y i n the o p e r a t i o n of the c i t y s c h o o l 
systems, f r e e of i n t e r f e r e n c e by the g o v e r n i n g 
b o d i e s which may have a p p o i n t e d the members." 
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279 A l a . a t 565, 188 So. 2d a t 525-26. 

In E n t e r p r i s e C i t y Board of E d u c a t i o n v. M i l l e r , 348 So. 

2d 782 ( A l a . 1977), our supreme c o u r t d i s c u s s e d how a c i t y 

b o a r d of e d u c a t i o n s h o u l d be c h a r a c t e r i z e d f o r purposes of 

d e t e r m i n i n g immunity from t o r t a c t i o n s . The supreme c o u r t 

s t a t e d : 

" L i k e county s c h o o l boards, [ c i t y boards of 
e d u c a t i o n ] are a g e n c i e s of the s t a t e , empowered t o 
a d m i n i s t e r p u b l i c e d u c a t i o n w i t h i n the c i t i e s . As 
such, a c i t y s c h o o l board i s not a s u b d i v i s i o n or 
agency of the m u n i c i p a l government. O p i n i o n of the  
J u s t i c e s , 276 A l a . 239, 160 So. 2d 648 (1964). A 
c i t y s c h o o l board's r e l a t i o n t o the c i t y i s 
analogous t o a county s c h o o l board's r e l a t i o n t o the 
county. S t a t e v. Brandon, 244 A l a . 62, 12 So. 2d 
319 (1943)." 

348 So. 2d a t 783. See a l s o Ex p a r t e Phenix C i t y Bd. of 

Educ., [Ms. 1100122, Jan. 14, 2011] So. 3d ( A l a . 2011) 

( s t a t i n g t h a t c i t y boards of e d u c a t i o n are a g e n c i e s of the 

S t a t e and, t h e r e f o r e , e n j o y c o n s t i t u t i o n a l immunity from t o r t 

a c t i o n s ) . 

Thus, a c i t y b o a r d of e d u c a t i o n i s an "independent 

a g e n c [ y ] , " Day, 279 A l a . 565, 188 So. 2d a t 525, t h a t i s "not 

a s u b d i v i s i o n or agency of the m u n i c i p a l government," M i l l e r , 

348 So. 2d 783. T h e r e f o r e , we conclude t h a t the members of 

the Board are not o f f i c e r s of the C i t y under § 9.03. Thus, § 

6 



2100346 

9.03 does not g r a n t the C o u n c i l or i t s committee subpoena 

power over the Board on the ground t h a t the Board members are 

o f f i c e r s of the C i t y . 

The C o u n c i l a l s o argues t h a t § 9.03 a u t h o r i z e s the 

subpoena i n t h i s case because, the C o u n c i l says, the subpoena 

concerns " m u n i c i p a l a f f a i r s " under § 9.03. Thus, we must 

determine whether the a c t i v i t i e s of the Board are " m u n i c i p a l 

a f f a i r s . " A c t No. 71, A l a . A c t s 1977, does not d e f i n e the 

term " m u n i c i p a l a f f a i r s . " B l a c k ' s Law D i c t i o n a r y 1042 (8th 

ed. 2004) d e f i n e s " m u n i c i p a l a f f a i r s " as " [ t ] h e m a t t e r s 

r e l a t i n g t o the l o c a l government of a m u n i c i p a l i t y . " One 

c o u r t i n t e r p r e t i n g a p r o v i s i o n i n a c i t y c h a r t e r g r a n t i n g a 

c i t y c o u n c i l subpoena power w i t h r e s p e c t t o " m u n i c i p a l 

a f f a i r s " has d e s c r i b e d the scope of those powers as "broad." 

Frank v. B a l o g , 189 M i s c . 1016, 1019, 73 N.Y.S.2d 285, 288 

(Sup. Ct. 1947). 

In Board of E d u c a t i o n of Union C i t y v. Union C i t y , 112 

N.J. Super. 493, 271 A.2d 733 (Law D i v . 1970), the S u p e r i o r 

Court of New J e r s e y a d d r e s s e d whether a c i t y ' s g o v e r n i n g body 

c o u l d e x e r c i s e subpoena power over the c i t y ' s b oard of 

e d u c a t i o n . The s t a t e law i n t h a t case g r a n t e d the power of 
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subpoena t o a committee of the c i t y ' s g o v e r n i n g body t o 

c o n s i d e r "any s u b j e c t matter w i t h i n i t s j u r i s d i c t i o n . " 112 

N.J. Super. a t 494, 271 A.2d a t 733; See N.J. S t a t . Ann. § 

40:48-25. S i m i l a r t o the s i t u a t i o n i n t h i s case, the c o u r t i n 

Union C i t y f i r s t acknowledged "the autonomous c h a r a c t e r of the 

board of e d u c a t i o n i n the management and conduct of the s c h o o l 

system." 112 N.J. Super. a t 495, 271 A.2d a t 734. However, 

the c o u r t then s t a t e d : 

" [ T ] h e r e are n e v e r t h e l e s s c e r t a i n areas of 
i n t e r d e p e n d e n c e between the b o a r d [of e d u c a t i o n ] and 
the g o v e r n i n g body of the c i t y . 

"The Board of E d u c a t i o n of Union C i t y i s ... 
a p p o i n t e d by the mayor of the c i t y . ... There i s a 
Board of S c h o o l E s t i m a t e , composed of two members of 
the Board of E d u c a t i o n , two members of the g o v e r n i n g 
body and the mayor, which passes on the s c h o o l 
budget and f i x e s the amount of the n e c e s s a r y 
a p p r o p r i a t i o n t o be s u b m i t t e d t o the g o v e r n i n g body. 
... The g o v e r n i n g body must a p p r o p r i a t e the amount 
c e r t i f i e d by the Board of S c h o o l E s t i m a t e up t o a 
maximum of 1 ^% of the a s s e s s e d v a l u a t i o n of 
p r o p e r t y i n the m u n i c i p a l i t y . ... 

" I n c o n n e c t i o n w i t h c a p i t a l p r o j e c t s , the Board 
of S c h o o l E s t i m a t e a l s o determines the amount 
n e c e s s a r y , and the g o v e r n i n g body, s u b j e c t t o 
c e r t a i n l i m i t a t i o n s , i s r e q u i r e d t o a p p r o p r i a t e the 
amount so c e r t i f i e d e i t h e r from i t s g e n e r a l funds or 
through the i s s u a n c e of m u n i c i p a l bonds. ... A bond 
i s s u e f o r s c h o o l purposes must be a u t h o r i z e d by 
o r d i n a n c e adopted by the board of commissioners of 
the c i t y and, under c e r t a i n c i r c u m s t a n c e s , by the 
v o t e r s of the m u n i c i p a l i t y . 
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" A l l moneys n e c e s s a r y f o r s c h o o l purposes must 
be p r o v i d e d by the c i t y t h rough l o c a l t a x a t i o n . 

"As a consequence, t h e r e are s u f f i c i e n t a reas of 
mutual r e l a t i o n s h i p between the two b o d i e s t o 
demonstrate t h a t the a c t i v i t i e s of the Board of 
E d u c a t i o n of Union C i t y , i n c l u d i n g c o s t , e f f i c i e n c y 
and performance of the s c h o o l system, are a matter 
of l e g i t i m a t e i n t e r e s t t o the g o v e r n i n g body of the 
c i t y so as t o j u s t i f y the i n q u i r y by i t s 
i n v e s t i g a t i n g committee. See d i s s e n t i n g o p i n i o n i n 
B o t k i n v. Mayor, e t c . , Westwood, 52 N.J. Super. 416, 
437, 145 A.2d 618 (App. D i v . 1958); Hackensack Bd.  
of E d u c a t i o n v. Hackensack, 64 N.J. Super. 560, 165 
A.2d 33 (App. D i v . 1960). The r a t i o n a l e a r t i c u l a t e d 
i n Board of T r u s t e e s of Free P u b l i c L i b r a r y v. C i t y  
of Union C i t y , [112 N.J. Super. 484, 271 A.2d 728 
(Ch. D i v . 1970)] i s e q u a l l y a p p l i c a b l e and 
d i s p o s i t i v e of the p l a i n t i f f s ' c o n t e n t i o n s h e r e i n . 

"The s u b j e c t i s m a n i f e s t l y w i t h i n the 
j u r i s d i c t i o n of the g o v e r n i n g body, i n the sense of 
the l a t t e r ' s l e g i t i m a t e i n t e r e s t i n the b u s i n e s s of 
the Board of E d u c a t i o n f o r the purpose of p e r f o r m i n g 
i t s s t a t u t o r y f u n c t i o n s v i s - a - v i s the s c h o o l system. 
Consequently, the i n q u i r y i n t o the o p e r a t i o n of the 
Board of E d u c a t i o n i s p r o p e r l y w i t h i n the 
j u r i s d i c t i o n of the i n v e s t i g a t i n g committee, and the 
Board's a r c h i t e c t and employee, Lugosch, i s s u b j e c t 
t o i t s subpoena." 

112 N.J. Super. a t 495-96, 271 A.2d a t 734. 

S i m i l a r l y , i n t h i s case, the C o u n c i l a p p o i n t s the members 

of the Board. § 16-11-3. S e c t i o n 16-11-12, A l a . Code 1975, 

p r o v i d e s t h a t "any a c t i o n brought upon [a c i t y b oard of 

e d u c a t i o n ' s c o n t r a c t s ] and f o r the r e c o v e r y and p r o t e c t i o n of 

money and p r o p e r t y b e l o n g i n g t o and used by the p u b l i c 
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s c h o o l s , or f o r damages, s h a l l be brought by and i n the name 

of the c i t y . " That p r o v i s i o n i n d i c a t e s " t h a t c i t y boards of 

e d u c a t i o n are c l o s e l y r e l a t e d t o the c i t y g o v e r n i n g body." 

S t a t e ex r e l . McQueen v. Brandon, 244 A l a . 62, 66, 12 So. 2d 

319, 322 (1943) ( a d d r e s s i n g A l a . Code 1940, T i t l e 52, § 161, 

and A l a . S c h o o l Code 1927, § 201, p r e d e c e s s o r s t o § 16-11-12). 

I f the income of a c i t y b oard of e d u c a t i o n i s i n s u f f i c i e n t , 

t h a t board " s h a l l p e t i t i o n the c i t y c o u n c i l ... t o c a l l an 

e l e c t i o n f o r the i s s u a n c e of bonds on the c r e d i t of the c i t y " 

t o p r o v i d e s u f f i c i e n t f u n d i n g f o r the board's s c h o o l s . § 16¬

11-19. The Board's v e r i f i e d c o m p l a i n t s t a t e d t h a t , " f o r many 

y e a r s , p r e v i o u s ... C o u n c i l s have g i v e n the [Board's s c h o o l s ] 

a p p r o p r i a t i o n s from c i t y funds t o a s s i s t i n the o p e r a t i o n of 

the p u b l i c s c h o o l system." 

Furthermore, the r e c o r d on appea l suggests t h a t the Board 

and the C o u n c i l have or had an agreement a l l o w i n g the Board t o 

use a stadium owned by the C i t y . The r e c o r d c o n t a i n s a 

proposed l e a s e agreement c o n c e r n i n g the stadium t h a t was sent 

from the Board's s u p e r i n t e n d e n t t o a C o u n c i l member. The 

Board's p r e v i o u s use of the sta d i u m i s the s u b j e c t of s e v e r a l 

of the C o u n c i l ' s r e q u e s t s f o r i n f o r m a t i o n and documents. 
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" I n v e s t i g a t i o n i n i t s e l f i s an i m p o r t a n t and v a l u a b l e 

t o o l f o r the f u n c t i o n i n g of government. In the absence of a 

c l e a r showing of bad f a i t h , such a power s h o u l d be c o n s t r u e d 

l i b e r a l l y t o p e r m i t a br o a d scope of i n q u i r y t o a c h i e v e the 

l e g i t i m a t e ends of the i n v e s t i g a t i o n . " Board of T r u s t e e s of  

Free P u b l i c L i b r a r y v. Union C i t y , 112 N.J. Super. 484, 490, 

271 A.2d 728, 731 (Ch. D i v . 1970). The C o u n c i l has a 

l e g i t i m a t e i n t e r e s t i n the a c t i v i t i e s of the Board. A l t h o u g h 

the C o u n c i l and the Board are s e p a r a t e e n t i t i e s , t h e y 

i n t e r r e l a t e i n s e v e r a l ways. T h e r e f o r e , the Board's 

a c t i v i t i e s are " m u n i c i p a l a f f a i r s " p u r s u a n t t o § 9.03 and, 

t h u s , may p r o p e r l y be i n v e s t i g a t e d by the C o u n c i l under t h a t 

s e c t i o n . A c c o r d i n g l y , we r e v e r s e the t r i a l c o u r t ' s judgment 

i n s o f a r as i t permanently e n j o i n e d the C o u n c i l from e x e r c i s i n g 

i t s subpoena power over the Board. 

The C o u n c i l f i l e d a motion t o s t r i k e v a r i o u s p a r t s of the 

Board's b r i e f on the grounds t h a t those p a r t s are e i t h e r 

f a c t u a l l y i n c o r r e c t , u nsupported by the r e c o r d , or i r r e l e v a n t 

t o the i s s u e s on a p p e a l . We deny the C o u n c i l ' s motion. 

REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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